EDITOR’S NOTE
“THESE PEOPLE”: OR, A
MALKHUT SHEL HESED,
IF YOU CAN KEEP IT
Dear Shmuel,

S

uppose your chicken is stolen in a neighborhood where the thieves
are mostly observant Jews and it turns up slaughtered. The presumption is that the thief observed the laws of kashrut. Suppose an
observant Jew, a merchant, is suspected of selling non-kosher products to
his Jewish customers. The presumption is that you may eat in his home—
his private standards are acceptable even though he doesn’t mind misleading the public. Dishonesty is compatible with satisfactory ritual
performance.1
I was younger than you when a prominent rabbi sought to defend
what is today called Modern Orthodoxy against the allure of its Haredi
rivals. He adduced one or both of these halakhot. Ritual scrupulousness,
the presumed forte of the competition, does not guarantee honesty in
business. Hence, he implied: “they” have their sphere of excellence and
“we” have ours; no reason to feel inferior. Someone asked and did not
expect an answer: Do you mean that one should trust the honesty of Jews
who are less punctilious in their ritual practice just as we rely unquestioningly on the kashrut of the rigorously observant? The point is that
when monetary greed outweighs moral teaching, it is not due to overemphasis on ritual, but because pecuniary advantage exercises a consciencenumbing power that is qualitatively different from the temptation to
laxity in other areas, a fascination that does not discriminate between
degrees of devoutness.
You are rightly perturbed about the recurring scandals associated
with rigorously Orthodox circles, involving fraudulent exploitation of
government handouts. You ask me to join in the widespread expressions
of outrage. I will not do so today, as I already discharged my anger in
these pages a few years ago.2 I stand by what I wrote then and will quote
only one passage:
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If (God forbid) the Ribbono shel Olam wills an idan rit’ha – an hour
of wrath that sweeps all before it, guilty and the innocent, participant
and bystander – that all the wealth and institutions tainted by shady
practices be sunk and that every insult and gesture of arrogance we
have heedlessly, irresponsibly, and contemptuously inflicted upon our
host society shall be paid by acts of insult, humiliation and persecution
directed against us, we will have no choice but to confess with Daniel
in penitence: “Yours God, is the righteousness and ours is the shame
of face.”

I hope that fulfills the obligation to protest.
You refer to the chorus of condemnation by “modern” Orthodox
spokesmen against the so-called ultra-Orthodox communities for their
failure to prevent such behavior. Much of it has been featured in the nonJewish and non-Orthodox press, where it is least likely to be received by its
intended targets as loving correction. These attacks have been accompanied
by diagnosis of what is wrong with the offending groups. Many of the criticisms are not without merit. If they don’t have much of a salutary impact
on those criticized, they may yet provide material for self-examination on
the part of those making the criticisms. Rather than rehash what I have
already published, in the spirit of keshot atsmekha (examine yourself first
and then others) I wonder what we can learn together. I am particularly
anxious to discuss with you our responsibilities as Americans at a time of
profound crisis.
R. Yehuda said: “Whoever does not teach his son a craft it as if he
taught him robbery? (Kiddushin 29a).” Advocates of advanced secular
education point to this dictum as a badge of their superiority over
those who neglect professional training. If only they had the option of
earning an honest day’s living they might feel less tempted to cope by
finagling.
Does lack of secular training fully explain the prevalence of fraudulent
practices? The same week the arrests of the Lakewood defendants hit the
media the Wall Street Journal reported a massive crackdown on medical
fraud. For generations, going back to the establishment of Medicaid and
Medicare, we have all known of doctors lining their pockets through
phony insurance claims. The virtuosos among them billed the government for hours of work that are physically impossible. Some have gone
further, augmenting their prodigious fictional output with abominably
real and absolutely unnecessary operations inflicted on defenseless nursing home patients. I doubt that Orthodox Judaism was overrepresented
in their ranks, but Orthodox shul members were not absent either.
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Explain their behavior as you will, but don’t put it down to lack of academic credentials.
Several times the Talmud cites the adage, “It is not the mouse that
stole but the hole that stole.” Each time, however, the penalty is assigned
to the one who benefits from the transgression (the mouse, so to speak),
not the one who created the opportunity for dishonesty (the figurative
hole). Nevertheless, incursions of mice are best deterred by paying attention to the holes. Legislators and bureaucrats have the impossible task of
enacting abuse-proof regulations and enforcing them. All of us have some
responsibility for exemplifying and influencing cultural attitudes to labor
and work.
The failure of many “rigorous” Orthodox to supply their physical
needs through their own efforts is linked to two phenomena: abstention from the work force in the name of full time Torah learning and
large family size. Devotion to study is, of course, a primary value for
religious Jews and is especially urgent insofar as we constitute a small
island in a pervasively secular society. Having children is also integral
to religious Judaism and is especially urgent for our survival in the
wake of the Holocaust and the enormous pressures to abandon religious belief and practice. One reason they dismiss our criticisms is that
they detect in us, not a commitment to achieve the same goals without
taking ethical shortcuts, or even a willingness to do less for these goals
for the sake of other great spiritual and mundane goals, but insufficient
respect for the ideals they are pursuing through Torah institutions and
large families.
Worthy goals do not, of course, justify fraudulent means. Yet before
we congratulate the non-rigorous Orthodox for their law-abidingness
we may ask whether our work ethic is rooted in a genuine sense of what
is valuable religiously and morally. Do we encourage our young people
to enter the rabbinate or education at a significant cost to their material
status? In choosing secular professions, do we give priority to those that
contribute significantly to human dignity and welfare? On the job, do
we scrupulously adhere to an honest day’s work for an honest day’s pay?
In accumulating the academic degrees and resume items that we present
to get the job, do we demand of ourselves and of our children the
standards of honesty to which we nominally subscribe? If the answer
to any of these questions is no, we may still take credit for not breaking the law but not with quite the same sense of righteousness and
diagnostic privilege.
The most recent scandals have coincided with a yet another rancorous conflict over an Eruv. These controversies raise an additional
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question about the place of Orthodox Jews, particularly Hasidim, in
America. Opponents of eruvin are intent on using zoning ordinances
and other regulations to keep Orthodox Jews out of their neighborhoods. Some no doubt are anti-Semites or haters of religion. I recall an
articulate caller to an NPR show about Kashrut who was incensed by,
and impervious to explanation of, the presence in her grocery store of
products bearing rabbinical certification, thus imposing religion on
Americans like her and that if “these people” wanted rabbis blessing
their food they should have their own stores. But there is no reason to
question the sincerity of many homeowners who complain about the
effect of Orthodox influx on the tax base, when a high percentage of the
Jews in question earn little and draw disproportionately on the taxes
paid by others and who fear the impact on property values or on local
funding priorities once the Orthodox become the majority. Here there
is no explicit imputation that the Jews are doing something immoral or
illegal. The problem is that their presence harms the community socially
and economically.
Should Jews be tolerated only when they adapt themselves to the
mores and expectations of the dominant culture? It’s an old question.
In his Jerusalem, Moses Mendelssohn, as you know, said that Jews
possess inherent civil rights, against other Enlightenment thinkers
who made Jewish emancipation contingent on the social improvement
of our people. A century later Netsiv ascribed to Jew hatred the discrimination between wealthy, tolerance-worthy Jews and impoverished, undeserving ones: “They could not deny what is well known,
that the important men called Israel benefit the polity but the masses
(ha-kahal) they will lick up all that is around us as an ox licks the grass
of the field, uselessly.3” Philip Roth’s short story “Eli the Fanatic”
imagines the horror and eventual madness of an assimilated lawyer and
his community when a refugee rabbi moves his yeshiva into their neck
of suburbia.4
Let others ponder the morality and decide the legality of restricted
housing in the United States. My concern is what moral obligation, as
neighbors and fellow citizens, Jews owe to other Americans. Surely we
would not want others moving into, perhaps taking over, our neighborhoods, if that caused us social or economic difficulties. How far shall we
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go to avoid behaving towards our neighbors in a manner that would be
odious to us? Recently, in these pages, I alluded to Netsiv’s comment
about how Abraham attempted to assure the people of Hebron, prior to
buying a burial plot, of his ongoing commitment to the town.5 In Roth’s
story, one frum Jew, clad in his Old Country garb, is enough to strike
panic in the hearts of the inhabitants. In 1947 would we have urged him
to dress differently, at least when shopping? Under similar circumstances
today, would I stop wearing a kippa in public? Would I shave my beard to
avoid offending my neighbors? Or, if these examples are too intimate, is
it a good idea to arrange internal Jewish policing that would dissuade low
income Jews from moving in where they are not wanted? Might we propose that when Jews do move in, they should forswear fighting for eruvin
until they can count on sufficient good will among the natives? I do not
offer solutions; I only submit we must think about these questions before
pontificating on them.
Some critics have assigned the blame to Halakha. Once upon a time,
according to their narrative, Jews had reason to view the government as
hostile and were thus justified in undermining the law. Those days are
over, but the “ultra-Orthodox” continue to rely on these superannuated
laws and thus justify tax evasion, gaming the welfare system, and otherwise grabbing as much as they can. The only solution is to update the law
to conform to the views of the critics.
Some of the learned critics, though mighty few in their audience,
know full well that the Halakha does not support their contentions. The
prohibition of ona’a (taking advantage or cheating) specifically applies to
non-Jews as well as Jews. Directly to the point, the well-known principle
dina de-malkhuta dina (the law of the land is law) explicitly commands
compliance with all non-discriminatory government law. These rulings
have been proclaimed by authoritative Haredi rabbis in recent years and
are reiterated in the popular Orthodox press. All the same, these laws, and
the authorities who repeat them, are not always obeyed. One reason, as
we have already noted, is that greed makes people more lax about monetary matters than they are about ritual obligations. Another factor that
has been widely noted by students of American society in general is that
people who would not steal from individuals feel no compunction about
cheating the government because it is faceless, so to speak, and one does
not envisage a victim who is being harmed, and so much tax money is
wasted anyhow (though we disagree about the nature of the waste).
Hence, the perennial excuse: Everyone does it.
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None of these explanations of fraud is distinctive to rigorous
Orthodoxy. True, as I stated in the article quoted, there is a tendency to
regard American standards with disdain, even contempt. This tendency is
probably tied to the historical hostility experienced by Jews dealing with
European societies and rulers. Halakhic authorities have time and again
referred to America as a malkhut shel hesed (a regime of kindness), but to
limited avail. Cynicism about the government and its laws is rooted in
cultural experience, not in religious norms. I am not sure it is that much
different from the distaste for scrupulous tax compliance and resentment
of other governmental intrusions common to the American scene. If rigorously Orthodox offenders are more flagrant about it, it is precisely
because they sense that they are only taking to extremes liberties and
schemes already winked at among the general populace.
When they attempt to pin the blame on Halakha I suspect the critics
are not only wasting their breath but even undermining their case. To be
sure, there is no comparison between the situation of religious Jews under liberal democracy and under the autocracies, monarchic or communist or nationalist, that we were subject to in Eastern Europe or the
Middle East. At the same time, it is politically and psychologically risky to
make compliance with dina de-malkhuta dependent on the quality of the
government. Our political leaders and their agendas rarely enjoy broad
and deep support from the citizens who voted them in, let alone their
opponents and those too indifferent or disgusted to respond. Civility, of
the kind that could maintain order and encourage solidarity in spite of
fundamental conflict, has declined even more rapidly on the part of leaders and activists alike. These challenges keep many intelligent thinking
citizens awake at night and are of special concern to our small group
whose allegiance to Judaism sets us apart from our compatriots of the left
and right. Laws can be repealed; more often they are nullified in practice.
Without stable authority, without reasonable confidence that executives,
legislators, judges, and bureaucrats respect the laws and customs of the
country enough to keep at bay the centripetal forces of militant identity
politics, America is not guaranteed to remain a malkhut shel hesed.
Under these circumstances the push to downplay strict adherence to
dina de-malkhuta as an old-fashioned motive for obeying American law
in favor of arguments relying directly on the benevolence and fairness of
government regulations and officials will hardly sway those who currently
ignore the dictates of Halakha in this area. One is, in effect, replacing the
authority of Halakha with what sounds very much like the counsels of
naivete.
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Earlier I asked what we should do, with respect to our socialeconomic activities, to contribute to general society and what we might do
to accommodate our fellow citizens and neighbors. If you want criticisms
of the so-called ultra-Orthodox from me, let me again refer to my previous writing. I am now more anxious about our future in this country and
what we can do to help sustain it. Precisely because man-made laws and
constitutions are no stronger than the moral convictions and the social
bonds of the human beings governed by them we cannot be heedless and
irresponsible in their maintenance. For millennia Jews sought the welfare
of the city in which we dwelled, “for in its peace you will have peace
(Jeremiah 29).” For centuries we prayed for the government because
“without its fear men would swallow each other live (Avot 3).” We did not
distinguish between the Czar and the constitutional monarch, between
Democrats and Republicans. One way we can try to reverse the cynicism
about law and authority that threatens to undermine religious freedom,
equality before the law, even our physical safety is through an uncompromising commitment to dina de-malkhuta as a religious imperative that is
maintained resolutely not because of the perfection of our system but
despite its imperfections. It is said that when Benjamin Franklin was asked
whether the Constitutional Convention had wrought a republic or a
monarchy, he replied: “A republic, if you can keep it.” At this difficult
moment for American culture and its political institutions, I would like to
think that our efforts can help keep the republic a malkhut shel hesed.
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