
33 TRADITION 48:1 / © 2015 
Rabbinical Council of America

J. David Bleich

SURVEY OF RECENT HALAKHIC 
PERIODICAL LITERATURE 

THE GET OF ZEFAT

I. THE DECISION

O n March 3, 2014, the Rabbinical District Court of Zefat an-
nounced a ruling sanctioning the execution of a get on behalf of 
a husband categorized by the Bet Din as a shoteh or mental in-

competent.1 The decision is quite lengthy due, in part, to copious cita-
tions of sources that may or may not substantiate the points they are 
designed to illustrate. The Bet Din forthrightly described their decision as 
“highly novel” (hiddush gadol).2 That is certainly an understatement. 
Apart from its reliance upon an amalgam of different strongly contested 
halakhic determinations, the situation addressed hardly represents a case 
of fi rst impression. Sadly, over the span of centuries there have been many 
cases of husbands who have suffered from mental illness rendering nor-
mal marital life impossible and ofttimes requiring life-long institutional-
ization. There is no hint in the voluminous rabbinic literature devoted to 
vexing agunah problems that any halakhic authority entertained the pos-
sibility of divorce in a situation involving a mentally incompetent hus-
band. Indeed, the Gemara, Gittin 70b,3 explicitly discusses the situation 
of a husband who directed that a divorce be arranged on behalf of his wife 
but who became mentally incompetent before his wish could be honored. 
The Gemara declares that, despite the husband’s unequivocally an-
nounced intention, the get cannot be executed.4 The unequivocal decla-
ration of the Mishnah, Yevamot 112b, stating that a husband who 

1 See Plonit v. Ploni, Rabbinical District Court of Zefat, File No. 86174/2, 20 
Iyar, 5774 (May 5, 2014). The decision is available at http://ishayfridman.blogspot.
com/2014/05/blog-post_4952.html. 

2 See supra note 1 at 2.
3 There is no hint whatsoever in the extensive commentary literature that the Gemara’s 

statement is limited to a shoteh who is cared for by his wife but is not applicable in the 
case of a shoteh whose needs are provided for by others. 

4 In direct contradiction to the erroneous inference drawn by the Bet Din from 
the comments of Hazon Ish, Nashim: Even ha-Ezer, Hilkhot Kiddushin 49:10, Hazon 
Ish cites that source as declaring that zekhiyyah cannot be invoked to execute a get on 
behalf of a husband who is a shoteh.
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becomes either a deaf-mute or mentally incompetent subsequent to his 
marriage can never divorce his wife (lo yozi’ah olamit) certainly implies 
not only that a shoteh cannot execute a divorce but also that a divorce can-
not be executed on his behalf under any circumstances.

Of all circumstances giving rise to an agunah situation, the case of a 
mentally incompetent husband is both the most tragic and the most in-
tractable. Husbands who go to war and fail to return or who journey to 
distant locales and are not heard from subsequently or who otherwise 
disappear may often be presumed to have died. The problem lies in ob-
taining halakhically suffi cient evidence of their demise. Such problems 
involve evidentiary matters lending themselves to a resolution in one 
manner or another. The diffi culty is often formidable but not necessarily 
insurmountable, particularly since establishing widowhood is one of the 
few areas of Halakhah in which certain forms of circumstantial evidence 
are acceptable. The problem of a husband who has abandoned his wife 
and relocated to a geographically distant area or a brother-in-law who is 
unavailable to release the childless widow from levirate obligations has 
virtually disappeared in an age of readily available and affordable jet trav-
el. With perseverance and persuasive skill, not to speak of material induce-
ment, the problem of the recalcitrant husband can, in many cases, be 
resolved. A solution for the problem that arises in a) a situation in which 
the husband has taken measures to divorce his wife by appointing an 
agent for that purpose but in which the agent becomes incapable of dis-
charging his duties or b) a situation in which a get is actually drafted at the 
husband’s behest but the get is later found to be technically defective is 
the subject of many learned responsa. In such instances the husband is 
halakhically competent and his desires are known. The problems involve 
technicalities of Halakhah that may or may not be surmountable. 

But the problem of a husband who has become mentally incompe-
tent is a problem of a different magnitude. The problem is neither one 
of evidence nor of intention. Only the husband can initiate the draft-
ing and subsequent delivery of a get. A mentally incompetent husband 
lacks capacity to execute a divorce. The result is tragic: the wife remains 
married throughout the lifetime of her husband but married to a hus-
band who cannot provide even the most elemental benefi ts of a marital 
relationship. 

It must be stressed that the decision of the Bet Din of Zefat is limited 
in scope. It has no application beyond a case of a husband who is both 
non-sentient and institutionalized. The ruling does nothing to ameliorate 
the seemingly intractable problem of the modern-day agunah — the 
recalcitrant husband. In particular, it should not be confused with the 
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notion of the so-called “get zikui” heralded in some circles as a panacea 
for resolution of that problem.

The ruling issued by the Bet Din of Zefat is predicated in part upon 
nullifi cation of the marriage based upon a fi nding that no woman would 
enter into a marriage were she to have known that her prospective hus-
band would one day become mentally incompetent. If the Zefat Bet Din is 
correct with regard to a husband who becomes a shoteh, the same reason-
ing should apply in the case of a wife who becomes a shotah, i.e., the mar-
riage should be retroactively nullifi ed because no husband would enter into 
such a marriage were he to be aware of his wife’s future mental incapacity. 
If so, a husband would be free to marry without need for a hetter me’ah 
rabbanim, i.e., formal dispensation from the edict of Rabbenu Gershom 
prohibiting plural marriage. R. Shalom Mordecai Schwadron, Teshuvot 
Maharsham, VII, no. 95, does indeed espouse that conclusion –– not on 
the grounds set forth by the Bet Din, but on the grounds that the principle 
tav le-meitav tan du, i.e., better to accept an unappealing spouse than to 
live alone,5 is inapplicable to a male. The fact that all other authorities in-
sist upon a hetter me’ah rabbanim in order to permit the remarriage of a 
husband of a woman who has become mentally incapacitated and do not 
entertain the possibility of retroactive annulment of the marriage indi-
cates that they are in disagreement with the position of Maharsham and 
hence with that of the Bet Din of Zefat as well. 

Yet, other than for vague, anonymous allusions, the Bet Din cites only 
one senior dayyan, R. Zalman Nehemiah Goldberg, as supportive of their 
conclusion. As recorded in Haaretz, June 1, 2014, Rabbi Goldberg has 
since issued a statement denying his concurrence and voicing his dis-
agreement.6 A series of statements has been published over the signatures 
of highly respected rabbinic fi gures too numerous to list denouncing the 
decision in the harshest of terms.7 

It is not at all surprising that the ruling of the Bet Din of Zefat was 
found to be unacceptable by universally recognized halakhic scholars. 
The initial response was a sharp public statement signed by numerous 
prominent rabbinic fi gures opposing the ruling.8 Their short but succinct 
statement was in the form of a “Vigorous Protest (Meha’ah Nimrezet)” in 
which they described the ruling as based upon “fi ctitious rationales 

5 See Bava Kamma 110b. That concept will be elucidated in the ensuing discussion.
6 See also http://www.bhol.co.il/article.aspx?id=68982 (December 9, 2014).
7 See Yated Ne’eman, 13 Tammuz 5774. See also http://www.kikarhashabbat.

co.il (December 10, 2014).
8 Yated Ne’eman, 19 Sivan 5774, p. 6; Yom Shishi, 15 Sivan 5774; and Yated ha-

shavu’a, 13 Tammuz, p.29. http://www.kikarhashabat.co.il/.html. 
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(sevarot beduyot) rejected by Halakhah (dehuyot me-halakhah).” That 
brief statement contains one substantive observation, viz., if the reason-
ing of the Bet Din is correct, “many of the agunot referred to in the Tal-
mud and Codes are permitted. If so, [since those women are explicitly 
forbidden to remarry] all the Sages of Israel from time immemorial stand 
in opposition to them [the Bet Din].”9 The statement concludes with a 
prayer for fulfi llment of the prophecy “and I will restore your judges as at 
fi rst” (Isaiah, 1:26). Among the critics of the Zefat ruling are R. Aharon 
Yehudah Leib Steinman and R. Nissim Karelitz, both of Bnei Brak,10 as 
well as R. Moshe Sternbuch, head of the Bet Din of the Edah ha-Haredit, 

11and R. Yitzchak Tuviah Weiss, Chief Rabbi of the Edah ha-Haredit.12 
A more detailed letter authored by R. Moshe Mordecai Farbstein, 

Rosh Yeshivah of the Yeshivah of Hevron, outlining the principal objec-
tions to the Zefat ruling was forwarded to the Bet Din of Zefat. 13 Appended 
to Rabbi Farbstein’s letter is an endorsement by R. Abraham Auerbach, 
Chief Rabbi of Tiberias. Later, a more extensive rebuttal, dated 16 Heshvan 
5744, was circulated by R. Yitzchak Yosef, the present Sephardic Chief 
Rabbi of Israel.14 More recently, a lengthy, as yet unpublished, reaction 
was circulated by R. Abraham Sherman, a retired member of the Rabbinical 
Supreme Court of Appeals. 

The tragic situation addressed in this decision is indeed heartbreak-
ing. The case involves a thirty-four year old woman. The couple married 
in 2002. Five years after the marriage the husband suffered a trauma to 
his skull that caused severe cerebral damage leaving him incapable of any 
form of communication. According to newspaper reports, the injury was 
sustained in a motorcycle accident. During the ensuing seven-year period 
there has been no improvement in his condition and the medical special-
ists consulted agree that, in the natural course of events, none can be 
contemplated. The Bet Din correctly notes that the category of shoteh 
includes not only persons suffering from mental disorders and severe de-
velopmental retardation but also persons lacking at least minimal 

9 See Yated Ne’eman, 19 Sivan 5744, p. 6.
10 Yisra’el Cohen, “Gedolei Yisra’el be-Mikhtav Harif,” Kikar ha-Shabbat, http://

www.kikar.co.il (June 17, 2014). 
11 A facsimile of Rabbi Sternbuch’s statement may be found at http://www.bhol.

co.il/article.aspx?id=68849.
12 Tzvikah Gronith, “Sa’arat Hatarat ha-Agunah,” Kikar ha-Shabbat, http://

www.kikar.co.il (June 8, 2014).
13 Kikar ha-Shabbat: www.kikarhashabbat.co.il (November 7, 2014). That re-

sponse was followed by a further exchange between the Bet Din and Rabbi Farbstein 
that may be found at http://www.daat.ac.il/daat/psk/psk.asp?id=1069.

14 Loc. cit.
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cognitive function. A person in a permanent vegetative state (PVS) is 
certainly a shoteh. The Bet Din decision is equivocal and even contradic-
tory with regard to whether the patient in question is in a permanent 
vegetative state having no awareness of himself or of his surroundings or 
whether he is in a “locked-in” condition, i.e., a person who has an aware-
ness of his surroundings and possibly even a very high level of cognitive 
function but is incapable of communicating his thoughts, perceptions, or 
desires in any way.15

15 Coma is a state of unarousable unresponsiveness in which the patient lies with eyes 
closed and has no awareness of self or surroundings. A patient in a comatose state lacks 
cycles of sleep and wakefulness. The patient’s breathing is impaired and many refl exes 
are absent. In contrast, a patient in a vegetative state has cycles of sleep in which the 
eyes are closed and wakefulness in which the eyes are open but is unaware of self and 
environment. Patients in a vegetative state respond to pain stimuli by opening their eyes 
if they are closed, manifest accelerated breathing, quickening of the pulse and increase 
in blood pressure. The patients may smile, make unintelligible sounds, and move eyes, 
arms, and feet sporadically. Such patients also exhibit a range of refl ex reactions to vari-
ous stimuli; they grimace, cough, gag, and move arms and legs. This activity gives the 
appearance of consciousness but, in fact, the patients are unconscious. See sources cited 
by Ronald E. Crawford, “The Permanent Vegetative State: The Medical Reality,” Hast-
ings Center Report, February/March 1988, p. 30. Doctor Fred Plum, a leading expert 
in this area, described a patient in a chronic persistent vegetative state as a “subject 
who remains with capacity to maintain the vegetative parts of neurological function but 
who… no longer has any cognitive function.” See In The Matter of Karen Quinlan, 355 
A.2d 647 (N.J. 1976), at 654. As recorded in a report of the President’s Commission, 
“Deciding to Forego Life-Sustaining Treatment” (March, 1983), pp. 179-180, there 
have been a number of well-documented recoveries of cognitive function in cases of 
patients manifesting clinical criteria of a permanent vegetative state.

Until fairly recently, a clinical diagnosis of persistent vegetative state could not be 
confi rmed with certainty. Clinical consensus-based diagnoses of a vegetative state are ex-
tremely inaccurate. Studies have shown that 37% to 43% of patients diagnosed as being 
in the vegetative state demonstrated signs of awareness. See N.L. Childs, W.N. Mercer 
and H.W. Childs, “Accuracy of Diagnosis of Persistent Vegetative State,” Neurology, vol. 
43, no. 8 (August, 1993), pp. 1465-1467 and K. Andrews, L. Murphy, R. Munday, and 
C. Littlewood, “Misdiagnosis of the Vegetative State: Retrospective Study in a Rehabili-
tation Unit,” BMJ, vol. 313, no. 7048 (1996) pp. 13-16. Those patients were actually 
in a minimally conscious state (MCS). Unlike patients in a vegetative state, patients in a 
minimally conscious state have some capacity for cognitive processing and there are in-
dications that they can experience pain. See S. Laureys, M.E. Faymonville, P. Peigneux 
et al., “Cortical Processing of Noxious Somatosensory Stimuli in the Persistent Vegeta-
tive State,” NeuroImage, vol 17, no. 2 (October, 2002), pp. 732-741 and M. Boly, 
M.E. Faymonville, C. Schnakers, et al., “Perception of Pain in the Minimally Conscious 
State with PET Activation: An Observational Study,” Lancet Neurology, vol. 7 (2008), 
pp. 1013-1020. More signifi cantly, the prognosis for patients in a minimally conscious 
state is more favorable than for those in a vegetative state. See J.T. Giacino, “The Veg-
etative and Minimally Conscious States: Consensus-Based Criteria for Establishing Di-
agnosis and Prognosis,” Neuro Rehabilitation, vol. 19, no. 4 (February, 2004), pp. 
293-298. In a more recent study using a standardized neurobehavioral rating scale, the 



TRADITION

38

The persistent vegetative state must be distinguished from the locked-
in syndrome in which both the level and content of consciousness may be 
fairly normal but the patient is severely paralyzed and hence appears to 
have diminished consciousness. In the locked-in state vertical eye move-
ments and eyelid blinking are intact. PET scanning has shown signifi -
cantly higher metabolic levels in brains of patients in a locked-in state 
compared to patients in a vegetative state. 

In the situation addressed by the Bet Din of Zefat it is probably the 
case that the physicians were unable to determine whether the patient is 
in a permanent vegetative state or in a locked-in condition. The Bet Din 
confl ates the two conditions in categorizing the patient as a shoteh. There 
is, however, a signifi cant distinction between the two: a person in a per-
manent vegetative state, like a deranged shoteh, lacks capacity to either 
give or withhold consent to any act carried out in his name; a person in a 
locked-in state may indeed have mental capacity as well as fi rm desires but 
is simply incapable of communicating his wishes to others. In assessing 
each of the considerations advanced by the Bet Din it is necessary to de-
termine whether the particular consideration is operative in either of 
those states or in both.

Ostensibly, the Bet Din of Zefat develops two separate arguments 
permitting the wife to remarry: 

JFK Coma Recovery Scale-Revised (CRS-R), 41% of patients diagnosed as PVS were 
found to have been misdiagnosed. Ten percent of the misdiagnosed patients emerged 
from the minimally conscious state. See C. Schnakers, A. Vanhaudenhuyse, J. Giacino, 
et al., “Diagnostic Accuracy of the Vegetative and Minimally Conscious State: Clinical 
Consensus Versus Standardized Neurobehavioral Assessment,” BMC Neurology, vol. 9, 
no. 35 (July, 2009). MRI and CAT scanning may show extensive structural damage to 
the cerebral hemispheres in patients diagnosed as being in a permanent vegetative state 
but cannot be regarded as conclusive. At present, a more reliable diagnosis can be made 
on the basis of PET scanning. The latter test quantitatively measures the metabolic rates 
of glucose and oxygen in various parts of the brain, including the cerebral cortex. Its 
importance lies in the fact that consciousness cannot be maintained below certain levels 
of metabolism. The condition is deemed to be a permanent vegetative state if it persists 
for a period of three months following a non-traumatic brain injury or twelve months 
after a traumatic injury. Some patients have recovered even after long periods in this 
state. See S. Lawer, J. Berré and S. Goldman, “Cerebral Function in Coma, Vegetative 
State, Minimal Consciousness, Locked-In Syndrome, and Brain Death,” 2001 Yearbook 
of Intensive Care and Emergency Medicine, ed. L. Vincent, (Berlin, 2001), pp. 386-389, 
notes 30-35. 

The Zefat Bet Din does not report the basis of the diagnosis of the husband’s neu-
rological state as PVS. The Bet Din, at one point, describes the husband as being in a 
state “close to a vegetable.” See infra, note 117. As the reader will recognize, if the 
husband retains suffi cient cognitive function to be aware of his surroundings, much 
of the argumentation presented by the Bet Din is not apropos. 
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1) the marriage is retroactively nullifi ed because no woman would 
knowingly enter into a marriage in which the husband was destined 
to be affl icted in such a manner. 

2) in light of the tragic circumstances, the Bet Din may itself undertake 
the execution of a get on behalf of the husband. 

The determination of the Bet Din that, in such circumstances, a get 
may be executed on behalf of the husband is grounded upon assumption 
of two separate halakhic principles: 

1) The Bet Din relies upon an expansive notion of the principle of zekh-
iyyah or self-designated agency.16 The principle is formulated in the 
context of acquiring property on behalf of another person without 
the benefi ciary’s directive or knowledge. The talmudic formula-
tion is “zakhin le-adam,” i.e., property may be acquired for another 
person. Self-designated agency for divestiture of property is a differ-
ent matter. For example, hamez in the possession of a Jew on erev 
Pesah acquires the status of issurei hana’ah, i.e., items from which 
no benefi t may be derived. Since he cannot subsequently use or sell 
the hamez, a person who has not previously disposed of his hamez, 
or designated an agent to do so on his behalf, will imminently suffer 
total loss of its value. Can a third party assume the prerogative of 
selling the owner’s hamez to a non-Jew in the fi nal moments before 
the hamez becomes prohibited? In usual circumstances, a person 
may not want to be deprived of the benefi t of any property owned 
by him even though he is generously compensated for that loss. 
However, in the case of hamez on erev Pesah, total loss of the use and 
value of the object is imminent. Under such circumstances, what-
ever is received from the non-Jewish purchaser is “found money.” 
Hence sale of hamez immediately before it becomes devoid of value 
represents an unmitigated benefi t. In such circumstances, does the 
principle of zekhiyyah also permit zakhin me-adam, i.e., acquiring 
title from a person? That issue is a matter of signifi cant controversy.

2) The Bet Din asserts that, when the husband is mentally incompetent, 
divorce, in at least some circumstances, constitutes an unmitigated 
benefi t to him. Ostensibly, release of a wife from marital bonds rep-
resents an act of zakhin me-adam, i.e., acquiring the capacity to re-
marry from the husband rather than an act on behalf of the husband. 

16 For an extensive discussion of this halakhic principle and its application to di-
vorce, see this author’s “Constructive Agency in Religious Divorce: An Examination 
of Get Zikkuy,” Tradition, vol. 35, no. 4 (Winter, 2002), pp. 44-73. Many of the 
sources cited in this endeavor are discussed in greater detail in that article.
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The opinion of the Rabbinical District Court of Zefat is largely de-
voted to substantiating its position with regard to each of those issues. Of 
course, if it can be conclusively demonstrated that the marriage is void, a 
get is unnecessary and there is no need for further discussion. If that con-
clusion cannot be reached with certainty, affi rmative resolution of the 
second question depends upon an antecedent determination that, even if 
the marriage of a person who becomes a shoteh cannot be declared with 
certainty to be null and void, nevertheless, the wife cannot be declared 
with certainty to be married; rather, she has the status of a safek eshet ish, 
i.e., a woman whose marital status is merely doubtful. The importance of 
that point is that the Bet Din was willing to consider the divorce to be a 
zekhut gamur, or absolute benefi t, for the incapacitated husband only 
because of the consideration that, when the marital state is doubtful, the 
husband cannot assert various marital rights and prerogatives that accrue 
to him by virtue of the marital relationship. Thus, unless it can be estab-
lished that, under the circumstances, the validity of the marriage is at best 
of doubtful validity, the entire argument fails.17

II. GROUNDS FOR THE DECISION

A. Nullifi cation of the Marriage

1. Tav le-Meitav Tan Du18

The Gemara, Bava Kamma 110b, questions whether a woman whose 
husband dies without issue is released from levirate obligations in a situa-
tion in which her sole brother-in-law is a mukeh shehin, i.e., is affl icted 
with a repugnant dermatological condition that renders intercourse 

17 Rabbi Farbstein criticizes the Bet Din for purporting to advance two indepen-
dent grounds for releasing the woman from marital bonds whereas in reality they 
propound but a single disjunctive argument, viz., either she is not married and no 
get is necessary or, if she is indeed married, a get may be executed on the basis of 
zekhiyyah. That criticism misses the mark: The Bet Din is in effect advancing a bifur-
cated argument in order to establish separate grounds for remarriage, viz., either the 
woman’s status is that of an unattached female or, if she is married, the get executed 
on the basis of zekhiyyah serves to terminate the marriage. Thus, the formal structure 
of the argument is actually that of a sefek sefeikah or “double doubt.” But, at the same 
time, Rabbi Farbstein’s criticism is understated since even the second argument col-
lapses unless the validity of the marriage is subject to halakhically cogent challenge. 
See infra, note 132. 

18 For a fuller discussion of this dictum see the writer’s “Kiddushei Ta’ut: Annul-
ment as a Solution to the Agunah Problem,” Tradition, vol. 33, no. 1 (Fall, 1998), 
pp. 102-108.
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loathsome,19 on the grounds that, had the widow known while yet a bride 
the fate she would suffer upon the demise of her husband, she would not 
have entered into the marriage. If she would not have assented to the 
marriage, the effect would be retroactive nullifi cation of the marriage 
and, consequently, obviation of levirate obligations. The Gemara’s re-
sponse is that it cannot necessarily be presumed that no woman would 
enter into a marriage if such a fate were foreknown to her because, despite 
the consequences, “tav le-meitav tan du me-le-meitav armelu — better to 
live as a couple than to live alone,” i.e., women prefer any marriage to 
spinsterhood.20

The Gemara’s reasoning is somewhat obscure. Halakhah recognizes 
the validity of conditional marriage but, ordinarily, a condition must be 
expressly stipulated. Such stipulations must be formulated in a formally 
prescribed manner; if not expressed in the prescribed manner, the condi-
tion fails and the act to which it is attached is rendered absolute. Mental 
reservations are not given legal cognizance. If so, the Gemara’s tentative 
assertion that the marriage of a woman who later becomes subject to a 
levirate marriage in which her prospective partner is a mukeh shehin should 
be void ab initio does not seem to be cogent. Granted that the bride 
would have wished to predicate her assent to the marriage upon a condi-
tion subsequent that would have the effect of nullifying the marriage 
retroactively should such an eventuality arise, nevertheless, in point of 
fact, she did not do so. Even had the thought to do so occurred to her, 
an unexpressed condition is of no halakhic effect. 

The reasoning underlying the Gemara’s conclusion is elucidated 
by R. Joseph Ber Soloveitchik, Bet ha-Levi, III, no. 3. Bet ha-Levi cites 
Kiddushin 50a in explaining that an umdena de-mukhah, i.e., an intention 
or reservation that is obvious to all, need not be formally stipulated or 
verbally expressed because “we are witnesses” to the fact that such a stip-
ulation would be desired by every person in a comparable situation; words 
“in the heart of every person” are tantamount to an oral declaration. That 
concept is somewhat akin to the notion of judicial notice in the sense that 

19 It is evident that the Gemara, Ketubot 77a, considers intercourse with a mukeh 
shehin to be not only loathsome but dangerous as well.

20 Rashi understands the Gemara as declaring that a woman is willing to accept an 
unsavory levirate marriage at a future time in return for a normal, present relation-
ship. See also R. David ha-Kohen of Corfu, Teshuvot Redakh, bayit 9, hadarim 4, 10 
and 11. Maharam of Rothenburg, cited by Mordekhai, Yevamot, no. 28, understands 
the Gemara as stating more simply that a woman is willing to accept the diminished 
companionship of a mukeh shehin rather than widowhood as a femme sole. See also R. 
Moshe Sofer, Teshuvot Hatam Sofer, II, no. 150, s.v. amnam, who demonstrates that 
Tosafot, Ketubot 47b, s.v. she-lo, also understands tav le-meitav in that manner.
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no actual evidence is required. Indeed, the person presumed to be mak-
ing the stipulation need not do so even mentally; the need for such a 
stipulation need not even occur to him. The presumed stipulation is con-
structive in nature. The Gemara tentatively assumes that all brides con-
structively desire a stipulation that would serve retroactively to nullify the 
marriage in face of levirate marriage to a mukeh shehin. That presumption 
is negated only by virtue of the principle tav le-meitav tan du me-le-meitav 
armelu.

However, if the presumed stipulation is not one that would be uni-
versally desired by all persons fi nding themselves in comparable circum-
stances, a condition in pectore is of no effect. That, explains Bet ha-Levi, is 
the thrust of the Gemara’s invocation of tav le-meitav tan du in dismiss-
ing the possibility of retroactive nullifi cation of the marriage. Tav le-meitav 
tan du is invoked in order to establish that it is not universally understood 
that a woman would not entertain the possibility of a levirate relationship 
with a brother-in-law who is a mukeh shehin. Such an assumption is un-
warranted if there are at least some women willing to accept such a con-
tingency. Hence, in invoking the principle tav le-meitav tan du with 
regard to a mukeh shehin, the Gemara should not be understood as declar-
ing that every woman would fi nd marriage even to a mukeh shehin prefer-
able to spinsterhood; the Gemara seeks only to establish that some women 
would accept such a marriage rather than remain single. Thus, the Gemara’s 
assertion tav le-meitav tan du serves simply to establish the crucial point 
that, in any particular case, we cannot serve as “witnesses” to an unex-
pressed stipulation that would have the effect of retroactively invalidating 
the marriage. 

The Bet Din of Zefat, in a huge argumentative leap, proceeds to de-
clare that in the case before it involving a woman who had been an agu-
nah for seven years and who will remain an agunah for “additional years 
without limit” such future harm “overpowers the benefi t of the period of 
limited years of marriage that the woman managed to live with her hus-
band before he suffered a trauma.”21 The Bet Din asserts that no woman 
would enter into such a marriage in return for the benefi ts enjoyed during 
the early years of the marriage. The Bet Din concludes without further 
ado that in such circumstances “there exists an umdena regarding a con-
dition at the time of nisu’in despite the absence of explicit articulation of 
the condition and [despite the fact that] they did not consider [the condi-
tion] at [the time of marriage].”22 

21 Supra, note 1 at 15.
22 Loc. cit. 
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The Gemara entertains the suggestion that occurrence of levirate ob-
ligations vis-à-vis a mukeh shehin might serve retroactively to annul the 
marriage on grounds of error but makes no such suggestion with regard 
to a marriage in which the husband himself later becomes a mukeh shehin.23 
Quite evidently, the Gemara assumes that the parties are aware of, and 
willing to accept, such a contingency but are not so sanguine with regard 
to the more remote possibility of levirate obligations involving a mukeh 
shehin. As between the parties themselves, marriage is entered into “for 
better, for worse, in sickness and in health.” 

The Bet Din fails to explain how the situation of a wife whose hus-
band is assessed as being in a permanent vegetative state is different from 
that of a woman whose husband becomes a mukeh shehin on the morrow 
of their wedding. The Bet Din does not suggest that, in the latter case, 
the marriage might be retroactively dissolved on the basis of mistake. 
Although, unlike with regard to a husband who becomes a mukeh shehin, 
there can be no further spousal companionship whatsoever with a patient 
in a vegetative state, a wife whose husband suffers an unfortunate loss of 
mental capacity after fi ve years of marriage has certainly experienced the 
benefi ts of marriage over a much longer period of time and it cannot be 
stated that no woman would enter into such a marriage.

2. Possible Exceptions to Tav le-Meitav

a) An Apostate

There is a fundamental question regarding whether at least some women 
are prepared to accept any and all defects in a life partner or whether some 
contingencies are so onerous that no woman would enter into a marriage 
were she to be aware of the fate in store for her. Mordekhai, Yevamot, sec. 
29, cites a responsum dating from the Geonic period to the effect that 
the wife of a man whose sole brother is an apostate is exempt from levi-
rate marriage on the grounds that in such circumstances the marriage 
is retroactively nullifi ed.24 Maharam of Rothenberg, cited by Mordekhai, 

23 See, however, infra, note 33.
24 This view should not be confused with another disputed Geonic position re-

corded by Mordekhai, Yevamot, sec. 29, to the effect that if an apostate husband dies 
without issue there are no levirate obligations. 

R. Aaron Walkin, Teshuvot Zekan Aharon, II, no. 124, offers a number of possible 
bases for the Geonic ruling excluding an apostate brother-in-law from the obligation 
of levirate marriage: 1) The verse commanding halizah speaks of “his brother.” An 
apostate is not a “brother” as refl ected in the exclusion of an apostate in the verse 
“and your brother shall live with you” (Leviticus 25:36) in conjunction with usury; 
2) Cohabitation with an apostate is prohibited; 3) The verse commanding levirate 
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Yevamot, sec. 30, justifi es the position of the Geonim by citing the com-
ment of the Gemara that some women prefer even a “minimal” (kol dehu) 
marriage to a mukeh shehin in preference to spinsterhood. Maharam of 
Rothenberg argues that the term “kol dehu” is the key phrase. Every 
woman would insist upon at least some type of relationship with her 
spouse even if it is only minimal in nature. Marriage to an apostate, asserts 
Maharam, is far more onerous than marriage to a mukeh shehin because 
it does not rise to the level of even a minimal relationship. Mordekhai 
concludes with the comment that “we are witnesses” to the fact that no 
woman would submit to such a relationship because perforce the brother-
in-law will force her to commit serious transgressions.25 Since the wife will 
insist upon a separation, she will not enjoy even the most minimal of 
spousal relations. Mordekhai concludes with the report that Rashi, in 
one of his responsa,26 disagreed with the position later formulated by 
Maharam and, furthermore, that Maharam himself was not prepared, in 
practice, to rule contrary to Rashi. 

marriage speaks of two brothers who “live together,” i.e., in common adherence to 
their faith. Avnei Milu’im 157:1, observes that the Gemara, Yevamot 17b, declares 
levirate marriage to be contingent upon a right of inheritance and the Geonic position 
is that an apostate lacks a right of inheritance; see Mordekhai, Kiddushin, sec. 492 and 
Teshuvot ha-Rosh, klal 17, no. 10. Cf., Shulhan Arukh, Hoshen Mishpat 283:2. 

25 See Bah, Even ha-Ezer 157. Mordekhai, Yevamot, sec. 105; Teshuvot Maharam 
Rothenberg (Prague 5368), IV, no. 1022; Teshuvot Maharil, no. 205; Teshuvot 
Maharam Minz, no. 105; Teshuvot Radakh, bayit 9, heder 6; and Teshuvot R. Eliyahu 
Mizrahi, no. 68, regard the Geonic position as applicable to situations in which the 
brother-in-law was already an apostate at the time of his deceased brother’s marriage 
and also to situations in which he renounced Judaism subsequent to his brother’s mar-
riage. However, Teshuvot Maimuniyot, Seder Nashim, no. 29, regards the Geonic leni-
ency as limited to instances in which the brother-in-law was already an apostate at the 
time of the original marriage. Teshuvot Maimuniyot explains that it is only because the 
bride was aware of the situation at the time of marriage that we presume that she condi-
tioned her acceptance of the marriage upon not facing a situation of being called upon 
to become the wife of an apostate. A close reading of Teshuvot Maimuniyot’s citation of 
the Geonic responsum indicates that the umdena regarding existence of a constructive 
condition is limited to situations in which the fear is actual; there is no presumption of 
a constructive condition in a situation in which the brother-in-law is as yet not an apos-
tate since the likelihood of a childless marriage coupled with the brother-in-law’s future 
apostasy together with the wife’s survival of her husband is so remote that a constructive 
stipulation is not to be presumed. If that reading of the Geonic responsum is correct, 
that opinion is of no support whatsoever to a similar conclusion in the case of a husband 
who becomes a shoteh after the marriage. Moreover, Teshuvot Maimuniyot states that the 
woman’s concern is that the apostate will force her to commit grievous transgressions, 
not that she will fail to enjoy even a minimal spousal relationship. Hazon Ish, Nashim: 
Even ha-Ezer 118:5, rules in accordance with the position of Teshuvot Maimuniyot.

26 Rashi’s responsum is cited in Tur Shulhan Arukh, Even ha-Ezer 157.
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b) A Shoteh

Rashi seemingly maintained that the principle expressed by the Gemara 
applies to all possible contingencies, including those in which even a 
“minimal” relationship is impossible. However, a later authority, R. David 
ha-Kohen of Corfu, Teshuvot Redakh, bayit 9, heder 6, opines that Rashi 
disagreed only because, unlike the Geonim, he maintained that the widow 
can experience a marital relationship of at least a minimal quality even 
with an apostate who is available for levirate marriage but would agree 
that, if, for example, the apostate has absconded with the result that she 
has no prospect of any type of companionship, she would not have en-
tered into a marriage that would ultimately leave her an agunah.27

Accepting that analysis of Rashi’s position, a twentieth-century au-
thority, R. Zevi Pesach Frank, Teshuvot Har Zevi, Even ha-Ezer, nos. 99, 
123 and 201, argues that, according to Teshuvot Redakh, Rashi would 
concede that there are no levirate obligations in the case of a brother-in-
law who is mentally incompetent since it is not possible to live in a marital 
relationship with a shoteh. In Har Zevi, Even ha-Ezer, no. 201, Rabbi 
Frank extends that reasoning to a situation in which the brother-in-law is 
married, lives in a jurisdiction in which polygamy is a criminal offense, 
and “does not have the power to divorce [his wife].”28

Har Zevi assumes that the reason that a woman would not entertain 
a marriage that would give rise to levirate obligations vis-à-vis an apostate 
is that an apostate is likely to refuse to marry her and also refuse to release 
her from levirate obligations by means of halizah. That reasoning, he ar-
gues, applies, mutatis mutandis, in the case of a shoteh. 

However, R. Moshe Feinstein, Iggerot Mosheh, Even ha-Ezer, I, no. 
162, takes issue with Har Zevi on the grounds that the reason a woman 
would not enter into a marriage that results in levirate obligations vis-à-
vis an apostate is not her fear of remaining an agunah but precisely the 
opposite, viz., the fear that, as noted earlier, she would be forced to marry 

27 Redakh’s interpretation of Rashi is accepted by R. Joseph Dov ha-Levi Soloveitchik, 
Bet Ha-Levi, III, no. 3, and Teshuvot Zekan Aharon, II, no. 124.

28 The facts are reported as given. However, actually, in the case discussed by Har 
Zevi, the brother-in-law lived in the U.S.S.R., a jurisdiction that, subsequent to the 
establishment of the Communist regime in 1917, did provide for divorce. Since in the 
Russian Empire matters of marriage and divorce were left in the hands of ecclesiastic 
authorities, Jews and Moslems enjoyed the prerogative of divorce even under the 
Tsars. Moreover, a levirate relationship does not require a legally recognized marriage 
ceremony and hence does not necessarily constitute bigamy as forbidden by criminal 
statutes; a levirate union can readily be established as an extramarital, civilly unrecog-
nized relationship. 
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the apostate who would then compel her to engage in severe transgres-
sions. Thus, it is the fear of duress to commit severe transgressions, rather 
than the prospect of becoming an agunah, that retroactively invalidates 
the marriage. Hence, according to Iggerot Mosheh, the case of a brother-
in-law who is a shoteh cannot be equated with that of a brother-in-law 
who is an apostate: the shoteh cannot enter into a marriage and, accord-
ingly, although the widow will remain an agunah, she will not be sub-
jected to transgression under duress. Iggerot Mosheh’s analysis refl ects 
what appears to be the understanding of Teshuvot Maimuniyot, Seder 
Nashim, no. 29.29

However, in contradistinction to Iggerot Mosheh, Teshuvot Redakh 
understands Teshuvot Maimuniyot’s position in the manner of Har Zevi. 
Similarly, Bet Yosef, Even ha-Ezer 140, asserts that, even according to 
Rashi, absent the principle “Better to live as a couple than to live alone,” 
the wife would not have entered into the original marriage had she 
known that she was destined eventually to become the levirate spouse of 
a mukeh shehin. If so, Rashi also agrees that, for the marriage to be valid, 
even the prospective levirate relationship must be at least minimal in 
nature. Hence, even in disagreeing with the Geonim, Rashi would con-
cede that the prospect of levirate marriage with a shoteh, with whom 
there cannot be even a minimal relationship, would render the marriage 
a nullity ab initio. Accordingly, Bet Yosef avers that Rashi, who main-
tains that the original marriage is not nullifi ed in the case of an apostate 
brother-in-law, rules in that manner only because he maintains that a 
woman prefers even marriage to an apostate over remaining forever 
single.30 

3. Retroactive Nullifi cation Subsequent to Nisu’in

The marriage ceremony is separated into two distinct components, ei-
rusin and nisu’in, which may or may not take place on separate occasions. 
Eirusin serves to create a relationship between the parties as a result of 
which the wife loses capacity to contract a marriage with another male. 
Nisu’in occurs upon the bride’s entering into the husband’s abode, even 
if only symbolically, and serves to give rise to the reciprocal rights, privi-
leges, duties and prerogatives of the marital relationship. Unlike the con-
temporary practice of combining both aspects of the marriage in a single 

29 See supra, note 25.
30 See also R. Moshe Sofer, Teshuvot Hatam Sofer, Even ha-Ezer, II, no. 150; Teshuvot 

Bet ha-Levi, III, no. 3; Teshuvot Zekan Aharon, II, no. 124; and R. Aryeh Leib Zuenz, 
Teshuvot Meshivat Nefesh, Even ha-Ezer, no. 73.
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ritual, in earlier epochs a signifi cant period of time was allowed to inter-
vene between eirusin and nisu’in.

Tosafot, Bava Kamma 110b, s.v. de-ada’ata de-hakhi, indicate that 
the Gemara does not at all question levirate obligations in a situation 
in which the husband dies without issue subsequent to nisu’in and his 
brother is a mukeh shehin. Tosafot declare that the query regarding 
retroactive annulment is limited to a situation in which the husband 
dies during the period of eirusin. The distinction lies in the fact that a 
bride enjoys none of the benefi ts and prerogatives of the marital state 
while yet an arusah; only after nisu’in is she endowed with claims for 
conjugal gratifi cation and entitled to support and maintenance, etc. 
Tosafot maintain that the Gemara was perfectly satisfi ed to assume that 
a woman entering into nisu’in assumes all risks with regard to future 
contingencies because that is part of the bargain negotiated by the 
parties; the wife accepts attendant risks in return for tangible bene-
fi ts.31 Such a situation is analogous to a commercial transaction involv-
ing purchase of an object that subsequently develops a defect severely 
diminishing its value. Future defects are accepted as part of the bar-
gain. Eirusin is different solely because the wife surrenders her capacity 
to contract any other marriage but receives no benefi t in return. She, 
then, has nothing to lose by imposing conditions and, conversely, the 
husband has no bargaining power that might bolster his refusal to 
accept such conditions. Accordingly, only in circumstances in which 
there is no benefi t to the bride can it be thought that she would not 
have accepted the risk of levirate marriage with a mukeh shehin. Tosafot 
reason that it cannot be assumed that a woman would insist upon such 
a condition at the time of nisu’in since refusal of the husband to ac-
cept such a condition would entail her loss of the benefi ts of nisu’in. 
Thus, it follows that, according to Tosafot, there is no reason at all to 
question the validity of nisu’in in a case in which the husband subse-
quently becomes a shoteh since the bride perforce accepts all future 
contingencies as part of a bargain from which she receives signifi cant 
benefi t.32

31 Shitah Mekubbezet, ad locum, citing Rosh, adds that the husband would not 
agree to accept a condition that might retroactively transform marital intercourse into 
acts of fornication.

32 It should be remembered that Teshuvot Redakh, however, maintains that, even 
according to Tosafot, marriage to a husband who dies without issue and whose brother 
becomes an apostate is retroactively nullifi ed because any conceivable benefi t derived 
from the relationship pales into insignifi cance when compared to the pain and anguish 
of living with an apostate. Har Zevi equates a shoteh with an apostate in this regard.
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4. The Seemingly Contradictory View of Tosafot, Ketubot 47b

a) The Bet Din’s Analysis of Tosafot

The Bet Din apparently recognized that the principle tav le-meitav tan du 
renders its conclusion tenuous. To obviate that consideration the Bet Din 
is forced to rely on sources that maintain that tav le-meitav tan du does 
not apply to a shoteh – a matter that, as earlier noted, in recent years in-
volved a dispute between R. Zevi Pesach Frank and R. Moshe Feinstein. 
Moreover, the Bet Din does not directly address the position of Tosafot, 
who maintain that the entire discussion of the Gemara pertains to an 
arusah and that, due to the benefi ts received by the wife in a full-fl edged 
marital relationship, the notion of nullifi cation of nisu’in was not even a 
matter of consideration in the Gemara’s discussion. Nor does the Bet Din 
recognize that nullifi cation of a marriage by virtue of an implied condi-
tion is limited to situations that may arise with regard to future levirate 
marriage as distinct from contingencies that may arise in the course of the 
original marriage.33

In order to overcome those fl aws in their argument, the Bet Din en-
gages in an unprecedented extension of the possibility of retroactive nul-
lifi cation of a marriage. The Bet Din seeks to establish both that such 
nullifi cation is possible even after consummation of a marriage in nisu’in 
and that retroactive nullifi cation occurs even in situations in which the 
husband himself later becomes a shoteh. In order to establish the second 
point the Bet Din seeks to establish that the principle tav le-meitav tan du 
does not apply to a shoteh because no woman would accept a shoteh as a 
life partner even if the alternative would be spinsterhood.

The Bet Din endeavors to establish that there do exist authorities who 
entertain retroactive nullifi cation of a marriage even subsequent to 
nisu’in. The Bet Din asserts that Tosafot, Ketubot 47b, s.v. she-lo, in dis-
agreement with Tosafot, Bava Kamma 110b, do defi nitively state that 
retroactive nullifi cation may take place even subsequent to nisu’in. 
Tosafot, Ketubot 47b, remark that the Gemara speaks of a woman who 
becomes widowed and whose brother-in-law is a mukeh shehin but ignores 
the more obvious and more likely case of a husband who himself becomes 

33 Bah, Even ha-Ezer 157, does indeed suggest that the rule regarding retroactive 
nullifi cation in the face of a levirate prerogative devolving upon an apostate brother-
in-law applies as well in a situation in which the husband becomes an apostate 
subsequent to entering into nisu’in. However, R. Ezekiel Landau, Teshuvot Noda bi-
Yehudah, Mahadura Kamma, Even ha-Ezer, no. 88, points out that Bah’s statement 
is not made as a defi nitive ruling but in the course of an exposition of a comment of 
Bet Yosef.
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a mukeh shehin. Tosafot respond that there is no reason to entertain the 
cogency of a condition subsequent that might invalidate the marriage on 
the basis of a defect later developed by the husband. Tosafot declare that, 
although a bride would certainly welcome a stipulation invalidating the 
marriage under such circumstances, there is no reason to assume the hus-
band would agree. Contractual stipulations are invalid unless accepted by 
both parties and the husband has no reason to acquiesce in a stipulation 
made solely for the benefi t of his wife. However, concede Tosafot, the 
Gemara does entertain nullifi cation of the marriage in face of impending 
levirate marriage to a mukeh shehin on the grounds that the husband 
would assuredly agree to a stipulation annulling the marriage retroac-
tively if he dies without issue and his brother is a mukeh shehin “because 
[the husband] is not concerned with what happens after his [demise].”34 
The Zefat Bet Din proceeds to conclude that a husband who becomes the 
functional equivalent of “a vegetable… with no awareness of his sur-
roundings” is similarly unconcerned with whether or not his marriage is 
nullifi ed. 

b) A Differing Analysis 

Again, that conclusion does not withstand scrutiny. On what basis do 
Tosafot assert that a husband is unconcerned with retroactive nullifi cation 
of his marriage upon his demise? The result of nullifi cation of a marriage 
is that all acts of coitus during the course of the marriage are retroactively 
rendered acts of fornication. That result is explicitly recognized by the 
Gemara, Yevamot 110a and Gittin 33a, in cases in which marriage is nul-
lifi ed as a result of violation of a rabbinic edict. There is also a presump-
tion expressed by the Gemara numerous times (Yevamot 107a, Ketubot 
73a and Gittin 81b) that no male engages in fornication if the sexual act 
might be rendered licit by its performance as consummation of a 
marriage.

Moreover, as previously noted, Tosafot’s reasoning is contradicted 
by Tosafot’s own statement in Bava Kamma 110b to the effect that the 

34 The Bet Din cites Bet Me’ir, Zala’ot ha-Bayit, no. 7, who, apparently disagreeing 
with Tosafot, maintains that there is no difference between a husband who becomes a 
mukeh shehin and a brother-in-law who is a mukeh shehin. Bet Me’ir further maintains 
that tav le-meitav tan du does not apply in instances of any “severe defect” (mum 
gadol). See also R. Zevi Ashkenazi, Teshuvot Hakham Zevi, no. 41; Teshuvot Noda bi-
Yehudah, Mahadura Kamma, Yoreh De’ah, no. 69, s.v. nimza; R. Chaim Halberstam, 
Teshuvot Divrei Hayyim, I, Even ha-Ezer, no. 3; R. Abraham Zevi Hirsch of Pietrkow, 
Brit Avraham, Hoshen Mishpat 29:10; and R. Yehonatan Abelman, Teshuvot Zikhron 
Yehonatan, no. 5.
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Gemara has no need to assert the principle tav le-meitav tan du in the 
case of nisu’in because, even absent that consideration, the wife per-
force must accept such a contingency in return for marital benefi ts.35 
However, as Tosafot state in their comments on Ketubot 47b, s.v. she-lo, 
if the husband is entirely unconcerned with regard to what transpires 
after his death why should he object to such a condition in the case of 
nisu’in?36 

Nevertheless, it appears to this writer that the apparently confl icting 
statements of Tosafot, Bava Kamma 110b and Ketubot 47b, can be rec-
onciled. The statement of Tosafot in Ketubot should be understood as 
refl ecting a thesis developed by R. Meir Simchah of Dvinsk, Or Sameah, 
Hilkhot Melakhim 4:4 and in a contribution to Ein Tenai be-Nisu’in.37 
Rambam, Hilkhot Melakhim 4:4, rules that concubinage is forbidden to 
all persons other than a monarch. The exclusion of the monarch from the 
prohibition banning concubinage is diffi cult to comprehend. A king is 
subject to all biblical commandments. Rambam, Hilkhot Ishut 1:4, re-
gards the commandment “There shall be no harlot among the children of 
Israel” (Deuteronomy 23:18) as prohibiting intercourse outside of the 
marital relationship. Concubinage is regarded by Rambam as forbidden 
because it constitutes a form of extramarital intercourse. Why, then, is a 
monarch permitted to take a concubine?

Or Sameah assumes that Rambam understands extramarital sexual 
acts to be forbidden because they are, by their nature, promiscuous. 
An unmarried woman who engages in such an act is not in a monan-
drous relationship; no marital constraints prevent her from having 
multiple sexual partners. Relationships that allow for promiscuity are 
defi ned by Rambam as harlotry. Promiscuity is not a legitimate option 
for a king. 

However, Rambam, Hilkhot Melakhim 4:4, rules that a king’s con-
sort is forbidden to all other men throughout the lifetime of the king just 
as use of his scepter, etc., is forbidden to all others; even after the death of 
her consort, the king’s concubine is permitted only to another king. The 

35 Cf., however, R. Joseph Elijah Henkin, Peirushei Ivra, no. 1, sec. 42, reprinted 
in Kol Kitvei ha-Griy’a Henkin, I (New York, 5741), who makes the unlikely sugges-
tion that “perhaps” Tosafot in their comments on Ketubot refer only to eirusin. If cor-
rect, Rabbi Henkin’s endeavor at reconciling the two statements of Tosafot resolves 
the contradiction but undermines the attempt of the Bet Din of Zefat to support 
their nullifi cation of a marriage after nisu’in by means of an appeal to the statement 
of Tosafot, Ketubot 47b.

36 Cf., Malkiel Zevi Tannenbaum, Teshuvot Divrei Malki’el, IV, no. 10.
37 Edited by R. Judah Lubetzky, 2nd ed. (Vilna, 5690), pp. 29-31.
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result is that a king’s concubine cannot licitly be promiscuous because no 
other male may enjoy her sexual favors just as no other person may enjoy 
use of objects such as a scepter previously used by the king. Since the 
consort of a monarch is forbidden to all others during his lifetime, the 
relationship cannot be promiscuous; hence it does not constitute harlotry. 
Accordingly, concludes Or Sameah, since upon becoming a concubine 
of the king the concubine may not cohabit with anyone else, she is per-
mitted to the king.

Rema, Even ha-Ezer 26:1, cites, and apparently agrees with, the early-
day authorities who rule that concubinage is forbidden. Yet, Rema, Even 
ha-Ezer 157:4, rules that conditional marriage in the form of a stipulation 
to the effect that the marriage is retroactively nullifi ed if the husband dies 
without issue is entirely acceptable. The purpose of a condition of that 
nature is to avoid situations that give rise to levirate obligations. But, os-
tensibly, such a stipulation should be forbidden because its effect is to 
retroactively nullify the marriage and thereby render all acts of coitus acts 
of fornication. If so, why is the condition subsequent not forbidden be-
cause it creates a possibility that the relationship will resolve itself into a 
state of concubinage? The answer, asserts Or Sameah, is that the condi-
tion in question is unique. Or Sameah observes that a condition nullifying 
the marriage in the event that the husband dies without issue is singular 
in nature in that fulfi llment or nonfulfi llment of the condition cannot be 
determined unless and until the husband dies without surviving issue. As 
a result, the wife is prohibited from engaging in intercourse with any 
other man during the lifetime of her husband. So long as the husband is 
alive, there is no way to determine with certainty that the husband will die 
without issue; hence every extramarital act is forbidden to his wife as a 
possible act of adultery with the result that she is constrained to monan-
dry. If the husband does die without issue and the marriage is nullifi ed, 
the wife’s status is retroactively that of a concubine. However, concludes 
R. Meir Simchah, 38 such concubinage, since, perforce it was constrained 
to be monogamous, is comparable to the permissible concubinage of a 
monarch.39

The comments of Tosafot, Ketubot 47b, must be understood in pre-
cisely the same manner. As in the case described by Rema, the husband 
“has no concern” with regard to retroactive fornication in situations in 

38 Ein Tenai be-Nisu’in, p. 30.
39 See Peirushei Ivra, no. 1, sec. 42, republished in Kol Kitvei ha-Griy’a Henkin, 

I, who explains the comment of Tosafot, Ketubot 47b, s.v. she-lo, to the effect that a 
husband is unconcerned with regard to retroactive nullifi cation of his marriage after 
his death as predicated upon a similar consideration.
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which his marriage is nullifi ed only upon his death because, so long as he 
is alive, the relationship is one of legitimate monogamous concubinage.40 

It is also true that, assuming the marriage is retroactively nullifi ed in 
the event that the husband becomes a shoteh, no woman would be permitted 
to engage in extramarital cohabitation unless and until her husband actu-
ally becomes a shoteh. If so, her status, arguably, is that of a permitted 
concubine. Nevertheless, the comparison drawn by the Bet Din between 
the husband’s lack of concern with regard to retroactive nullifi cation of 
his marriage upon his death and retroactive nullifi cation upon his becom-
ing a shoteh is inapt. Quite obviously, men are in no position to prevent 
their widows from remarrying. Hence, assert Tosafot, whether his wife 
remarries as a widow or as a technically heretofore never married woman 
is of no concern to him. The husband’s sole concern is that there be a 
monogamous relationship throughout his lifetime. If this analysis of 
Tosafot is correct, no comparison can possibly be drawn between retroactive 
nullifi cation of marriage upon death of the husband and similar retroac-
tive nullifi cation upon the husband becoming mentally incompetent. A 
husband cannot prevent his widow from remarrying; however, a husband 
who becomes a shoteh is indeed in a position to prevent his wife from re-
marrying during his lifetime.41 No source is adduced by the Bet Din to 
justify extending a psychological presumption regarding post mortem 
equanimity to a lack of concern on the part of the husband for preserving 
a marital relationship when he is no longer mentally competent. There is 
no reason to assume that Tosafot would agree that a person contemplat-
ing becoming a shoteh would be sanguine in face of a situation in which 
his wife becomes another man’s spouse while he – the shoteh – is still alive. 
Moreover, even accepting the literal reading of Tosafot espoused by the 
Zefat Bet Din, in the instant case there seems to be no empirical evidence 
that the husband is unaware of his surroundings and hence there is no 
basis for ascribing to him by way of analogy the same lack of concern as 
might be ascribed to a corpse. 

5. The Bet Din’s Position 

As has been noted, if the Bet Din is correct with regard to a husband who 
becomes a shoteh, the same reasoning should apply in the case of a wife 
who becomes a shotah, i.e., the marriage should be nullifi ed retroac-
tively because, at least subsequent to Rabbenu Gershom’s ban against 

40 Cf., however, the apparently contradictory view of Rosh, quoted by Shitah 
Mekubbezet, Bava Kamma 110b, cited supra, note 28.

41 See Peirushei Ivra, no. 1, sec. 42.
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polygamy, no husband would enter into such a relationship were he aware 
of his wife’s future mental incapacity. The fact that virtually all authorities 
recognize insanity on the part of the wife as a classic instance warranting 
a hetter me’ah rabbinim and prohibit remarriage in the absence of such 
dispensation indicates that they are in disagreement with the position of 
the Bet Din of Zefat. 

Even more telling is the earlier-cited declaration of the Mishnah, 
Yevamot 112b, stating that a husband who becomes either a deaf-mute 
or mentally incompetent subsequent to his marriage can never divorce his 
wife (lo yozi’ah olamit). That unequivocal statement seems to stand in 
stark contradiction to the decision of the Zefat Bet Din. Were the mar-
riage of at least some mentally incompetent persons subject to retroactive 
nullifi cation, it would be incorrect to state that the marriage of a shoteh 
can never be terminated.

The Bet Din responds to the latter objection by accepting the posi-
tion of the many authorities who maintain that the Gemara suggests nul-
lifi cation only in face of levirate obligations but not if the husband himself 
becomes a mukeh shehin. The Bet Din quotes R. Zevi Hirsch Shapiro, 
renowned as the author of Darkei Teshuvah, who, in his Tiferet Zevi, no. 
4, asserts that, in reaching a meeting of the minds regarding nisu’in, both 
husband and wife reciprocally agree to accept such risk because each is 
desirous of the care and solicitude of the other in the event of mental 
incapacity. Tiferet Zevi asserts that the wife enters into no such undertak-
ing vis-à-vis her levirate brother-in-law while the husband does not insist 
that his wife enter into such an undertaking with regard to the levirate 
brother-in-law because such an agreement would be of no benefi t to the 
husband. The Bet Din then concludes that the Mishnah declares that a 
mental incompetent cannot divorce his own wife and, by implication, that 
the marriage is not retroactively nullifi ed only because the groom is pre-
sumed to desire the care and solicitude of his wife should he fall into such 
a state. However, contends the Bet Din, an institutionalized shoteh has no 
need of his wife’s services and hence has no interest or desire in remaining 
in a matrimonial relationship. Accordingly, concludes the Bet Din, just as 
the husband would accede to his wife’s constructive condition to nullify 
the marriage should the need arise for levirate marriage to a mukeh shehin, 
so does he also accede to nullifi cation of the marriage should he become 
an institutionalized shoteh. The Bet Din contends that a state of affairs in 
which the husband derives no benefi t from continuation of the marital 
relationship because of his status as an institutionalized shoteh having no 
further need for the solicitude of his wife was not contemplated by the 
Mishnah.
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That conclusion is specious. It is no secret that family visits, expres-
sions of interest and concern as well as interaction with health care per-
sonnel have a marked effect upon care and treatment of hospitalized 
patients. There is nothing in the announced decision in the case of the 
get of Zefat indicating that the wife was other than a loving and solici-
tous spouse whose presence at her husband’s bedside was of benefi t to 
the patient. That is most certainly true if the husband is not in a perma-
nent vegetative state but in a locked-in state. Hence, the husband pre-
sumably is, or would be, desirous of remaining in a matrimonial union 
with a spouse who lavishes such attention upon him. In a much broader 
statement, R. Abraham Tiktin, Petah ha-Bayit, no. 21, sec. 6, asserts 
that it is not proper to rely upon vicarious determination of what osten-
sibly seems to be, or not to be, a benefi t for the husband in such a seri-
ous matter as divorce. Moreover, whether or not the wife actually 
lavishes such loving care upon him, there is no umdena, i.e., universal 
presumption, that, at the time of his marriage, a groom would invite 
his wife to abandon her ministrations to him should he be institution-
alized because of mental incompetence. Accordingly, it cannot be pre-
sumed that, at the time of the marriage, the groom gives his bride 
license to abandon him by accepting retroactive abrogation of the marital 
relationship.

The Bet Din fully realized that a decision nullifying the marriage 
would be contrary to the position of early-day authorities such as 
Rashi as well as of latter-day authorities such as Iggerot Mosheh. Never-
theless, they were confi dent that, in light of confl icting authority, the 
continued existence of a marital relationship is a matter of halakhic 
doubt (safek) and that, in the case of a marriage whose validity is ir-
resolvably doubtful, divorce, from the husband’s vantage point, repre-
sents an unmitigated benefi t because of considerations that will be 
spelled out presently.

Putting aside the possible merit of such an argument, Rabbi Yitchak 
Yosef 42 observes that divorce is no less of a benefi t for a person in the 
throes of death than it is for a shoteh. Yet the Gemara, Gittin 70b, rules 
that a person whose trachea and esophagus have been severed, who was 
crucifi ed, hung upon a stake or mauled by a wild animal may direct that 
a divorce be drafted and presented to his wife. There is, however, no hint 
that, absent such a directive, a divorce may be executed on the basis of 
zekhiyyah.

42 See supra, note 13.



J. David Bleich

55

B. Execution of a Get on Behalf of a Husband

1. Zekhiyyah on Behalf of a Wife

The Mishnah, Gittin 11b, declares unequivocally that divorce is not a 
benefi t for a wife and therefore zekhiyyah, or self-appointed agency on her 
behalf, is of no avail. That principle is confi rmed by the Mishnah, Gittin 
62b. The Gemara, Yevamot 118b, questions whether divorce is an abso-
lute benefi t in the limited situations in which the divorce is designed to 
obviate anticipated levirate obligations or in instances of a marriage 
fraught with dissension. The Palestinian Talmud, Gittin 6:1, goes even 
further in declaring that, unless the wife has expressly designated an agent 
to act in her stead, even if she shrilly proclaims her desire to be divorced 
“I say, perhaps she has changed her mind.” However, if the divorce does 
indeed represent an unqualifi ed benefi t for the wife, e.g., in the case of a 
husband who has become an apostate, many authorities rule that zekhi-
yyah is effective.43 Nevertheless, on the basis of the opinion of Rif, Gittin 
13a, and Teshuvot ha-Ran, no. 43, Rema, Even ha-Ezer 140:5 states that 
“some are stringent with regard to this and do not regard the divorce as 
effective until the get actually reaches the wife’s hand.”

However, at least in cases in which there is no indication that a wife 
does not wish a get, Rema, Even ha-Ezer 1:10 and Even ha-Ezer 140:5,44 
rules that a woman who has committed adultery or who is an apostate 
and is consequently presumed to engage in acts of adultery, and has 
thereby forfeited all marital benefi ts and also becomes forbidden to her 
husband, can be divorced on the basis of zekhiyyah. In such a situation a 
get is an unmitigated benefi t because there are no remaining benefi ts that 
a get would cancel whereas it represents an intrinsic benefi t in enabling 
her to avoid further acts of adultery. Although that benefi t is only “spiri-
tual,” it is nevertheless regarded as a benefi t. It is the selfsame consider-
ation that is invoked to substantiate a similar ruling with regard to divorce 
of a mentally incompetent wife. 

43 See, inter alia, Rashi, Yevamot 118b; Rambam, Hilkhot Geirushin 9:21; Ramban, 
Milhamot ha-Shem and Rabbenu Nissim, Gittin 11b; Mordekhai, Gittin, sec. 467; 
Rabbenu Jerucham, Netiv 4; R. David ibn Zimra, Teshuvot Radvaz, I, no. 75; Teshu-
vot Maharil, no. 105; Terumat ha-Deshen, nos. 237 and 43; Me’iri, Yevamot 118a; 
Rema, Even ha-Ezer 1:10; Taz, Even ha-Ezer 140:6; Bi’ur ha-Gra, Even ha-Ezer 1:33. 
Rema, Even ha-Ezer 140:5, rules in a similar manner with regard to a woman who has 
committed adultery.

44 The source of that ruling is Terumat ha-Deshen, no. 256. Rema, Even ha-Ezer 
140:5, cites the opposing view of Maharik, no. 141, as “some are stringent.” See 
also Bet Shmu’el, Even ha-Ezer 140:7; Taz, Even ha-Ezer 140:6; and Pithei Teshuvah 
140:13.
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A mentally incompetent woman cannot be divorced by means of 
delivery of a get because she lacks capacity to receive the instrument.45 
However, many authorities maintain that a mentally incompetent woman 
whose husband has obtained dispensation to marry a second wife in the 
form of a hetter me’ah rabbanim can be divorced by her husband by 
application of the expedient of zekhiyyah.46 Those authorities maintain 
that since, as a consequence of the ban against plural marriage pro-
nounced by Rabbenu Gershom, a man cannot have two wives, if her 
malady is cured she will not be able to resume her former marital rela-
tionship. Hence, it is argued, the divorce represents an unmitigated 
benefi t to her.47 Other authorities reject that position either because 
they maintain that the biblical impediment preventing a woman who 
does not understand the nature of a get from receiving a get similarly 
prevents others from accepting a get on her behalf 48 or because of a 

45 See Shulhan Arukh, Even ha-Ezer 119:6. 
46 See, inter alia, Pri Tevu’ah, no. 27 and R. Naphtali Katz, author of Semikhat 

Hakhamim, cited by R. David Oppenheim, Nishal David, Even ha-Ezer, no. 33 and 
anonymously by R. Meir Eisenstadt, Teshuvot Panim Me’irot, I, no. 4; as well as 
R. Shlomoh Shapiro, cited by R. Zevi Hirsh Shapiro, Teshuvot Zevi Tiferet, no. 5. 

47 Cf., however, Teshuvot Noda bi-Yehudah, Mahadura Tinyana, Even ha-Ezer, 
no. 126, who questions whether the edict of Rabbenu Gershom is limited to the 
act of taking a second wife, in which case if the second marriage was sanctioned by 
a hetter me’ah rabbanim the husband might legitimately remain in a polygamous 
relationship even if the facts upon which the original dispensation was predicated 
have changed, or whether the edict generates a new violation every moment dur-
ing the course of plural marriage. He also notes that the husband might choose 
to resume his relationship with the fi rst wife and purge himself of the herem of 
Rabbenu Gershom by divorcing the second wife. Cf., however, R. Menahem Mendel 
Schneerson, Teshuvot Zemah Zedek, Even ha-Ezer, no. 67, who maintains that the 
husband does not have the option of resuming a marital relationship with his fi rst 
wife and, moreover, he may not offer the second wife fi nancial inducement to accept 
a get.

48 Cf., however, Teshuvot Panim Me’irot, I, no. 4 who argues that a divorce is 
not an unmitigated advantage even for a shotah because, once divorced, persons 
previously constrained by the prospect of transgressing the grievous sin of adul-
tery are more likely to seduce her. Indeed, the Gemara, Yevamot 113b, states that 
a feeble-minded, readily infl uenced woman who understands the import of a get 
may not be divorced by virtue of a rabbinic edict to that effect because the Sages de-
sired to prevent promiscuity. See also Nishal David, loc. cit. See also R. Mordecai Zev 
Ettinga, Teshuvot Ma’amar Mordekhai, no. 22, who also does not regard divorce 
as a benefi t for a woman who is a shotah. Cf., R. Eliezer Gordon, Teshuvot Rabbi 
Eli’ezer, I, no. 21. See also R. Judah Gordon, Teshuvot Yehudah, Even ha-Ezer, 
no. 49, who suggests that obviation of the possibility of adultery does not render 
divorce of a shotah a benefi t since, in any event, a shotah is not culpable for her 
actions.
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rabbinic edict against forcing a feeble-minded woman to accept a get 
because she is likely to become promiscuous.49

Those discussions reveal that all authorities who engaged in the con-
troversy concerning the effi cacy of zekhiyyah or self-designated agency in 
effecting a divorce on behalf of a mentally incompetent wife accept ap-
plication of that principle in such a contingency, at least in theory. Any 
disagreement is with regard to whether a divorce of such a woman actu-
ally represents an unqualifi ed benefi t or whether it is precluded by virtue 
of a rabbinic decree designed to prevent others from taking sexual advan-
tage of her. 

2. Zekhiyyah as Agency or as an Unrelated Construct

The principal argument of the Bet Din of Zefat is that a get can be exe-
cuted on behalf of an institutionalized, mentally incompetent husband 
because he loses no benefi t or prerogative thereby and indeed the divorce 
is to his benefi t because, under the circumstances, it constitutes a merito-
rious deed. The applicable principle, the Bet Din contends, is zekhiyyah, 
or constructive agency. However, application of the principle of zekhiyyah 
in executing a divorce on behalf of a husband depends, inter alia, upon 
an analysis of that halakhic concept. 

Zekhiyyah has been described by this writer as a halakhic institution 
in the nature of constructive agency.50 Although many early-day au-
thorities do categorize zekhiyyah in that manner,51 such an unnuanced 
defi nition is much too facile. The usual elucidation of that concept is 
that the biblical source upon which it is based establishes a presumption 
in the nature of an “anan sahadei (we are witnesses)” to the effect that 
all persons would desire any unequivocal benefi t and hence the institu-
tion can best be described as constructive agency refl ecting what would 
be the desire of a fully informed person.52 However, Kezot ha-Hoshen 
105:1 endeavors to show that zekhiyyah is biblically ordained agency 

49 See Teshuvot Pnei Yehoshu’a, no. 91. Those who apply the principle of zekhiyyah 
in such instances do so in reliance on a statement of Tosafot, Yevamot 113b, regarding 
a child who does not comprehend the import of divorce. In the opinion of Tosafot, 
such a woman may be divorced because her father will safeguard her and prevent her 
from returning to her husband’s home. The authorities who apply the principle of 
zekhiyyah on behalf of a wife who is a shotah contend that the person performing the 
act of zekhiyyah on the wife’s behalf will similarly fulfi ll that role in restraining her 
from returning to her husband.

50 See “Constructive Agency in Religious Divorce,” supra, note 16.
51 For a list of those authorities see Encyclopedia Talmudit, XII (Jerusalem 5727), 

136, note 13.
52 See ibid., note 14.
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and hence to be understood as operative simply on the basis of divine 
fi at.53 Some early-day authorities are of the opinion that zekhiyyah is a 
biblically ordained institution entirely unrelated to the concept of agency.54 
Their primary evidence is the fact that the paradigm of zekhiyyah, as 
presented by the Gemara, Kiddushin 42a, is the original division of the 
Land of Israel by the princes of the various tribes. Benefi ciaries of that 
division included minors, who lack the capacity to appoint an agent. 
Those who disagree would respond that division of the land was effec-
tive on behalf of minors only because it was an act of a Bet Din.55 
R. Baruch Ber Leibowitz, Birkat Shmu’el, Kiddushin, no. 10, sec. 3 
and no. 15, sec. 4, quotes R. Chaim Soloveitchik of Brisk as asserting 
that, even for those early-day authorities, zekhiyyah is, in essence, self-
designated agency but the biblical fi at establishing zekhiyyah extends 
that institution even to persons such as minors who cannot themselves 
designate an agent.56 Some latter-day scholars understand the posi-
tion of the early-day authorities who maintain that zekhiyyah is not a 
form of agency as refl ecting the notion that zekhiyyah is operative, not 
in the sense of one person acting on behalf of another, but in the sense 
of that person providing the benefi ciary with an additional, newly-
acquired “hand,” i.e., as confl ating the personae of the actor and the 
benefi ciary.57 

Both R. Chaim Ozer Grodzinski, Teshuvot Ahi’ezer, I, no. 29, sec. 
4 and R. Shlomoh Zalman Auerbach, Minhat Shlomoh, I, no. 79, raise 
a fundamental objection regarding application of the basic concept of 
zekhiyyah on behalf of the husband with regard to a get. Their objec-
tion is not predicated upon determination of whether the get represents 

53 See, however, the rebuttal of R. Samuel Ehrenfeld, Hatan Sofer, Sha’ar ha-
Makneh, no. 9.

54 For a list of those authorities see Encyclopedia Talmudit, XII, 137, notes 18 and 24. 
55 See Shakh, Nekudat ha-Kesef, Yoreh De’ah 305:11; R. Pinchas ha-Levi Horowitz, 

Ha-Makneh, Kiddushin 42a; Pnei Yehoshu’a, Ketubot 11a and Kiddushin 42a as well 
as ibid., Kuntres Aharon, sec. 54; R. Moshe Sofer, Hiddushei Hatam Sofer, Ketubot 
11a, s.v. al da’at bet din; and idem, Teshuvot Hatam Sofer, Yoreh De’ah, no. 295. 

Some scholars maintain that, even if zekhiyyah is not categorized as agency, zekhi-
yyah in vesting title on behalf of minors is rabbinic rather than biblical. They catego-
rize the biblically mandated division of the Land of Israel as not representing vesting 
title but simply as identifi cation of, and apportionment among, the divinely intended 
recipients. See sources cited by Encyclopedia Talmudit, XII, 193, notes 630-631.

56 See also Hiddushei ha-Grah al ha-Shas (Jerusalem, 5729), p. 191. Cf., R. Meir 
Auerbach, Imrei Binah, Hilkhot Gevi’at Hov, no. 29, sec. 4 and R. Shimon Shkop, 
Hiddushei R. Shimon Yehuda ha-Kohen, Gittin, no. 4.

57 See Kezot ha-Hoshen 105:1 and R. Yitzchak Meir Alter, Hiddushei ha-Rim, Gittin 
11b. See also Teshuvot Divrei Hayyim, I, Even ha-Ezer, no. 87. 
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an unmixed benefi t for the husband but upon an entirely different 
consideration. 

Execution of a bill of divorce requires more than transfer of title to 
the instrument. Divorce also requires transfer of the get from the hand of 
the husband, or of his agent, to the hand or domain of the wife, or of her 
agent. That requirement is refl ected in the rule that a husband cannot 
effect a divorce by placing the get on the ground or in some other place 
and instructing his wife to take the get from where it is lying (teli gitekh 
me-al gabei karka). 

Agency transfers the halakhic capacity of the principal to the agent. 
An agent can act in place of the husband in performing the physical act 
of transferring the get to the wife; receiving the get from the hands of 
the agent is tantamount to receiving the get directly from the husband. 
If zekhiyyah is indeed self-designated agency, a third party might have 
full capacity to act on behalf of a husband and the wife would be 
deemed to receive the get from the hands of the husband. However, if 
zekhiyyah is not construed as self-designated agency but as an entirely 
novel halakhic institution, it may suffi ce for purposes of vesting, or 
even divesting, title but the act of the person performing zekhiyyah is 
not the act of an agent and hence, argue Rabbi Grodzinski and Rabbi 
Auerbach, cannot be regarded as tantamount to the act of the hus-
band. The wife does indeed acquire possession of the get but not by 
means of transfer from the husband. Accordingly, contend those au-
thorities, receiving a get by means of zekhiyyah on behalf of the hus-
band is tantamount to the wife taking possession of a get made available 
to her by placing it on the fl oor rather than as the result of delivery by 
the husband.58

3. Zekhiyyah on Behalf of a Mentally Incompetent Person

Of crucial signifi cance in determining whether a get can be executed on 
behalf of a mentally incompetent person is the issue of whether zekhi-
yyah for a shoteh is at all possible. As recorded in Shulhan Arukh, Hoshen 
Mishpat 243:16, the majority view is that zekhiyyah is operative with 

58 Acceptance of either R. Chaim Soloveitchik’s analysis of the position of those 
authorities or of the thesis that zekhiyyah, in effect, endows the benefi ciary with a 
“third hand” would obviate this objection. It is also possible that in performing an act 
of zekhiyyah the person performing the act is endowed with all the power and au-
thority of the benefi ciary of the act as if it were the latter’s own act. If so, there would 
be no problem of teli gitekh. See, for example, R. Naphtali Trop, Hiddushei ha-Granat 
(Jerusalem, 5749), Ketubot, no. 27. See also, R. Isaac ha-Levi Herzog, Heikhal 
Yizhak, Even ha-Ezer, II, no. 64, sec. 3(16), cited infra, p. 78.
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regard to a shoteh just as it is operative with regard to a minor. Support 
for that position is found in the Gemara’s discussion, Bava Mezi’a 8a,59 
positing zekhiyyah on behalf of a deaf-mute. Generally, the status of a 
deaf-mute and that of a shoteh are regarded as identical. Nevertheless, in 
ruling that zekhiyyah is operative with regard to a minor because he will 
ultimately achieve mental competence but not on behalf of the incur-
ably insane, at least one early-day authority, Rosh, Ketubot 2:14, appar-
ently disagrees. Kezot ha-Hoshen 243:6 rules in accordance with Rosh’s 
view in maintaining that zekhiyyah is effective even on behalf of a 
shoteh.60

However, as pointed out by Tosafot, Gittin 22b, s.v. ve-ha, only 
persons who are in some sense bnei keritut, i.e., subject to the laws of 
divorce, can participate in the act of divorce. Assuming that agency is 
not required for drafting a bill of divorce, a minor, if properly instructed 
by an adult, may serve as a scribe in drafting a get although he lacks 
halakhic capacity with regard to marriage and divorce. He may fulfi ll 
that function on the basis of the consideration that he will eventually 
achieve halakhic capacity with regard to divorce. The consensus of opin-
ion that maintains that zekhiyyah on behalf of a shoteh in matters of di-
vorce is not excluded on the grounds that a shoteh is not subject to the 
laws of marriage and divorce is based upon the rationale advanced by 
Tosafot, who explain that both a shoteh and a deaf-mute are bnei keritut 
because they will become subject to the laws of divorce upon becoming 
cured. R Chaim Roseman, Ohel Mosheh, Even ha-Ezer, no. 2, sec. 7, 
understands Tosafot’s position to be based on the assumption that “the 
majority of shotim are cured when medicaments are procured on their 
behalf.” Other latter-day authorities understand Tosafot as referring to a 
spontaneous cure.61 

If so, it is not at all clear that zekhiyyah is effective on behalf of trauma 
victims whose loss of mental capacity results from destruction of neural 
tissue. Physiological illness is curable by medication; destroyed neural tis-
sue is irreplaceable. Certainly, the majority of trauma victims who suffer 
actual and extensive destruction of neural tissue, as distinct from cerebral 

59 See Bi’ur ha-Gra 243:28. R. Aryeh Leib Horowitz, Teshuvot Hari ba-Shamayim, 
I, no. 25, fi nds support for that position in a statement recorded in Sotah 25a regard-
ing action taken by a Bet Din on behalf of a shoteh whose wife is suspected of adultery. 

60 Cf., however, R. Jacob of Lissa, Netivot ha-Mishpat 243:10; R. Isaac Elchanan 
Spektor, Be’er Yizhak, Orah Hayyim 1; and R. Yechezkel Cheifetz, Melekhet Heresh, II, 
sec. 56, cited by R. Chaim Chizkiyahu Medini, Sedei Hemed, Ma’arakhet Het, klal 115.

61 See Melekhet Heresh, II, sec. 72 and R. Moshe Rosen, Teshuvot Nezer ha-Kodesh, 
no. 56.
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dysfunction, will not recover. Hence, to this writer, it seems that, accord-
ing to the authorities cited, zekhiyyah is not operative with regard to the 
latter class of shotim. It is of course entirely possible that, contrary to the 
explanation of Ohel Mosheh, Tosafot do not rely upon the factual notion 
that a “majority” of shotim will be cured but are simply invoking the ra-
tional possibility of cure as explaining the status of shotim as bnei keritut. 
Even so, the same distinction should be drawn between the two classes 
of shotim. Imrei Binah draws a similar distinction between those suffer-
ing from mental illness and those suffering from extreme mental retar-
dation in stating that mental illness may be remedied but retardation is 
permanent.

Rashba, as cited by Shitah Mekubbezet, Bava Mezi’a 71b, explains 
that non-Jews do not share in the halakhic institution of zakhin le-adam. 
Rashba observes that zekhiyyah is derived from the division of the Land of 
Israel by the heads of the various tribes into individual portions and vest-
ing of title by them in each recipient. Obviously, non-Jews did not partici-
pate in the division of the Land; hence zekhiyyah was never made applicable 
to them. Apparently, then, Rashba maintains that zekhiyyah is enjoyed by 
all those who did participate in the division. If so, zekhiyyah should also 
be operative for all persons capable of inheritance, including all categories 
of shoteh.62 Nevertheless, as has been pointed out by Tosafot, in order to 
be a participant in divorce, a shoteh, in addition to being a benefi ciary of 
zekhiyyah, must also be in the category of bnei keritut.63 If so, the distinc-
tion between the two categories remains cogent insofar as divorce is 
concerned. 

4. Zekhiyyah in Divesting Property 

Examples of zekhiyyah in talmudic literature as well as in the writings of 
early-day scholars are limited to acts performed for the purpose of vesting 
title in the benefi ciary of such an act (zakhin le-adam). Even zekhiyyah in 
instances of divorce is discussed in the context of acquiring the bill of 
divorce on behalf of the wife. There is no explicit example of a discussion 
of employing the principle of zekhiyyah for the purpose of divesting title 
(zakhin me-adam) even when the result is an absolute benefi t for the di-
vested party. Although there is signifi cant controversy with regard to the 

62 See R. Ephraim Zalman Margulies, Bet Efrayim, Hoshen Mishpat, no. 8 and 
Imrei Binah, Kuntres ha-Kinyanim, no. 24.

63 See R. Meir Simchah of Dvinsk, Or Sameah, Hilkhot Geirushin 2:15. 
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matter,64 many authorities accept zekhiyyah even for divesting property.65 
From the husband’s vantage point, divorce represents loss of the rights 
and prerogatives of marriage, i.e., divestment rather than acquisition of 
any new right or privilege. The possibility of zekhiyyah for execution of a 

64 The most prominent exponent of the view that there cannot be zekhiyyah in 
divesting property is Kezot ha-Hoshen 243:8. See also idem, Avnei Milu’im 36:2. 
Cf., however, the same author’s Avnei Milu’im 37:12. Kezot ha-Hoshen argues that 
Tosafot and Rashba, Nedarim 36b, declare that zekhiyyah is not a form of agency and 
hence is limited to its biblical paradigm involving acquisition of property. Kezot ha-
Hoshen further argues that Tosafot, Nazir 12a, also reject the effi cacy of zekhiyyah in 
divesting property. Tosafot question the practice of designating an agent for separation 
of hallah before the dough has come into existence since there can be no designation 
of an agent with regard to that which does not exist. However, if zekhiyyah is opera-
tive, formal and effective designation of an agent is not necessary since the separation 
might be accomplished on the basis of zekhiyyah when the object comes into exis-
tence. Cf., however, Be’er Yizhak, Orah Hayyim, no. 1, anaf 3, who rebuts that infer-
ence by arguing that designation of an agent is tantamount to insistence upon agency 
and renunciation of the prerogative of zekhiyyah. See also Pnei Yehoshu’a, Kiddushin 
41b; R. Uziel Moshe Rothstein, Nahalat Mosheh, Kiddushin 41b and Hiddushei 
Batra, Kiddushin 44b.

65 The earliest discussion of the basic question is that of R. Israel Isserlein, Terumat 
ha-Deshen, no. 188, with regard to whether, in circumstances in which the dough 
would otherwise spoil, a maid may separate hallah in the absence of a directive on the 
part of her mistress to do so. Terumat ha-Deshen asserts that zekhiyyah is a form of 
agency and is effective in divesting title just as agency is effi cacious for that purpose. 
Terumat ha-Deshen’s permissive ruling is followed by Rema, Yoreh De’ah 328:2, and 
confi rmed by Taz, Yoreh De’ah 328:2, even in the absence of concern for the dough 
becoming spoiled. Rema’s ruling is also accepted by Magen Avraham, Orah Hayyim 
242:4. See also Magen Avraham, Orah Hayyim 436:11. That position is also 
espoused, inter alia, by R. Meir Arak, Teshuvot Imrei Yosher, II, no. 22; R. Chaim 
Halberstam, Teshuvot Divrei Hayyim, II, no. 47; Teshuvot Hatam Sofer, Even ha-Ezer, I, 
no. 11 and II, no. 43; Teshuvot Brit Avraham, Even ha-Ezer, no. 101; Teshuvot Divrei 
Malki’el, IV, no. 18; Hiddushei ha-Rim, Even ha-Ezer 121; R. Yitzchak Rabinowitz, 
Be’er Yizhak, Orah Hayyim, no. 1; R. Isaac Elchanan Spektor, Ein Yizhak, no. 51, re-
published in Teshuvot Rabbenu Yizhak Elhanan, no. 148; R. Chaim Ozer Grodzinski, 
Teshuvot Ahi’ezer, I, Even ha-Ezer, no. 28, sec. 16; R. Shlomoh ha-Kohen of Vilna 
as cited by Ahi’ezer, ibid., sec. 7; and Teshuvot Zikhron Yehonatan, Even ha-Ezer, no. 
2, sec. 57. It may also be inferred from the comments of R. Akiva Eger, Bava Mezi’a 
22a, regarding terumah, cited infra, note 97, that R. Akiva Eger also adopts this view. 

See also R. Shlomoh Yehudah Tabak, Erekh Shai, Even ha-Ezer, no. 35; R. Joseph 
Zevi ha-Levi, Amirah Ne’imah, I, no. 125; and R. Issac Leibes, Teshuvot Bet Avi, 
Even ha-Ezer, no. 157.

Teshuvot Avnei Nezer, Orah Hayyim, no. 348, adopts a similar position regarding 
selling hamez belonging to another person prior to Passover. See also R. Chaim 
Chizkiyahu Medini, Sedei Hemed, Ma’arekhet Hamez u-Mazah, sec. 40.

R. Eliezer Waldenberg, Ziz Eli’ezer, V, no. 23, suggests that zekhiyyah may be effec-
tive with regard to divestiture of hamez only because the owner receives fair value in 
return. That suggestion fails to appreciate that the issue is not one of fair exchange but 
a defi nitional question with regard to the parameters of self-designation.
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get on behalf of the husband can be entertained only if zekhiyyah is not 
limited to zakhin le-adam but includes zakhin me-adam as well. As will be 
shown in the following section, the issue of effi cacy of zakhin me-adam was 
the subject of contention in the earliest proposal for employing zekhiyyah 
on behalf of a husband.

Voicing a quite different view, Iggerot Mosheh, Even ha-Ezer, I, no. 
117, maintains that zakhin me-adam is a non-issue insofar as divorce is 
concerned. Iggerot Mosheh asserts that zekhiyyah with regard to divorce is 
not a form of zakhin me-adam, because marriage is simply a matter of 
personal status and not a property interest vested in the husband.66

5. Execution of Get on the Basis of Prior Gilui Da’at

The earliest consideration of zekhiyyah on behalf of a husband in the con-
text of divorce proceedings occurs in the 18th-century commentary on 
Rambam’s Mishneh Torah by R. Shlomoh ben Moshe of Chelm, Mirkevet 
ha-Mishneh, Hilkhot Geirushin 6:3.67 That discussion is confi ned to zekhi-
yyah in which there is an undeniable benefi t to the husband, viz., avoid-
ance of the edict of Rabbenu Gershom banning polygamy. Mental 
incompetence of a wife is grounds for a dispensation from the edict of 
Rabbenu Gershom in the form of a hetter me’ah rabbanim that serves to 
permit the husband to marry a second wife. As the practice developed in 
many locales, the husband was required to draft a get and place it in es-
crow so that, should the fi rst wife’s mental competence be restored, a get 
would be readily available to her. The rabbinical authorities of Lissa pre-
ferred not to draft a get in such circumstances because they feared that the 
get might be delivered to the wife before she regained mental competence 
and hence would be invalid. Moreover, it was argued, the husband does 
not have the option of designating an agent at the time of drafting the get 

66 Cf., also R. Joshua Weingarten, Helkat Yo’av, I, Even ha-Ezer, no. 4, and R. Abraham 
Borenstein, Avnei Nezer, Even ha-Ezer, no. 123, who make a similar point with regard 
to testifying in the presence of the wife for the purpose of nullifying the marriage or 
establishing her adultery. See also Avnei Milu’im 42:1. Nevertheless, countless texts 
imply that marriage does entail a property interest of sorts vested in the husband. The 
earliest of those is Kiddushin 2a in which the Gemara associates marriage as described 
in Deuteronomy 22:13 with Abraham’s acquisition of the fi eld of Ephron recorded 
in Genesis 23:13 on the basis of the identical verb that occurs in both verses (“kihah 
kihah”). See J. David Bleich, “Kiddushei Ta’ut: Annulment as a Solution of the Agunah 
Problem,” Tradition, vol. 33, no. 1 (Fall 1998), pp. 114-116. Ran, Nedarim 30a, 
describes the marital relationship as taking effect because the wife “makes herself res 
nullius vis-à-vis the husband and he brings her into his domain.”

67 See also R. Abraham Tiktin, Petah ha-Bayit, no. 21, anaf 6.
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with instructions to deliver the instrument upon the wife’s recovery68 
because as the Gemara, Nazir 12a,69 declares, appointment of an agent is 
a halakhic option only if the principal has capacity to act in his own stead.70

Mirkevet ha-Mishneh cites a certain Rav of Krotoszyn who professed 
a lack of concern regarding the validity of a get in such a contingency. In 
the course of his discussion, the latter authority advances the novel thesis 
that, since the husband has indicated his desire for divorce by directing 
the scribe to draft a get, there is no need for him later to appoint an agent 
for its delivery upon his wife’s recovery. Both protagonists accepted the 
premise that since a husband lacks authority to divorce a mentally incom-
petent wife he does not have the capacity to designate an agent for that 
purpose during the period of her mental incompetence even though the 
agent will not fulfi ll his task until she has regained mental competence. 
The principle that an agent cannot be given authority broader than that 

68 R. Jacob Korli, the author of Yalkut Me’em Lo’ez, a compilation of comments on 
the Bible, and the editor of Mishneh la-Melekh, appends a note to Mishneh la-Melekh’s 
commentary on Hilkhot Geirushin 3:6 in which he points out that, according to those 
who maintain that agency is not required for writing a get but that a simple directive 
on the part of the husband is suffi cient, the husband might direct the scribe to write 
the get and the husband might himself deliver the instrument to his wife upon her 
recovery. Thus, the problem posed by the unavailability of agency for an act that can-
not be performed by the principal is avoided. 

However, that expedient does not seem to be viable. Rambam, Hilkhot Geirushin 
3:6, rules that a person cannot draft a get prior to marriage for delivery subsequent 
to marriage because, in the absence of marriage, the instrument cannot be written le-
shem geirushin, i.e., for the express purpose of dissolving a marriage, since at that time of 
the drafting there is no marriage to be dissolved. It would seem that the writing of the 
get cannot be carried out while the wife is incompetent because of the same reason. 
Since the wife cannot be divorced while she is mentally incompetent, the get would be 
defective because the instrument would not be regarded as written le-shem geirushin.

69  For the parameters of that principle see Tosafot, Nazir 12a, s.v. ma’i ta’ama. 
70  Actually, as reported by the editor of Mishneh la-Melekh in a note appended 

to that commentary, Hilkhot Geirushin 3:6, that objection was raised much earlier 
by the sages of Constantinople. Later, Teshuvot Noda bi-Yehudah, Even ha-Ezer, 
Mahadura Kamma, no. 3, agreed that the procedure was unacceptable. See also R. 
Eliezer Gordon, Teshuvot Rabbi Eli’ezer, no. 21, secs. 1-2. Teshuvot Hatam Sofer, 
Even ha-Ezer, I, no. 11, asserts that in such circumstances, the husband’s gilui da’at 
makes it possible to execute a get upon recovery of the wife on the basis of zekhiyyah. 
Hatam Sofer justifi es invocation of zekhiyyah only in the presence of two factors: 1) 
antecedent gilui da’at; and 2) the husband’s remarriage making him subject to the 
onus of the herem against polygamy pronounced by Rabbenu Gershom. Gilui da’at 
alone is insuffi cient since the husband might have a change of heart. See Hazon Ish, 
Even ha-Ezer: Nashim, Hilkhot Kiddushin 49:10. Nor, absent earlier gilui da’at, is the 
onus of violation of the edict of Rabbenu Gershom suffi cient to render zekhiyyah pos-
sible since the husband might avoid the herem of Rabbenu Gershom by reestablishing 
a marital relationship with his fi rst wife.
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enjoyed by the principal at the time of his conferral of authority upon the 
agent was not in dispute. The proposed solution was for the agent to act, 
not on the basis of the authority vested in him by the husband, but sui 
generis on the basis of zekhiyyah. The basis for zekhiyyah was the husband’s 
prior attempted designation of an agent. Although the husband’s desire 
was frustrated because the designation was ineffective in establishing 
agency, the attempt nevertheless served as a gilui da’at, i.e., an announced 
indication, that the husband regarded the divorce to be for his benefi t 
and wished it to be effected. The Rav of Krotoszyn argued that under 
such circumstances gilui da’at is suffi cient to enable the divorce to be ef-
fected on the basis of zekhiyyah because the husband would certainly not 
wish to be in violation of the edict of Rabbenu Gershom by having two 
mentally competent wives.71 That controversy became the subject of 
widespread discussion in rabbinic literature over a period of centuries.

Those authorities who are willing to consider invocation of the prin-
ciple of zekhiyyah do so only because of the husband’s prior expressions of 
his desire for divorce. The Rav of Krotoszyn was prepared to sanction 
execution of a get on the basis of zekhiyyah only because the husband had 
previously signifi ed his desire to divorce his wife upon her regaining 
mental competence so that he might avoid transgression of the edict of 
Rabbenu Gershom prohibiting plural marriage. Even though the hus-
band has expressed a desire for divorce and taken measures to implement 
that desire, Mirkevet ha-Mishneh emphatically rejects the proposal for 

71 Responding to a similar argument, Teshuvot Noda bi-Yehudah, Mahadura Tin-
yana, Even ha-Ezer, no. 162, raises three objections to the notion that divorce under 
such circumstances represents a benefi t to the husband: 1) Perhaps he would pre-
fer to divorce his second wife and remain married to the fi rst. 2) Perhaps Rabbenu 
Gershom did not ban polygamy in instances in which the fi rst wife recovers, since 
each of the marriages was legitimate at the time it was celebrated. [A similar doubt 
is expressed by R. Akiva Eger, Teshuvot R. Akiva Eger, Mahudara Tinyana, no. 44. 
Cf., R. Isaac Schmelkes, Teshuvot Bet Yizhak, Even ha-Ezer, no. 2, sec. 11.] 3) Many 
authorities maintain that Rabbenu Gershom only banned entering into a polygamous 
marriage but post factum did not require that either marriage be terminated. [Rema, 
Even ha-Ezer 2:10, rules that the husband must divorce one of the two wives. See 
also additional authorities cited by Encyclopedia Talmudit, XVII, 395, note 187. For 
authorities who maintain that neither marriage need be terminated see ibid, p. 396, 
note 197. Cf., Teshuvot Noda bi-Yehudah, Mahadura Tinyana, Even ha-Ezer, no. 90. 
Noda bi-Yehudah states that the husband must divorce one of the wives but cannot 
be compelled to do so.]

R. Yitzchak Ya’akov Weisz, Teshuvot Minhat Yizhak, I, no. 48, remarks that Noda 
bi-Yehudah would have conceded that his reasoning is not applicable in the case of 
an apostate wife who has lived in an adulterous relationship and hence is forever for-
bidden to her husband. Since the adulterous wife remains forbidden to her husband, 
divorce cannot be other than a benefi t for him.
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application of zekhiyyah out of hand and does so with a rhetorical fl ourish: 
“Indeed, if we took money from a person and donated it to charity would 
it be effective by virtue of the principle of zekhiyyah? The Sages declared 
only ‘we may acquire on behalf of a person (zakhin le-adam)’ but they did 
not declare that we may acquire from a person (zakhin me-adam).’”72 
Kezot ha-Hoshen 243:8 and 382:2 similarly rejects the notion of zekhiyyah 
with regard to divorce on behalf of a husband. 73 Nevertheless, a long list 
of authorities espouse the view that zekhiyyah is valid for divesting prop-
erty no less so than for vesting property.74

6. Direct Command of the Husband as a Requirement of Le-Shemah

As will be shown later, the notion that divorce is an absolute benefi t for a 
husband who is a shoteh is certainly open to challenge. Putting that issue 
aside, there are indeed some circumstances in which a divorce does in-
deed constitute an unmitigated benefi t for the husband. Virtually all cases 
of that nature discussed in rabbinic literature involve situations in which 
the husband has indicated in some way that he is desirous of divorcing his 
wife. In two separate cases zekhiyyah on behalf of the husband was consid-
ered by different authorities in the absence of any explicit indication of 
desire on the husband’s part. In one instance the proposal was rebutted 
and subsequently retracted by its original advocate; in the other instance 
the proposal was contingent upon factors that rendered it applicable only 
in the rarest of cases.

R. Shalom Mordecai Schwadron, Teshuvot Maharsham, II, no. 146,75 
ruled similarly in the case of a get designed to be delivered by an agent but 
later found to be defective.76 The wife had been abandoned by her hus-
band for a period of years and the husband was about to travel to far-fl ung 

72 The distinction arises from an analysis of the notion of kinyan. Vesting of title 
requires a formal act of kinyan as well as an accompanying mental state. A minor can-
not acquire abandoned property because of lack of rational capacity. He can, however, 
receive title to property presented by an adult donor because the intellectually com-
petent donor supplies the requisite intent. In order to effect zekhiyyah, the intent of 
the self-designated third party is suffi cient. It is the question of whether that party’s 
intent is also suffi cient for divesting property that is the subject of dispute. See Be’er 
Yizhak, Orah Hayyim, no. 1, anaf 3. 

73 Kezot ha-Hoshen’s view seems to be identical to that of Mirkevet ha-Mishneh. Cf., 
however, Be’er Yizhak, Orah Hayyim, no. 1, anaf 3. For other authorities who adopt 
the view espoused by Kezot see supra, note 64.

74 See supra, note 65.
75 See also Teshuvot Maharsham, II, index, Even ha-Ezer, no. 201 and R. Samuel 

Engel, Teshuvot Maharash Engel, V, 38.
76 See also the parenthetical comment of R. Eliyahu Klatzkin, Milu’ei Even, no. 29.
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places, leaving her a permanent agunah. Writing and entrusting the get to 
an agent was regarded by Maharsham as establishing gilui da’at with re-
gard to the husband’s desire for a get. Maharsham’s ruling regarding the 
suffi ciency of gilui da’at for execution of a get in instances in which the 
get represents a clear benefi t for the husband was disputed by R. Shimon 
Grunwald, Teshuvot Maharshag, III, no. 85. 

Maharam of Lublin, cited by R. Samuel Engel, Teshuvot Maharash 
Engel, VII, no. 187, similarly permitted delivery of a get on the basis of 
zekhiyyah in the case of a husband who had appointed an agent for that 
purpose but the agent died before the husband was able to transmit the 
get to him.

R. David Menachem Babad, Teshuvot Havazelet ha-Sharon, Maha-
dura Tinyana, no. 72, addressed the case of a get lost in transit. The get 
in question had been entrusted to an agent for delivery to the wife. Since 
obtaining new authorization from the husband was not feasible, Havazelet 
ha-Sharon permitted the drafting and delivery of a second get on the basis 
of zekhiyyah. In the circumstances of that case, Havazelet ha-Sharon re-
garded the earlier designation of an agent as a gilui da’at that the get was 
a benefi t for the husband.77 

In more recent times, another celebrated case involved a number of 
gittin dispatched from behind the Iron Curtain for delivery to women 
residing in Haifa. The husbands had designated an individual nominated 
by the Bet Din of Haifa to serve as their agent for delivery of the divorce. 
The designated agent was not personally known to the husbands. Unfor-
tunately, the designee died suddenly and was unable to deliver the gittin. 
The issue was whether the gittin might be delivered either on the pre-
sumption that the husbands, who had named the agent only at the 

77 A somewhat similar problem arose in the early days of the State of Israel but 
because of differing facts was resolved on other grounds. A woman living in Tel Aviv 
sought a divorce from her husband who had remained in the U.S.S.R. Rabbi Shlomoh 
Schleifer, the Chief Rabbi of Moscow, executed the requisite authorizations, forwarded 
them to the Bet Din of Tel Aviv and confi rmed in writing that he had done so. The 
wife also received a letter to that effect from her husband. The documents sent by 
Rabbi Schleifer were not received and, lamentably, all further efforts to establish con-
tact with Rabbi Schleifer and the husband were of no avail.

The issue was not zekhiyyah but whether the husband’s letter and/or the written 
testimony of Rabbi Schleifer constituted suffi cient evidence to proceed on the basis 
of the husband’s own designation of an agent. Rabbi Herzog, Heikhal Yizhak, Even 
ha-Ezer, II, no. 64, found grounds to sanction execution of a get. In that responsum, 
Rabbi Herzog went out of his way to declare that he “does not dream of relying upon 
zekhiyyah” as proposed by Rabbi Klaztkin. Accordingly, that case does not serve as a 
precedent for reliance upon either zekhiyyah itself or on zekhiyyah on the basis of gilui 
da’at. Cf., his responsa, ibid., nos. 51-56, dated somewhat later.
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directive of the Haifa Bet Din, might be deemed willing to allow any 
other designee of the Bet Din to serve as their agent or, alternatively, 
given the totality of circumstances, whether some other individual might 
voluntarily act on their behalf on the basis of zekhiyyah. In that case as 
well, appointment of an agent — although agency was terminated by the 
death of the agent — was understood by some authorities as a gilui da’at 
that the husband regarded the divorce as a benefi t and hence others might 
invoke the principle of zekhiyyah in acting on his behalf. 78 Responsa deal-
ing with that matter are published in R. Isaac ha-Levi Herzog, Heikhal 
Yizhak, Even ha-Ezer, II, nos. 51-56. Rabbi Herzog sanctioned execu-
tion of the bills of divorce on the basis of the husband’s announced desire 
to divorce his wife as evidenced by his designation of an agent.79 R. Joseph 
Shalom Eliashiv, Kovez Teshuvot, I, no. 177,80 concurred in that opinion 
but only on condition that it be confi rmed on a case by case basis that 
divorce actually constitutes an absolute benefi t for the husband.81 

78 Cf., however, Be’er Yizhak, Orah Hayyim, no. 1, anaf 3, who maintains that 
zekhiyyah is not effective in the case of a husband who appoints an agent and has 
thereby manifested a desire for divorce on the basis of agency rather than on the basis 
of zekhiyyah. See also Ziz Eli’ezer, V, no. 23. 

Teshuvot Zekan Aharon, I, no. 95, discusses a situation in which the husband ap-
pointed an agent in the city in which his wife resided for the purpose of executing 
a get. A problem arose because two individuals having the identical names resided 
in that city. The issue was whether designation of an agent suffi ces as gilui da’at 
enabling even a non-designated person to act on behalf of the husband on the basis 
of zekhiyyah. Zekan Aharon avers that, in general, designation of a particular person 
as an agent indicates insistence that only the named individual serve in that capac-
ity but that such is not the case in situations in which the husband is not personally 
acquainted with the designated agent. In the case brought to his attention, Teshuvot 
Zekan Aharon concludes that zekhiyyah would suffi ce for delivery of the get but not 
for its drafting, which requires the directive of the husband himself.

79 See also R. Zevi Pesach Frank, Teshuvot Har Zevi, Even ha-Ezer, no. 173, sec. 
2 and R. Yitzchak Ya’akov Weisz, Teshuvot Minhat Yizhak, I, nos. 48-49. A major 
factor in those opinions as well as in the opinion of Rabbi Eliashiv is the fact that the 
husbands had no reason to prefer any particular individual as their agent. The agent 
was nominated by the Bet Din but not personally known to any of the husbands. Ac-
cordingly, it was contended, the husbands’ designation of agency extended as well to 
any person chosen by the Bet Din. Hence the get might be executed on the basis of 
agency rather than zekhiyyah. That point was fi rst formulated by R. Shlomoh Kluger, 
Teshuvot Ha-Elef Lekha Shlomoh, Even ha-Ezer, no. 143. 

80 Rabbi Eliashiv’s responsum was fi rst published in Rabbi Herzog’s Heikhal 
Yizhak, Even ha-Ezer, II, no. 55. 

81 R. Shlomoh Zalman Auerbach, whose responsum is included in Heikhal Yizhak, 
Even ha-Ezer, II, no. 53, and subsequently published in Rabbi Auerbach’s Teshuvot 
Minhat Shlomoh, I, no. 79, objects to Rabbi Herzog’s ruling for a number of reasons. 
The most fundamental of those reasons is that gilui da’at is insuffi cient because the 
husband may have had a change of heart and no longer desire to divorce his wife.
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A similar case that arose in the same period involved a get in which a 
person residing in a distant locale in Russia directed a rabbi in Moscow to 
execute a get on his behalf but the rabbi died before directing a sub-agent 
to perform that act. R. Shlomoh David Kahana, who served as the head 
of the Warsaw Bet Din prior to World War II, similarly permitted execu-
tion of a get on behalf of a husband on the basis of zekhiyyah.82 

Rabbi Eliyahu Klatzkin, who served as Chief Rabbi of Lublin in the 
early years of the twentieth century and subsequently emigrated to Erez 
Yisra’el, also ruled permissively in a number of instances of gilui da’at. In 
his Dvar Halakhah, Milu’im, no. 93, Rabbi Klatzkin reports an instance 
in which a soldier was drafted at the beginning of World War I and was 
subsequently never heard from. Before going to war he appointed a scribe 
and witnesses to act as his agents in executing a get on behalf of his wife. 
In the interim the agent died. Rabbi Klatzkin permitted the Bet Din to 
designate another individual to act on behalf of the husband.83 In the 
same work, no. 122, Rabbi Klatzkin published a letter by R. Meir Arak 
concurring in that ruling.

In each of those cases there was gilui da’at, i.e., prior indication of 
the husband’s actual intention to divorce his wife. As a result, it was ar-
gued that, even if agency failed for some technical reason, others might 
employ the principle of zekhiyyah in giving effect to the husband’s an-
nounced desire.

However, acceptance of gilui da’at as ongoing authorization for ze-
khiyyah on behalf of the husband is fraught with diffi culty. As has been 

82 Rabbi Kahana’s opinion is published in Karnot Zaddik, ed. R. Mordecai 
Menasheh Laufer (Kfar Chabad, 5764), pp. 253-255. 

Disagreeing with Rabbi Kahana, R. Moshe Feinstein, Iggerot Mosheh, Even ha-Ezer, 
I, no. 118, refused to sanction employment of zekhiyyah on behalf of the husband 
for whom he did not regard the divorce as an unmitigated benefi t; however, rather 
surprisingly, he did permit delivery of the get on the basis of zekhiyyah on behalf of the 
original agent. Iggerot Mosheh contended that it would be a singular benefi t for the 
original agent if someone were to act on his behalf since the divorce had no negative 
consequences for the original agent whose authority to act, had he been alive, would 
not have been subject to challenge. The zekhiyyah was for the original agent rather 
than for the husband — and this despite the fact that the agent was not alive at the 
time that zekhiyyah was performed on his behalf! Iggerot Mosheh similarly refused to 
sanction a get on the basis of a husband’s gilui da’at of his desire to divorce his wife as 
evidenced by his designation of an agent because of the possibility that, since divorce 
is not an unmitigated benefi t, the husband might no longer desire a get. In that case as 
well, the agent had died and Iggerot Mosheh proposed that, on the basis of zekhiyyah, 
a sub-agent be appointed on behalf of the original agent. That responsum published 
in Iggerot Mosheh, Even ha-Ezer, I, no. 117, immediately precedes Rabbi Feinstein’s 
reply to Rabbi Kahana.

83 Rabbi Klatzkin further amplifi es that position in his Devarim Ahadim, no. 44.
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noted, a divorce is not an unmitigated benefi t for a wife entitled to the 
benefi ts fl owing from the marital relationship. The Palestinian Talmud, 
Gittin 6:1, declares that even a wife’s explicit declaration that she wel-
comes a divorce does not give rise to grounds for zekhiyyah. The reason is 
quite simple. Today’s wishes may not be the same as those of tomorrow. 
The wife may well undergo a change of heart with the result that what she 
earlier desired as benefi cial to her she no longer regards as a benefi t. Evi-
dence of an earlier mental state cannot establish her state of mind at the 
time that zekhiyyah is undertaken on her behalf. 

But if that is the case, how can one rely on agency either on behalf of 
the wife or on behalf of the husband? In usual circumstances divorce is 
not an unmitigated benefi t for either party. Acquiescence in divorce re-
fl ects a calculated determination to surrender the advantages of marriage 
in order to avoid real or perceived disadvantages. The weight assigned to 
those myriad advantages and disadvantages is subjective and always sub-
ject to change. Designation of an agent demonstrates only that, on bal-
ance, upon assessment of the relevant considerations, there was a resultant 
desire for divorce at the time of designation; designation of an agent can-
not establish that the principal did not later assess the situation differently 
and consequently change his or her mind. 

Rebuttal of that objection is quite simple. A formally designated 
agent acquires authority to act on behalf of his or her principal unless and 
until agency is revoked. Accordingly, in the absence of evidence of formal 
revocation, agency remains in effect; any qualms that the principal may 
harbor are present only in pectore84 and are of no legal consequence.85

However, gilui da’at, or mere expression of welcome and desire, 
does not generate agency. Advocates of execution of a get on the basis of 
gilui da’at assert only that a husband’s overt acts in seeking a get are suf-
fi cient to establish that he regards divorce as constituting a benefi t to him. 
Upon establishing that divorce is perceived by the husband as a zekhut or 
benefi t, others may act on his behalf as constructive or self-designated 
agents on the basis of zekhiyyah. But just as the Palestinian Talmud 

84 See Teshuvot Hatam Sofer, Even ha-Ezer, II, no. 43, s.v. ibra; and Heikhal 
Yizhak, Even ha-Ezer, II, no. 54, sec. 2. Cf., infra, note 101.

85 However, R. Aaron Zelig, Teshuvot Ziyyoni, no. 9, asserts that zekhiyyah is of 
no effect in situations in which the husband appoints an agent for execution of the 
get but the appointment was found to be ineffective. Teshuvot Ziyyoni reasons that as 
a matter of law, although the original appointment of an agent is effective until it is 
known to have been revoked, upon failure of agency zekhiyyah must operate de noveau; 
if so, zekhiyyah can no longer be invoked since we have no affi rmative knowledge of 
the husband’s present desire that a get be executed on his behalf. 
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declares that such a declaration on the part of the wife does not establish 
that such desire endures and is still present at the time of the execution of 
the get, should not a similar indication on the part of the husband be 
subject to the same infi rmity? That is indeed the contention of the many 
authorities who would not sanction execution of a get in the circum-
stances described.86

Those who do sanction invocation of the principle of zekhiyyah when, 
contextually, there has been the requisite degree of gilui da’at on the part 
of the husband presumably assume that desire concretized by designation 
of an agent, even if the agent subsequently dies, or by drafting a get, even 
if the get proves to be technically invalid, represents a fi rmer and more 
lasting degree of determination than a mere expression of desire. The 
Palestinian Talmud recognizes that mere expression of desire may refl ect 
a transient state of mind whereas a concrete act serves to indicate that the 
desire, and hence determination of benefi t, is deeply rooted and may be 
presumed to endure. Alternatively, it may be the case that the Palestinian 
Talmud regards a woman’s desire for divorce as less enduring than that of 
a male because of the principle tav le-meitav tan du, a factor that is lim-
ited to women.

7. Zekhiyyah in the Absence of Gilui Da’at

Rabbi Klatzkin goes beyond the position espoused in his earlier-cited re-
sponsa and invokes the principle of zekhiyyah even in the absence of prior 
gilui da’at. In the briefest of references, invocation of zekhiyyah even in the 
absence of prior gilui da’at appears to be attributed by Rabbi Klatzkin to 
R. Israel Hopstein, popularly known as the Maggid of Koznitz (Kozienice), 
the author of Bet Yisra’el. As presented to the Maggid of Koznitz and 
recorded in his Agunat Yisra’el,87 the incident took place as follows: A 
young man abandoned his wife in Stashuv a year after their marriage and 
his whereabouts were unknown. Some eight years later, a company of 
Prussian soldiers were stationed in Stashuv for a period of time. One of 

86 See R. Joseph Shalom Eliashiv, Kovez Teshuvot, I, no. 177, sec. 4. 
87 This monograph includes the responsum of the Maggid of Koznitz as well as re-

sponsa authored by a number of foremost authorities of the day, including R. Pinchas 
ha-Levi Horowitz of Frankfurt, author of Hafl a’ah, and R. Ephraim Zalman Margolies 
of Brod, author of Bet Efrayim. Also included are further comments by the Maggid 
of Koznitz addressed to Rabbi Horowitz. Appended to the work is an anonymous 
critique entitled Divrei Rivot as well as a rebuttal by the Maggid of Koznitz. The work 
was included in an addendum to the Maggid of Koznitz’s Bet Yisra’el published in 
Warsaw, 5640 and has been republished with the Maggid of Koznitz’s Maggid Meis-
harim under the title Maggid Meisharim: Agunat Yisra’el (n.p., n.d.). 
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those soldiers was quartered in the wife’s house and learned the details of 
her story. Some time later, that soldier wrote two separate letters inform-
ing her that her husband was to be found among the Prussian recruits in 
Warsaw. Yet later, he sent a third letter informing her that her husband 
had deserted the Prussian army and enlisted with the Greeks. Later, some 
twelve years after his original disappearance, that Greek company passed 
through Stashuv. Despite the husband’s attempts to conceal his identity, 
he was recognized by one of the townspeople and the husband’s superiors 
were informed of his marital situation. At some point during those years 
the husband had become an apostate. Although the details are unclear, 
sometime later the husband’s commanding offi cer wrote a letter inform-
ing members of the community that the husband wished them to arrange 
a divorce for his wife. Subsequently, the offi cer wrote a second letter at-
testing to the husband’s desire to divorce his wife. The husband himself 
countersigned that letter and appended a short statement confi rming the 
salient facts. In that case as well, those documents were accepted as in-
dicative of the husband’s actual state of mind.88

Rabbi Klatzkin, in his Milu’ei Even, no. 29, addresses a situation 
involving a groom who absconded immediately after the wedding cer-
emony. The groom had previously exhibited abnormal and bizarre 
forms of behavior of which, in all likelihood, the bride had no previous 
inkling. Presuming her marriage to have been invalid on grounds of the 
groom’s mental incapacity, the wife entered into a second marriage. 
Since the wife had ample justifi cation not to resume a marital relation-
ship with her fi rst husband, and indeed, if the second marriage was 
adulterously consummated, she would have been forbidden to do so, 
and since the fi rst husband was halakhically obligated to terminate the 
marriage, ipso facto, marriage was no longer a benefi t to her. Rabbi 
Klatzkin invoked the Maggid of Koznitz in determining that the wife 
was le-geirushin omedet and that, accordingly, the scribe and witnesses 
may execute a get on behalf of the husband by virtue of zekhiyyah. The 
concept of the phrase “le-geirushin omedet” connotes that the woman is 

88 The members of the Stashuv community in correspondence with the offi cer re-
sponded to the latter’s second letter with instructions to contact the local rabbi with 
regard to preparation of a get and enclosed a letter to the local Jewish community 
requesting their assistance. They also appealed to the community directly. In reply, 
they received a third letter from the offi cer informing them that the husband had been 
wounded in battle and had died of his wounds within hours. One of the issues in that 
case was the credibility of the offi cer’s testimony with regard to establishing the death 
of the husband and thereby rendering a get superfl uous although, since the husband 
died without issue, halizah would be required. 
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“destined” for divorce. In usual circumstances, a bill of divorce must be 
specifi cally intended for purposes of divorce – le-shem geirushin. In the 
hypothetical situation of a woman who is “destined” for divorce le-shem 
geirushin is imputed even in the absence of specifi c intent. The concept 
le-geirushin omedet refl ects the notion that if dissolution of the marriage 
is halakhically mandated all acts associated with divorce are construc-
tively “intended” for purposes of divorce even in the absence of such an 
actual state of mind. 

The opinion of the Maggid of Koznitz is neither authority nor 
precedent for Rabbi Klatzkin’s ruling. The Maggid of Koznitz argued 
only that prior indication or gilui da’at of a desire for divorce on the 
part of the husband is suffi cient.89 He does not at all address a case in 
which the husband has not in any way revealed his intention or desire. 
Nor is there overt misrepresentation in Rabbi Klatzkin’s citation of 
the Maggid of Koznitz. Rabbi Klatzkin simply refers to the Maggid 
of Koznitz and proceeds to expand application of the principle of 
zekhiyyah. 

Rabbi Klatzkin also cites the Maggid of Koznitz in a second respon-
sum in which Rabbi Klatzkin invoked the principle of zekhiyyah despite 
the absence of prior gilui da’at. In his Devarim Ahadim, no. 44, Rabbi 
Klatzkin addresses the situation of a happily married husband conscripted 
into the army in World War I and sometime later sent to the battlefront. 
Although the wife had received periodic letters from her husband during 
the initial period of his military service, communications from him termi-
nated abruptly. There was no reaction from him to news of the birth of 
his fi rst child, nor was he in touch with any other members of his family. 
The immediately prior responsum, Devarim Ahadim, no. 43, contains a 
letter to Rabbi Klatzkin from R. Simchah Zelig Rieger, the dayyan of 
Brisk, in which the latter informed Rabbi Klatzkin that he found the at-
tendant circumstantial evidence suffi cient to warrant the conclusion that 
the husband was no longer alive. Rabbi Rieger sought Rabbi Klatzkin’s 
assistance in convening a Bet Din to declare the wife to be free to remarry 
as a widow. In his reply, Rabbi Klatzkin suggests that, in light of the cir-
cumstances, the husband can derive no further benefi t from the marital 
bonds and therefore “perhaps the Bet Din has the prerogative of telling 
the scribe and the witnesses to write and sign [a get]… because in such 
circumstances the husband is obligated to divorce her.” Rabbi Klatzkin 
then notes the countervailing consideration that, in the absence of a di-
rective from the husband, the scribe and witnesses cannot write and sign 

89 See R. Israel Zev Mintzberg, She’erit Yisra’el, I, no. 5, sec. 3.



TRADITION

74

le-shemah in the instrument of divorce. In rebutting that concern, Rabbi 
Klatzkin writes:

Nevertheless, a situation in which stama le-geirushin omedet is different 
because in such circumstances the scribe and witnesses determine in their 
minds to write and sign [the get] le-shemah, as is made clear in the work 
Bet Yisra’el of the gaon and zaddik, the Maggid of Koznitz, of sainted 
memory, that such is effi cacious when there is an umdena [viz.] that this 
is to the benefi t of the husband.

Again, in context, the reader may well assume that the Maggid of Koznitz 
is cited as having ruled that grounds for zekhiyyah can be objectively de-
termined and hence his ruling serves as a precedent for Rabbi Klatzkin’s 
suggestion. However, in point of fact, the Maggid of Koznitz sanctioned 
that approach only in a situation in which there was a prior gilui da’at on 
the part of the husband indicating that he desired a divorce.

It is entirely likely that later writers did not have access to the Maggid 
of Koznitz’ Agunat Yisra’el and, since Rabbi Klaztkin does not report the 
circumstances of the situation addressed by the Maggid of Koznitz, they 
assumed that the circumstances were similar to those in the situation de-
scribed by Rabbi Klaztkin. In actuality, however, the Maggid of Koznitz 
was simply one of numerous authorities who maintained that gilui da’at 
of the husband, as distinct from a direct charge to the scribe and wit-
nesses, is suffi cient to enable the scribe and witnesses to perform their 
functions le-shemah.

Iggerot Mosheh, Even ha-Ezer, I, no. 118, forcefully disagrees with the 
position cited in the name of the Maggid of Koznitz apparently even in 
instances of prior gilui da’at. He categorizes consideration of a get to be 
a benefi t for the husband as a “davar tamuah — a preposterous matter.”

R. Yechiel Ya’akov Weinberg, Seridei Esh, III, no. 25, also entertained 
the possibility of zekhiyyah even in the absence of prior gilui da’at. Seridei 
Esh was consulted by Rabbi Herzog with regard to four Yemenite agunot. 
Their husbands had converted to Islam but refused to divorce their wives. 
The women made their way to Israel and sought relief from their tragic 
plight. Seridei Esh considered invoking of the principle of zekhiyyah in exe-
cuting divorces on their behalf but rejected that possibility. He rejected the 
possibility for a number of reasons: 1) there can be no zekhiyyah unless it is 
certain that the husband is God-fearing and would not allow his wife to 
remain an agunah; 2) the divorce must be an unmitigated benefi t as, for 
example, in a situation in which the couple are geographically separated 
and travel is impossible or the wife is mentally incapacitated and the 
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husband had already taken a second wife90; and 3) the opinion of the many 
authorities that there can be no valid get without the husband’s participa-
tion because of the requirement of le-shemah.91 

In developing his own position, Rabbi Klatzkin acknowledges that 
Tosafot, Zevahim 2a, declare that no woman, even a wife who has com-
mitted adultery and hence is forbidden to her husband, is stama 
le-geirushin omedet, i.e., is ipso facto “destined” for divorce because the 
husband has the option of preserving the marriage while refraining from 
marital relations. 

A get must be written le-shemah, i.e., at the explicit behest of the hus-
band for the purpose of divorcing his wife. A sacrifi cial animal must simi-
larly be offered with the intention that it be sacrifi ced on behalf of the 
owner and as a specifi c type of sacrifi ce. That intention, however, need 
not be expressly formulated; such intentions are implicit by virtue of the 
fact that the animal is “destined” for such sacrifi ce. The difference be-
tween a get and a sacrifi cial offering, assert Tosafot, is that a sacrifi cial ani-
mal, once consecrated, is “destined” to be sacrifi ced on behalf of its owner 
for a specifi c sacrifi cial purpose and hence no explicit intent is required. 
However, assert Tosafot, no woman must necessarily be divorced by her 
husband; therefore a get can be deemed to be drafted for purposes of di-
vorce only if the husband expressly announces that intention.

Citing his earlier announced view published in his Even ha-Roshah, 
no. 47, Rabbi Klatzkin advances the novel view that Tosafot sanction re-
fusal to divorce an adulterous wife only if the husband knows with cer-
tainty that the wife has committed adultery because he would disdain her 
and not condone her adultery. However, if there is no proof of her adul-
tery, there is reason to fear that the husband may accept her subsequent 
protestation of innocence and resume marital intercourse. Under such 
circumstances, asserts Rabbi Klatzkin, Tosafot would agree that the hus-
band must be forced to divorce his wife and hence she is le-geirushin 
omedet. Hence, in the circumstances presented to him, since proof of 
consummation of the second marriage was lacking, Rabbi Klatzkin main-
tained that the husband would be compelled to divorce his wife and 
therefore invocation of the principle of zekhiyyah was justifi ed.

Rabbi Klatzkin also observes that Tosafot remark that, even if an adul-
terous wife is regarded as stama le-geirushin omedet, a get drafted other 

90 Seridei Esh, III, 25, chap. 2, sec. 6. Seridei Esh’s discussion of zekhiyyah in execu-
tion of a get on behalf of the husband in such circumstances is also included in Seridei 
Esh: Gittin, no. 9, sec. 6.

91 Ibid., chap. 3, fi nal paragraph.



TRADITION

76

than at the behest of the husband is lacking in le-shemah because, even if 
the husband must divorce his wife, there is no reason that any particular 
get must be utilized for that purpose; the husband may choose to discard 
any get that he has drafted and replace it with another. Consequently, un-
less specifi cally authorized by the husband, no particular get can be re-
garded as drafted le-shemah even though dissolution of the marriage is 
halakhically mandated. To that objection Rabbi Klaztkin responds that if 
the husband is under obligation to divorce his wife he is also duty bound 
to do so without delay in order to preclude forbidden intercourse; hence 
any get drafted on her behalf is written le-shemah since she is immediately 
le-geirushin omedet on the basis of that instrument.92

Nevertheless, R. Israel Zev Mintzberg, a scholar of unquestioned 
probity, reported that Rabbi Klatzkin rejected his earlier rulings and 

92 See also, Seridei Esh, vol. 3, no. 25, chap. 2, sec. 2 and Seridei Esh, Gittin, no. 9, 
sec. 7, who formulates a similar notion. That, however, seems to refl ect an incorrect 
understanding of Tosafot. In making that comment, Tosafot are stating that, argu-
endo, even if a husband is compelled to divorce an adulterous wife he need not do so 
with the get that has been drafted but may utilize an alternate instrument and hence 
any particular get cannot be regarded as drafted le-shemah.

The basis for Rabbi Klatzkin’s distinction between a wife who is known to have 
committed adultery and a wife whose adultery is a matter of doubt is unclear. Tosafot 
in this comment assume that one is obligated to divorce an adulterous wife — but not 
necessarily with the fi rst get drafted, i.e., not immediately, even though the concern 
mandating the get is forbidden intercourse. Why, then, can, according to Rabbi Klatzkin, 
delay not also be sanctioned in instances in which divorce is mandated because of 
doubtful adultery? Rabbi Klatzkin presumably reasons that an immediate get is re-
quired in the latter case because there is greater fear that the wife’s protestations of 
innocence will be accepted if the divorce is not immediately executed. Alternatively, 
Tosafot, in tentatively positing an obligation to execute a divorce in cases of adultery, 
may opine that the obligation does not stem from fear of transgression since an adul-
terous wife would be disdained by her husband but because of kofi n al middat Sedom, 
i.e., a person has no right to withhold an advantage to another when no benefi t to 
himself lies in failure to do so. If Tosafot is understood in that manner, there cannot be 
a distinction between a wife forbidden to her husband because of certainty and a wife 
forbidden to her husband because of doubt. Cf., R. Akiva Eger, Drush ve-Hiddush 
R. Akiva Eger (New York, 5709), I, Ketavim, p. 182; R. Moshe Sofer, Hiddushei 
Hatam Sofer, Nedarim, hosafot, s.v. ba-rishonah; R. Pinchas ha-Levi Horowitz, Netivot 
la-Shevet, Even ha-Ezer, no. 91; Hazon Ish, Nashim: Even ha-Ezer 109:2. However, 
Teshuvot Noda bi-Yehudah, Mahadara Kamma, Even ha-Ezer, no. 12, understands 
Tosafot as denying that a woman has such a claim. See also Noda bi-Yehudah, Ma-
hadura Tinyana, Even ha-Ezer, no. 42, s.v. ela be-mumar; Teshuvot R. Akiva Eger, 
no. 130, s.v. be-ofan; and Teshuvot R. Akiva Eger he-Hadashot, no. 82. For a fuller 
discussion of this matter see J. David Bleich, “Jewish Divorce: Judicial Misconcep-
tions and Possible Means of Civil Enforcement,” Connecticut Law Review, vol. 16, 
no. 2 (Winter, 1984), p. 270, note 219.
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requested that his retraction be publicized in order to forestall future reli-
ance upon a position that he considered to be in error.93

Later, Rabbi Herzog, Heikhal Yizhak, Even ha-Ezer, II, no. 64, sec. 
4(18), dismissed in the harshest of terms a suggestion to rely upon the 
principle of zekhiyyah as proposed by Rabbi Klatzkin:

…not, Heaven forfend, to decide to execute a get on behalf of the hus-
band in accordance with the words of the Rabbi of Lublin [Rabbi Klatzkin], 
of blessed memory, in known circumstances. Heaven forfend, Heaven 
forfend! It should not be considered!

….it is also extremely diffi cult to imagine a situation in which divorce is abso-
lutely bereft of a shadow of disadvantage, because perhaps the husband in the 
condition in which he fi nds himself that is disadvantaged because of his cir-
cumstance wishes to cause pain to his wife so that she would suffer together 
with him or something similar…. I do not dream of zikuy of a get in the man-
ner suggested by the ga’on, the rabbi of Lublin, of blessed memory.

The highly novel view of Rabbi Klaztkin is not apropos to the case of 
the get of Zefat. Even if it is granted that, under the circumstances, the 
husband might be compelled to divorce his wife, marital relations, even if 
physically possible, would certainly not be forbidden. Hence, the wife 
cannot be deemed le-geirushin omedet by means of any particular get. In 
order to apply Rabbi Klatzkin’s ruling in the case of the get of Zefat, it 
would have to be further argued that, even if the wife is not le-geirushin 
omedet, the scribe and witnesses performing the act of zekhiyyah may 
themselves generate le-shemah.94 

8. Direct Command of the Husband as a Requirement of le-Shemah

In employing the principle of zekhiyyah in cases of gilui da’at, the primary 
concern of the Maggid of Koznitz was that the Gemara, Gittin 72a, 

93 The veracity of that retraction was endorsed by R. Isaac ha-Levi Herzog, Tes-
huvot Heikhal Yizhak, Even ha-Ezer, II, no. 64, sec. 2(5). Rabbi Herzog, in a letter 
addressed to Rabbi Weinberg and published in the latter’s Seridei Esh, III, no. 25, 
reported that R. Shlomoh David Kahana informed him that in one instance a get was 
executed on the basis of zekhiyyah. No details concerning the circumstances of that 
case are forthcoming nor is there a record of arguments and precedents that were 
relied upon. Rabbi Herzog himself recounts that a Bet Din in Italy was prepared 
to utilize zekhiyyah in a case in which the husband adamantly refused to cooperate. 
Rabbi Herzog telegraphed the Bet Din that any future children of the wife would be 
mamzerim and, as a result the matter was dropped.

94 See also, Heikhal Yizhak, Even ha-Ezer, II, no. 64, sec. 3(16), cited infra, 
p. 78.
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prescribes that the scribe and the witnesses must personally hear the hus-
band’s oral declaration addressed to them directing them to execute a get 
on his behalf. Obviously, that condition cannot be satisfi ed when a get is 
executed on the basis of zekhiyyah. 

The requirement for direct oral communication by the husband to 
the scribe is not based on rules governing appointment of an agent but 
upon the requirement of le-shemah, i.e., that the instrument be expressly 
written and signed for the purpose of effecting a divorce by a specifi c 
husband on behalf of a specifi c wife. The Gemara posits direct verbal des-
ignation of the scribe and the witnesses as a condition of le-shemah.95 The 
concern voiced by the Maggid of Koznitz and later by Rabbi Mintzberg 
is that a get drafted on the basis of zekhiyyah without a direct command of 
the husband is ineffective because it is lacking in le-shemah. 

Rabbi Klatzkin asserts that such direct verbal communication is un-
necessary in instances in which divorce is mandated. His argument is that, 
in such circumstances, stama le-shemah omedet, i.e., since divorce is hal-
akhically ordained, the requisite actions are automatically imbued or 
“programmed” with that teleological purpose. In such circumstances, the 
instrument is constructively determined to be intended for divorce even 
in the absence of conscious intent, and hence no further action need be 
taken to effect le-shemah.96 That position is vigorously rebutted by R. Israel 
Zev Mintzberg, Teshuvot She’erit Yisra’el, Even ha-Ezer, no. 5, sec. 3, who 
reports that Rabbi Klatzkin himself requested publication of that rebuttal 
and of his own retraction so that no one would erroneously rely upon his 
published permissive view.

R. Isaac ha-Levi Herzog, Heikhal Yizhak, Even ha-Ezer, II, no. 64, 
sec. 3(16) dismisses concern with regard to the absence of le-shemah be-
cause of the lack of a directive on the part of the husband in situations 
involving zekhiyyah. He argues that, if zekhiyyah is tantamount to self-
designation as an agent of the husband, it should also function to 

95 Rashba, Gittin 23a, remarks that, absent an explicit verbal directive, “Even if the 
scribe intends [to write] on behalf of this woman,” le-shemah is lacking because the 
wife is not “omedet le-hitgaresh,” i.e., not “destined for divorce.” Similar comments 
are made by Ran, Gittin 23a; Tosafot ha-Rosh, Gittin 20a; and Me’iri, Gittin 22b. See 
R. Jacob of Lissa, Torat Gittin, Gittin 24a and R. Jacob David Wilovsky, Teshuvot Bet 
Ridvaz, no. 2. See also Iggerot Mosheh, Even ha-Ezer, I, no. 119 and infra, notes 101, 
103 and 104. 

96 Bet Ridvaz, loc. cit., points out that the wife may be “destined” for divorce but not 
necessarily by means of any particular bill of divorce. If so, even if divorce is mandated, 
the scribe, according to Ramban, must hear his instructions from the mouth of the hus-
band for the particular instrument he is about to draft to be deemed written le-shemah. 
Cf., Rabbi Klatzkin’s discussion of this point, supra, note 92 and accompanying text.
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empower the self-designated agent to act in the stead of the husband in 
generating the le-shemah necessary to validate the get. 

Support for that assumption would appear to be forthcoming on the 
basis of the consideration by the Gemara, Yevamot 118b, of divorce by 
means of zekhiyyah on behalf of the wife in the case of a woman facing the 
specter of levirate marriage. Zekhiyyah for the wife, if halakhically recog-
nized, would make it possible for a third party to accept a get on her be-
half without being formally designated by the wife to act as her agent. 
The notion that avoidance of levirate marriage is universally regarded to 
be a benefi t is dismissed by the Gemara on the grounds that the prospec-
tive widow may well be fond of her brother-in-law and welcome the pros-
pect of becoming his wife.97 

97 R. Chanoch Henach Agus, Marheshet, II, no. 10, sec. 2, understands Ramban, 
Gittin 66a, as stating that zekhiyyah cannot be effective on behalf of the husband be-
cause of the requirement of le-shemah. The Mishnah, Gittin 66a, declares that a get 
may be drafted on the basis of the husband’s declaration that anyone who hears his 
voice shall write a get on behalf of his wife. Ramban, in his commentary, ad locum, 
explains that such a get is properly executed because the declaration “anyone who 
hears my voice” constitutes designation of any and all persons hearing the declaration 
as agents. However, rules Ramban, a declaration in the form of “anyone who wishes 
may write a get on behalf of my wife” is insuffi cient because it represents only a gilui 
da’at rather than actual designation of an agent. See also, Tosafot, ad locum, s.v. kol 
ha-shome’a. Marheshet understands Ramban to mean that agency fails despite the hus-
band’s express desire for divorce because of the absence of le-shemah. Marheshet ex-
plains that, in ruling in that manner, Ramban is following the thesis cited in Ramban’s 
own name by Ran, Gittin 72a, to the effect that an agent must be directly instructed 
to draft a get by the husband because of the requirement of le-shemah. If that analysis 
is correct, Ramban certainly maintains, contra Heikhal Yizhak, that zekhiyyah cannot 
be effective on behalf of the husband because of the requirement for le-shemah. 

However, it seems to this writer that, even according to Marheshet, Ramban might 
agree that there is no problem of le-shemah in an instance in which, by virtue of the 
objective circumstances, the get represents an absolute benefi t. In such circumstances, 
le-shemah might be inherent and need not be explicitly expressed. It may be the case 
that it is only when divorce is a benefi t solely because it is subjectively desired by the 
husband that Marheshet posits a defect because of the absence of le-shemah.

Ramban is understood much differently by R. Akiva Eger, Bava Mezi’a 22a. Ram-
ban carefully distinguishes between a get and terumah. Unlike Ramban’s comment 
concerning the rule applicable with regard to a get, the Gemara, Nedarim 36b, indi-
cates that the declaration “whoever wishes to separate terumah on my behalf may do 
so” is suffi cient to convey authority to perform that act. Marheshet understands the 
distinction to lie in the consideration that gilui da’at is suffi cient to establish agency 
but does not suffi ce to satisfy the requirement of le-shemah with regard to a get. R. 
Akiva Eger understands the distinction in a completely different vein. Separation of 
terumah is essentially a benefi t for the proprietor because it renders the balance of his 
produce permissible to him. Nevertheless, others cannot act on his behalf on the basis 
of zekhiyyah because he may desire to perform the mizvah personally. His announce-
ment serves as a gilui da’at that he does not wish to reserve personal performance of 
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Contemplation by the Gemara of zekhiyyah on behalf of a wife serves 
to establish that, were the divorce an absolute benefi t for the wife, the 
self-designated agent would have the power to act in the absence of des-
ignation or instruction on the part of the wife. In effect, the person exer-
cising zekhiyyah on behalf of the wife would supplant the wife as the 
“party in interest” with regard to the divorce. Zekhiyyah on the part of the 
husband, if halakhically recognized, would similarly render the person 
acting in that capacity as “the party in interest” in place of the husband. 
If so, as Rabbi Herzog argues, the person performing the act of zekhiyyah 
on behalf of the husband would also have capacity to generate the le-
shemah necessary to validate the get.

That argument, however, is not compelling. The Gemara certainly 
establishes that zekhiyyah, when appropriate, constitutes constructive 
conferral of authority for purposes of performing a required act. It does 
not, however, establish that le-shemah can similarly be established con-
structively. Le-shemah, for whatever reason,98 may require an actual per-
sonal verbal communication on the part of the husband. That certainly 
appears to be the case according to the many authorities who rule that 
written instructions from the husband to the scribe are insuffi cient for 
satisfying the requirement of le-shemah.99 When the husband’s directive is 
committed to writing there is certainly no question regarding his intent. 
If a written directive is not suffi cient, it must be because the power to 
generate le-shemah is vested in the husband who can transmit it to an-
other only phenomenologically by means of mouth to ear communica-
tion. If so, le-shemah cannot be established constructively simply on the 
basis of recognition that the get is benefi cial to the husband. From the 
fact that le-shemah is constructively inherent in the husband’s own act 
with regard to a wife whom he is halakhically compelled to divorce it does 
not at all follow that the same is the case with regard to the act of a person 
acting on behalf of the husband. Even a person designated by the 

the mizvah to himself and that, accordingly, he does desire others to act on his behalf; 
therefore zekhiyyah is effective. However, divorce, contends R. Akiva Eger, is inher-
ently a disadvantage and therefore, although agency remains in effect unless reversed, 
gilui da’at is insuffi cient because of the possibility that the husband may have under-
gone a change of heart. See supra, note 84 and accompanying text. If so, zekhiyyah 
might well be effective in circumstances in which a divorce constitutes an absolute 
benefi t for the husband. The Bet Din of Zefat chose to accept R. Akiva Eger’s analysis 
of Ramban over that of Marheshet. 

98 See supra, note 95. See also Iggerot Mosheh, Even ha-Ezer, I, no. 119 and infra, 
notes 101, 103, and 104.

99 See Hazon Ish, Even ha-Ezer: Nashim, Hilkhot Gittin, no. 85 and early-day 
sources cited by Hazon Ish.
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husband to serve as his agent must not only be authorized to perform the 
requisite acts but must be empowered by the husband to perform them 
le-shemah.

Moreover, the wife whom the husband is halakhically bound to di-
vorce is destined for divorce because the divorce is mandated; hence, 
preparatory acts are impliedly performed specifi cally for that purpose. 
However, the fact that a divorce is merely benefi cial to the husband does 
not serve to impose upon him a mandate or duty to divorce his wife; 
nothing compels a person to perform an act simply because it redounds 
to his benefi t.100 Hence, it does not follow that le-shemah can be imputed 
simply because it constitutes a benefi t for the husband. The argument, 
then, would have to be based upon the contention that the get is not only 
benefi cial to the husband but that he is obligated to divorce his wife.

The issue is rooted in understanding a statement of the Gemara, 
Gittin 72a:

If the scribe writes [the get] le-shemah and the witnesses sign le-shemah, 
even if they write, sign and deliver [the get] to [the husband] and he gives 
it to [his wife], the get is invalid unless they hear his voice declaring to the 
scribe, “Write,” and to the witnesses, “Sign.” 

Ramban, as cited by Ran in his commentary ad locum, explains that a get 
must not only be drafted by the husband but must be drafted by the hus-
band le-shemah: “Therefore the scribe and the witnesses [do not stand] in 
the stead of the husband unless they hear from his mouth.” Ran, ad 
locum, emphasizes that even if the husband expressly appoints the scribe 
and witnesses to act as his agents other than in “outside of their pres-
ence,” the get is ineffective because it lacks le-shemah.

It is clear that agency in drafting a get is effective and that the agent 
is empowered to act le-shemah. Why, then, if there is proper evidence of 
such designation, must the scribe and the witnesses hear of their appoint-
ment directly from the mouth of the husband in order to be able to draft 
the get le-shemah? 101

100 However, in a novel ruling, R. Shalom Mordecai Schwadron, Teshuvot Maharsham, 
II, no. 146, asserts that a woman abandoned for a period of ten years is “omedet 
le-hitgaresh.” See also R. David Sperber, Afarkasta de-Anya, III, Even ha-Ezer, no. 273. 
However, R. Shimon Grunwald, Teshuvot Maharshag, III, no. 85, sharply contests that 
ruling. Rabbi Klatzkin, Milu’ei Even, no. 29, suggests that abandonment for a period 
of fi ve years suffi ces to render the wife le-geirushin omedet.

101 Dvar Eliyahu, no. 79, advances the novel thesis that the scribe and witnesses 
must hear the husband’s directive from him personally because of a concern that be-
tween the time of their designation and the actual drafting of the get he may have had 
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Iggerot Mosheh, Even ha-Ezer, I, no. 119, assumes that le-shemah 
must be absolute, i.e., a person cannot perform an act le-shemah con-
tingently; hence, the scribe must be absolutely confident of his au-
thority to perform the act. Knowledge of conferral of such authority 
based upon testimony of witnesses is less than absolute. Testimony of 
competent witnesses, even when they have been subject to rigorous 
cross-examination, must be accepted by a Bet Din, not because absolute 
epistemological certainty is accorded their testimony, but because in 
establishing rules of evidence, the Torah has granted witnesses credibil-
ity and commanded acceptance of their testimony.102 However, an ob-
server to the proceedings realizes that witnesses are not infallible and 
that the testimony may be errant. The scribe and witnesses who learn of 
their appointment only through witnesses cannot be certain of the ve-
racity of such reports and, since they are less than fully certain of their 
authority, they cannot act le-shemah.103 Numerous latter-day authorities 
explain that the scribe and witnesses “samkhi da’ateihu” to perform 
their functions le-shemah only if they receive their instruction directly 
from the husband. The connotation and defi nition of the term “samkhi 
da’ateihu” is that the scribe and witnesses reach a serious mental deter-
mination to perform those acts le-shemah only if ordered to do so by the 
husband in person.

If that analysis of Ramban’s position is correct, Rabbi Herzog’s argu-
ment is quite cogent. Were the agent fully aware of his capacity to act, he 
would not require instructions directly audible to him. A person acting 
on the basis of zekhiyyah acquires authority to do so by operation of law 

a change of heart. For reasons that he does not explain, Dvar Eliyahu asserts that sub-
sequent mental nullifi cation is ineffective only if the directive is made in the presence 
of the scribe and witnesses. Contra Dvar Eliyahu, the general assumption of rabbinic 
scholars is that an explicit verbal declaration cannot be nullifi ed in pectore. Cf., supra, 
note 84 and accompanying text.

102 See Rambam, Hilkhot Yesodei ha-Torah 8:2.
103 On the basis of this analysis, Iggerot Mosheh reaches a novel conclusion. The 

scribe and witnesses may act on the basis of an oral declaration that they have not 
personally heard provided that the husband memorializes their appointment in his 
own handwriting. When that writing is presented to, and recognized by the wit-
nesses, they are in a position to proceed on the basis of personal knowledge, which is 
certain, rather than on the strength of testimony of witnesses, which is always subject 
to doubt. Although he does not formulate an explanation of why the scribe must hear 
the husband’s instruction, R. Pinchas ha-Levi Horowitz, Agunat Yisra’el, p. 10, also 
offers the opinion, albeit tentatively, that if the husband designates the agent orally, 
but the scribe, e.g., because he is hard of hearing, becomes aware of his designation 
only because the husband conveys that information in writing, the get is void. Cf., the 
position of Hazon Ish, cited infra, note 107.
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and is thereby empowered to act le-shemah as well and hence does so with 
absolute confi dence.104

That thesis, however, is subject to challenge because it does not fully 
explain the position of the many authorities who maintain that the above-
cited declaration of the Gemara excludes designation of the scribe and 
witnesses solely by means of written instructions even if the instructions 
are conveyed in the husband’s own handwriting. 105 Ostensibly, that posi-
tion refl ects the notion that le-shemah is a personal prerogative enjoyed 
only by the husband and can be transmitted only orally.106 Indeed, Ramban 
prefaces his comments by stating, “For a get is different; because since 
we require le-shemah and we require also ‘he shall write,’ i.e., that 
the husband write….” Rambam’s repetition of the phrase “and he shall 
write, i.e., that the husband write” appears to be redundant in that it is 
simply a reiteration of the requirement of le-shemah. If, however, the 
phrase is understood as expressing the notion that le-shemah is a power 
vested exclusively in the husband, the purpose of that additional clause is 
to explain that the power to endow a get with le-shemah can be delegated 
only personally by transmission “from mouth to ear.”107 If that analysis is 
correct, the authority of a person acting on the basis of zekhiyyah is quite 
similar to that of an agent designated by the husband. However, the 

104 Rabbi Herzog himself, Heikhal Yizhak, Even ha-Ezer, II, no. 64, sec. 2(10), 
suggests that the consideration is psychological. The requirement of le-shemah man-
dates that the scribe act at the sole behest of the husband. A person, asserts Rabbi 
Herzog, does not subordinate his own will and desires to those of another unless “the 
principal turns to him directly without an intermediary.” 

105 See supra, note 99. 
106 See R. Elchanan Wasserman, Kovez He’arot, no. 76, secs. 10-11; R. Menachem 

Shach, Avi Ezri, Hilkhot Ishut 3:18 and Hilkhot Geirushin 12:8. See also R. Zevi 
Ya’akov Oppenheim, Zevi Ge’on Ya’akov, no. 20; R. Yechiel Ya’akov Weinberg, Seri-
dei Esh, Gittin, no. 9, secs. 2-3; and idem, Seridei Esh, III, no. 25, sec. 2. Torat Gittin, 
Gittin 24a, notes that only the husband can generate the le-shemah of a get and does 
so by commanding the scribe and proceeds to advance the novel thesis that, once 
the scribe is commanded by the husband, the wife becomes le-geirushin omedet and, 
accordingly, insofar as biblical law is concerned, the scribe need not have explicit in-
tention to write the instrument le-shemah. A similar thesis is advanced by Seridei Esh. 
However, Torat Gittin concedes that the get is rabbinically invalid unless the scribe 
writes the get specifi cally le-shem geirushin. 

107 See Hazon Ish, Even ha-Ezer: Nashim, Hilkhot Gittin, no. 85, who notes that 
the Mishnah, Gittin 77b, rules that “body language,” e.g., nodding the head, is tan-
tamount to speech. Hazon Ish asserts that the husband’s instructions, written in the 
presence of the scribe, are a similarly acceptable form of “body language.” Earlier, 
R. Pinchas ha-Levi Horowitz rejected that position in expressing the opinion that a 
handwritten instruction is valid only if accompanied also by an oral declaration. He 
states explicitly that writing is not a form of “body language.” See supra, note 103.
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agent, in addition to acquiring capacity to act as the agent of the husband, 
must also be able to act le-shemah. That capacity is not coincidental with 
agency but must be transmitted orally. A person acting on the basis of 
zekhiyyah, since there is no personal oral transmission of the capacity of 
le-shemah, can serve as an agent but cannot imbue his act with le-shemah, 
with the result that zekhiyyah on the part of the husband could not be 
effective.

Somewhat later in their decision, the Bet Din of Zefat offers an en-
tirely different reason justifying the position that in the case of the men-
tally incompetent husband the scribe and witnesses can effect le-shemah in 
the absence of an oral directive. Apart from their earlier contention that 
an instrument drafted on behalf of any woman whose husband would 
fi nd a divorce to be an absolute benefi t to himself is deemed to be written 
le-shem geirushin, i.e., for the purpose of divorce, the Bet Din asserts that 
le-shemah must be imputed to all such instruments in instances in which 
duress may legitimately be applied in order to compel the husband to 
divorce his wife. The Bet Din then declares that “in general, in circum-
stance of a doubtfully married woman (safek eshet ish), the husband is 
forced to divorce his wife to dispel the doubt.” Since the Bet Din had 
already found that in a situation in which the husband suffers a trauma 
resulting in mental incompetence, retroactive nullifi cation of the mar-
riage is a matter of halakhic doubt, it then follows from that argument 
that any get drafted in such circumstances is drafted le-shemah even with-
out a specifi c command by the husband or explicit intent of the scribe.

Exception must be taken to that line of reasoning because, if correct, 
it should follow that the requirement that the scribe receive oral direc-
tions from the husband would be suspended in all divorces designed to 
sever the bonds of a marriage of doubtful validity. The Zefat Bet Din is 
not prepared to accept that conclusion. Instead it argues (apparently con-
tra the earlier-cited explanation of Marheshet) that despite a halakhic duty 
to divorce his wife, the husband might refuse to fulfi ll that obligation. 
Since that contingency exists, concludes the Bet Din, it cannot be stated 
that the wife “is destined for divorce.” Nevertheless, claims the Bet Din, 
since a totally insentient and non-communicative husband cannot dis-
claim any action performed in his stead, his wife is “destined for divorce.” 
That argument rests upon a fallacy: a woman is destined for divorce 
only if the husband lacks the power to withhold a divorce. Whenever the 
power exists, whether or not the husband seeks to exercise that power, 
the wife is not le-geirushin omedet. In the case under discussion, the 
Bet Din assumes that the husband has such power; he merely cannot 



J. David Bleich

85

communicate his desire either to exercise or not to exercise that power. If 
so, the husband’s physical inability to communicate a desire to exercise 
that power could not render his wife le-geirushin omedet. Indeed, accord-
ing to the Bet Din’s basic premise, it is the mere power to fl out the hal-
akhic obligation to divorce his wife that renders her not le-geirushin 
omedet. 

Apart from its inherent lack of cogency, the argument seems incon-
gruous. A husband in a “doubtful” marriage has two acceptable options: 
1) to divorce his wife absolutely; or 2) to initiate a second marital cere-
mony and thereby render the marriage absolute. Hence, a wife who fi nds 
herself in a questionably valid marriage is hardly “destined for divorce.” 
Presumably, the Bet Din means to argue that, since the mentally incom-
petent husband has no capacity to contract a new marriage, the only avail-
able option is divorce and hence it is divorce for which the wife is destined. 
But if, as the Bet Din itself argues, the husband may refuse to honor his 
obligation to divorce his wife, how can we constructively determine that 
this husband would not refuse to divorce his “doubtfully” wedded wife 
and demand instead that she enter into a second absolutely valid mar-
riage? It is the same lack of mental capacity to contract an unquestionably 
valid marriage that prevents him from exercising his option of refusing to 
divorce his wife. 

9. Lack of Attesting Witnesses

There is one further impediment to execution of a get on behalf of a sho-
teh. A minor may be divorced either by her father’s acceptance of a get or 
by the husband placing the get in her domain. However, unlike a woman 
who has attained the age of halakhic capacity, a minor cannot designate 
an agent to accept a get on her behalf. Agency is not recognized despite 
the fact that she becomes divorced upon the husband placing the get in 
her courtyard which acts as her agent. Rambam, Hilkhot Geirushin 6:9, 
explains that designation of an agent for the purpose of divorce must be 
carried out in the presence of witnesses and “one cannot testify to the act 
of a minor since he [the minor] does not have complete mental capacity.” 
The minor’s courtyard can serve as her agent because no designation is 
required. It stands to reason that the same should be the case with regard 
to a woman who is a shotah, viz., that a woman who is a shotah cannot 
designate an agent to accept delivery of a get on her behalf. If so, zekhi-
yyah in executing a get on behalf of a husband who is a shoteh should 
also fail by reason of the fact that delivery of a get requires the pres-
ence of attesting witnesses and one cannot attest to the act of a mental 
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incompetent. Since it is the shoteh who is divorcing his wife, how can the 
witnesses attest to that act? 

Teshuvot Noda bi-Yehudah, Mahadura Tinyana, Even ha-Ezer, 
no. 154, expresses consternation with regard to explaining the basis of 
Rambam’s ruling. He further points to the rule that the hand of a minor 
orphan may be given in marriage by her mother and brothers by virtue of 
rabbinic decree with her acquiescence, and that the relationship retroac-
tively ripens into a biblically valid marriage when the bride reaches the age 
of halakhic capacity. The problem posed by Noda bi-Yehudah is: how can 
the marriage acquire biblical validity since marriage requires the presence 
of attesting witness but “one cannot testify to the act of a minor.” Con-
sequently, Noda bi-Yehudah infers that it is indeed possible to testify to 
the act of a minor provided that the act represents an unqualifi ed benefi t 
for the minor. Since the minor given in marriage by her mother and 
brothers retains the option of repudiating the marriage at any time until 
she reaches the age of halakhic capacity, such a marriage cannot be other 
than a benefi t to her. Similarly, assuming that a get is an unmitigated ben-
efi t to a husband in a permanent vegetative state, witnesses are in a posi-
tion to validate delivery of the get. 

However, Rambam’s view is open to interpretation other than that of 
Noda bi-Yehudah. R. Chaim Soloveitchik, Hiddushei ha-Grah al ha-
Rambam, Hilkhot Geirushin 6:9 and Hilkhot Yibbum 4:16, offers an inci-
sive analysis in explaining Rambam’s ruling. He asserts that attesting 
witnesses can fulfi ll their function only if they can also be called upon at 
some future time to testify to what they have attested. Indeed, the reason 
attesting witnesses are required, he asserts, is in order that witnesses be 
available at least potentially.

Witnesses cannot testify in cases involving a minor; hence, accord-
ing to R. Chaim, they cannot be witnesses to the acts of a minor. But 
that is true only with regard to acts for which a minor must have hal-
akhic capacity. Thus, witnesses cannot attest to the minor’s designation 
of an agent. However, that consideration is not cogent in situations in 
which witnesses do not attest to the act of a minor but merely to a fac-
tual event having an impact upon a minor. Examples of such testimony 
include the divorce of a wife who is a minor whose divorce is effected by 
delivery of a get to her father without involvement of the minor in any 
way, levirate marriage of a minor (according to the authorities who 
maintain that levirate marriage must be witnessed) in which the woman’s 
role is entirely passive, or testimony regarding the rape of a minor 
who, if she is the wife of a kohen, thereafter becomes forbidden to her 
husband. 
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The same thesis is advanced by R. Meir Simchah of Dvinsk, Or Sameah, 
Hilkhot Yibbum 1:17, who notes that testimony can be delivered only in 
the presence of the person whose interests are prejudiced by the testi-
mony. He further observes that testimony with regard to a minor who 
lacks mental capacity necessary for proper understanding of the proceed-
ings is tantamount to testifying outside of his presence. However, testi-
mony regarding the divorce of a minor or her levirate marriage is not 
testimony with regard to the act of the minor whose participation is en-
tirely passive; rather, it is testimony with regard to an objective event in 
which the minor is merely an object rather than an actor. 

Arguably, according to R. Chaim and Or Sameah, that is also the case 
with regard to all acts of zekhiyyah on behalf of a minor or mental incom-
petent. The impact of zekhiyyah on behalf of a shoteh is upon the shoteh but 
the act is performed by a person having halakhic capacity. If so, zekhiyyah 
with regard to divorce on behalf of the husband who is a shoteh would not 
be ineffective because of lack of attesting witnesses.

10. Zekhiyyah in Principle on Behalf of a Husband

As noted earlier, Iggerot Mosheh, Even ha-Ezer, I, no. 118, categorized the 
notion that divorce could under any circumstances be regarded as an ab-
solute benefi t for a husband as preposterous (davar tamuah). Iggerot 
Mosheh seems to express an entirely pragmatic view with regard to mar-
riage in recognizing that there is always some benefi t attendant upon the 
marital state. Indeed, each of the sources upon which the Bet Din of Zefat 
relies in affi rming that there are instances in which divorce is an unquali-
fi ed benefi t for the husband states only that, in theory, divorce might 
constitute an unmitigated benefi t but immediately qualifi es that state-
ment with the observation that, because of one factor or another, in real-
ity that is not the case. 

The Bet Din of Zefat itself takes note of authorities who maintain that 
zekhiyyah on behalf of the husband is entirely excluded on doctrinal 
grounds. R. Chaim Soloveitchik of Brisk, as reported by R. Baruch Ber 
Leibowitz, Birkat Shmu’el, Kiddushin, no. 10, and now published in 
Hiddushei Ha-Grah al ha-Shas (Jerusalem, 5729), p. 157, asserts that 
zekhiyyah on behalf of a groom could never be effective with regard to 
marriage even were marriage to be an absolute benefi t. R. Chaim con-
tends that, although zekhiyyah suffi ces for vesting of title, the verse “If a 
man take a woman” (Deuteronomy 24:1) establishes an additional re-
quirement for an act of “taking” (kihah) that can be satisfi ed only by an 
act of the groom himself or of his agent but not by a third party. That is 
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also the view of Tosafot Ri ha-Zaken, Kiddushin 48b, and R. Joshua 
Weingarten, Teshuvot Helkat Yo’av, II, nos. 66-68. The Bet Din of Zefat 
assumes that the same is the case with regard to divorce and hence, ac-
cording to those authorities, zekhiyyah on behalf of a husband does not 
come into consideration.108 However, they correctly point out that this 
view is contradicted by Rashba, Kiddushin 7a, s.v. helekh; Ritva, Kiddushin 
45b, s.v. up-Karkhinan; Rosh, Kiddushin 2:7; and Me’iri, Kiddushin 
41a, who recognize the possibility of zekhiyyah for purposes of marriage 
provided that the marriage represents an absolute benefi t to the groom or 
that he has announced his desire to enter into the marriage.109 

11. Zekhiyyah on Behalf of a Mentally Incompetent Husband

The crucial issue confronting the Bet Din of Zefat was whether the 
expedient of zekhiyyah is available not only in the case of a mentally 

108 The Bet Din cites R. Yitzchak Rabinowitz, Zekher Yizhak, I, no. 23; R. Menachem 
Shach, Avi Ezri, Hilkhot Ishut 4:1 and Hilkhot Geirushin 2:20; and R. Joseph Ber 
Soloveitchik as quoted by R. Hershel Schachter, Nefesh ha-Rav, no. 30, who indicate 
that an affi rmation of intent and will stronger than that required in cases of ordi-
nary conveyances is required in order to effect a get. The requirement, as recorded 
by Rambam, Hilkhot Geirushin 2:20, that in cases of lawful duress the husband an-
nounce, “Rozeh ani! – I wish it!” is cited as evidence of a requirement for an unusually 
high affi rmation of desire and will. That requirement, it is argued, renders zekhiyyah 
impossible. 

Even if that assessment of the mental determination required for execution of a 
get is correct and the conclusion deduced from the requirement of “Rozeh ani” is 
regarded as cogent, it does not seem to this writer to be the case that zekhiyyah is 
thereby necessarily excluded. Since the person performing the act of zekhiyyah stands 
in the stead of the benefi ciary that person’s “Rozeh ani” should be tantamount to the 
“Rozeh ani” of the benefi ciary. 

Moreover, the argument based upon “Rozeh ani” is less than persuasive. “Rozeh 
ani” is necessary only in cases of duress and only because, as Rambam himself explains, 
a husband subjected to physical coercion cannot really be said to acquiesce willingly. 
Rambam explains that the husband’s deeply-rooted will is to abide by the directive of 
the Bet Din. If he is recalcitrant it is only because his sensual nature interferes because 
of its predilection for some type of pleasure or benefi t. Once that base desire is neu-
tralized by countervailing pain, the individual’s true will becomes manifest. “Rozeh 
ani” is necessary only to countermand an earlier refusal of compliance with the direc-
tive of the Bet Din. There is no need for an affi rmative pronouncement in the form of 
“Rozeh ani,” even with regard to divorce, when there is no duress. Moreover, in the 
case of a gift conveyed under duress, the gift fails because of duress and, because there 
is no halakhic obligation to convey the gift, the accompanying declaration of “Rozeh 
ani” cannot be regarded as refl ecting a deeply-seated desire to obey. A coerced sale is 
valid only because the seller receives value in return. That benefi t causes him to strike 
a bargain and to acquiesce, albeit reluctantly, in the conveyance. 

109 See also Rashi, Kiddushin 45b, s.v. ve-dilma; R. Isaac Colon, Teshuvot Maharik, 
no. 30; Shulhan Arukh, Even ha-Ezer 35:4; Ozar ha-Poskim, XI, 43:1, sec. 6. 
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incompetent wife but in the case of a mentally incompetent husband as 
well. It is far from clear that divorce, even for a husband who is a shoteh, 
is an unmitigated benefi t. The Bet Din of Zefat takes the position that a 
divorce may be executed on behalf of a shoteh provided that the divorce is 
an absolute and unmitigated benefi t for him. Hazon Ish, Even ha-Ezer, 
Hilkhot Kiddushin 49:10, adopts that view in principle but maintains 
that, in point of fact, divorce is never an unmitigated benefi t for a shoteh.

Discussing the claim that divorce represents a benefi t to a shoteh, Hazon 
Ish explains that “Quite to the contrary, it is disadvantageous to him that he 
immediately becomes forbidden to be secluded with [his wife] since he 
needs her ministrations. It is also to his honor that she observe the rituals 
of mourning [upon his death] and perhaps his brother will come and enter 
into levirate marriage and also calling [the divorce] to mind causes him 
grief.” Hazon Ish’s list of potential benefi ts to the shoteh is certainly not 
intended to be exhaustive. Thus, for example, it is hardly a secret that a 
patient confi ned to a custodial institution is likely to receive more attentive 
care if a solicitous spouse is available to prod caregivers. 

Nevertheless, there are situations in which some authorities have vali-
dated zekhiyyah on behalf of the husband. Teshuvot Hatam Sofer, Even 
ha-Ezer, I, no. 11 and Even ha-Ezer, II, no. 43 and R. Joseph Shalom 
Eliashiv, Kovez Teshuvot, I, no. 177, regard obviation of the decree of 
Rabbenu Gershom forbidding plural marriage as a benefi t justifying em-
ployment of zekhiyyah in instances in which the husband has unintention-
ally violated that edict by entering into a second marriage. Rabbi Eliashiv, 
ibid., sec. 1 (3), believes this to be the case even with regard to a person 
generally unconcerned with observance of mizvot who would not feel 
constrained from entering into a new marriage because of the decree of 
Rabbenu Gershom. The “spiritual” benefi t of avoiding transgression ex-
ists, asserts Rabbi Eliashiv, even for a person who would violate the edict 
of Rabbenu Gershom with equanimity. 

Of greater relevance to the question of the validity of the Get of Zefat 
is an earlier responsum of R. Joseph Zevi Halevi, Teshuvot Amirah 
Ne’imah, no. 125. Amirah Ne’imah addresses a situation in which an 
agent for execution of a divorce appointed a sub-agent for that purpose. 
Unfortunately, the sub-agent died and the original agent could not be 
located to designate a new sub-agent. Amirah Ne’imah rules that a sub-
agent should be appointed to act on behalf of the original agent. Amirah 
Ne’imah’s rationale is that preventing the wife from becoming an agunah 
is a “great mizvah” and thus appointing a sub-agent to act in his stead 
would be a great benefi t for the husband comparable in nature to “ac-
quiring a fortune on his behalf.”
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Execution of a get in the case considered by Amirah Ne’imah, as 
well as in the situation presented in the Get of Zefat, represents no tan-
gible benefi t for the husband. His sole benefi t is “spiritual” in that he 
would be performing a meritorious act in releasing his wife from the 
shackles of igun.

That reward for fulfi llment of mizvot, although spiritual in nature, 
might be regarded as a benefi t for which zekhiyyah is recognized is evi-
denced by the declaration of the Gemara, Ketubot 11a, regarding conver-
sion of a minor to Judaism. Although the minor lacks capacity to enter 
into conversion in his or her own right, the Gemara states that the Bet 
Din is empowered to perform conversion on the child’s behalf because 
conversion is regarded as a benefi t for the minor110 in that the convert 
becomes sheltered “under the wings of the Shekhinah” and receives re-
ward for obligatory performance of mizvot. 

Those sources are cited by the Zefat Bet Din in concluding that re-
leasing his wife from marital bonds would constitute a great spiritual ben-
efi t for the incompetent husband and therefore justifi es application of the 
principle of zekhiyyah.

There is little question that obviation of transgression represents a 
benefi t to the person from whom the onus of transgression is removed. 
Removal of the potential for adultery on the part of the wife is certainly a 
benefi t to her but there is no source indicating that obviating a promiscu-
ous wife’s ongoing adultery is a “benefi t” to her husband. The benefi t of 
divorce insofar as a shoteh is concerned, then, must be in the positive sense 
that the husband fulfi lls a mizvah in facilitating his wife’s ability to live a 
normal life by establishing a new marital relationship with another man. 
Granted that any person who actively assists a woman in achieving that 
goal has performed a great mizvah, it is far less clear that “benefi t” ac-
crues to an individual on whose behalf a mizvah is performed without his 
knowledge and intention. Moreover, it is questionable that a shoteh, who 
is exempt from all commandments, can qualify for reward even for his 
own act in fulfi lling a mizvah.111 

110 A minor, unlike an adult, is not habituated to pleasures that are sinful in nature 
and, which, as a proselyte, he would be called upon to renounce. Accordingly, for a 
person of mature years, the benefi ts of conversion are equivocal; the prospective con-
vert may well prefer the pleasures permitted to a non-Jew over the spiritual benefi ts 
available to a proselyte. A minor who is not accustomed to such pleasures experiences 
no similar sense of loss.

111 The question of reward for a minor who performs a mizvah is discussed by 
Iggerot Mosheh, Yoreh De’ah, I, nos. 3 and 6 and Yoreh De’ah, II, no. 8. There is far 
less reason to assume that a shoteh is eligible for such reward.
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Reward for an act of which a person is unaware is even more ques-
tionable. A person who performs an act without conscious awareness of 
the act is termed a “mitasek.” An act performed inadvertently does not 
serve to discharge an obligation with regard to fulfi llment of a mizvah. 
Thus, for example, a person who consumes a food product consisting of 
unleavened bread on the night of Passover but does so on the assumption 
that the foodstuff contains only legumes does not thereby fulfi ll the miz-
vah of eating mazah. There is certainly no heavenly reward for an act of 
that nature and hence no spiritual benefi t. Similarly, Rambam, Hilkhot 
Hamez u-Mazah 6:3, rules that a person who eats mazah while temporar-
ily insane has not discharged his obligation. Since a shoteh cannot compre-
hend the nature of his act it is perforce an act in the nature of mitasek. 

The validity of a conversion of a minor, justifi ed by the Gemara, 
Ketubot 11a, as predicated upon an act of zekhiyyah performed by the Bet 
Din on behalf of the minor, does not contradict this principle. The con-
vert is brought under the “wings of the Shekhinah” and endowed with the 
privileged status of a member of the community of Israel. With that status 
comes the eligibility to receive reward for fulfi lling mizvot as a person 
commanded to do so.112 In converting a minor, the Bet Din is not per-
forming a mizvah on behalf of the minor for which the minor is rewarded. 
The Bet Din is effecting a change in status. It is that change in spiritual 
status that constitutes the benefi t. 

Nor is the principle contradicted by the ruling recorded in Shulhan 
Arukh, Orah Hayyim 621:6, to the effect that the deceased receive heav-
enly reward for contributions to charity made on their behalf. First and 
foremost, such heavenly reward is not in return for performance of an act 
of fulfi llment of the mizvah of zedakah but of an entirely different nature. 
A person who engages in an unconscious or thoughtless act is termed a 
“mitasek” and one who performs an act in such a manner has not fulfi lled 
a mizvah. Nevertheless, the effect of a charitable act is rewarded even if 
the act itself is not at all intended and even if the act is only remotely as-
sociated with the charitable effect. Thus, a person who loses a coin and 
the coin is subsequently found by an impoverished individual is rewarded 
for the unknown and unintended result brought about by his act rather 
than for the act itself.113 The deceased are the recipients of compensation 
for the effect of charity contributed on their behalf rather than of reward 

112 The Gemara, Kiddushin 31a, Bava Kamma 38a, Bava Kamma 87a, and 
Avodah Zarah 3a, declares, “The person who is commanded and performs is greater 
than the person who is not commanded and performs.”

113 See R. Elchanan Wasserman, “Dugma le-Haggadot al Derekh ha-Peshat,” Kovez 
He’arot, addenda, no. 3, sec. 6. See also Teshuvot Hatam Sofer, Orah Hayyim, no. 2, 
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for a mizvah performed by the living.114 It is the compensation that is 
subject to assignment rather than the act or the mizvah. Whether it is only 
compensation for charitable gifts that is subject to assignment115 or 
whether compensation for other mizvot can also be assigned is not rele-
vant.116 That question would become germane only if the members of the 
Bet Din also sought to transfer to the husband their own spiritual reward 
for their efforts in releasing the wife from her marital bonds. Suffi ce it to 
say that there is no clear evidence supporting the assertion that a person 
who is a non-sentient instrument in making it possible for an agunah to 
remarry receives spiritual compensation for his passive involvement.

As noted earlier, Hazon Ish, Even ha-Ezer 49:10, observes that di-
vorce is not an unmitigated benefi t for a husband who is a shoteh but, on 
the contrary, is detrimental to his interests because: 1) husband and wife 
may no longer be secluded together but such seclusion is required by the 
shoteh so that his wife can provide for his needs; 2) observance of mourn-
ing rituals by a wife upon demise of her husband is an honor for the de-
ceased; 3) the husband may wish his wife to become subject to levirate 
marriage should he die without issue; and 4) future recollection and re-
fl ection by the husband upon his divorce will reawaken concern and psy-
chological anguish. 

who categorizes charitable donations on behalf of a shoteh as tantamount to purchas-
ing “life-saving drugs” in order to effect a cure on his behalf.

114 A paschal sacrifi ce may be brought on behalf of a shoteh who then, upon regain-
ing capacity, may partake of the meat of the sacrifi ce because it is the animal that is 
acquired on his behalf rather than the act of sacrifi ce that is performed on his behalf. 
See R. Chaim Soloveitchik, Hiddushei R. Hayyim ha-Levi al ha-Rambam, Hilkhot 
Korban Pesah 5:7. Similarly, a fi rst-born son who is mentally incompetent may be 
redeemed by the Bet Din and is relieved of any further obligation with regard to that 
mizvah; but the mizvah is that of the Bet Din, not of the child. See R. Joseph Saul 
Nathanson, Teshuvot Sho’el u-Meshiv, Mahadura Telita’a, I, no. 30.

115 Merit for Torah study can also be assigned, but only before such study is com-
menced. See R. Chaim ibn Attar, Or ha-Hayyim, Exodus 30:13; Bet Yosef, Yoreh 
De’ah 246; Rema, Yoreh De’ah 246:1; R. Pinchas ha-Levi Horowitz, Hafl a’ah, Pitha 
Ze’ira, sc. 43; Imrei Binah, Hoshen Mishpat, no. 13; R. Chaim Joseph David Azulai 
(Hida), Rosh David, Parashat Mishpatim, s.v., nimshah and s.v. u-me’ata; and Ez 
Yosef, commentary on Ein Ya’akov, Sotah 21a.

116 For discussion of assignment of reward for performance of mizvot see the re-
sponsum of R. Hai Ga’on cited in Teshuvot Maharam Alshakar, no. 101; R. Shlomoh 
Kluger, Teshuvot Tuv Ta’am va-Da’at, no. 217; Teshuvot Maharsham, III, no. 151; 
R. Naphtali Zevi Judah Berlin, Teshuvot Meshiv Davar, III, no. 14; and R. Chaim Sofer, 
Teshuvot Mahaneh Hayyim, II, Hoshen Mishpat, no. 20. For sources regarding transfer 
or sale of transgressions, see Targum Onkelos, Genesis 27:13; Teshuvot Maharsham, 
III, no. 151; and R. Shalom Taubes, Teshuvot She’ilat Shalom, Mahadura Tinyana, 
no. 111.
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The Bet Din distinguishes the present case from that of the shoteh 
referred to by Hazon Ish because the husband is in a state “close to that 
of a vegetable”117 and the husband’s needs are provided for by a medical 
facility from which there is no realistic possibility that he will be dis-
charged and, in addition, the wife is under no obligation to attend to her 
husband’s needs because she is only a safek eshet ish, i.e., the question of 
retroactive nullifi cation of the marriage is irresolvable and hence the exis-
tence of a state of matrimony is a matter of halakhic doubt. Moreover, Bet 
Yosef, Even ha-Ezer 77, cites Teshuvot ha-Ran who rules that a woman 
who declares, “Ma’is alai –– [My husband] is disdainful to me” owes him 
no further marital duties. The Bet Din asserts that fi ling a petition for 
divorce is tantamount to a declaration of “Ma’is alai” and maintains that 
the wife is thereby relieved of all further obligations vis-à-vis her 
husband.

The Bet Din observes that, since the couple have a daughter, “the 
possibility of levirate marriage after death of the husband is not a consid-
eration.” The Bet Din simply ignores the possibility, unlikely as it may be, 
that the daughter may predecease her father and that the husband might 
wish to remain married in order for levirate marriage to be possible.

Hazon Ish certainly implies that a widow’s mourning is a sign of hon-
or whether or not there are other mourners. The Bet Din dismisses that 
consideration since “there are other family members who will mourn.” 
Again, even assuming that the basic point is correct, what guarantee is 
there that those relatives will outlive the husband? More signifi cantly, the 
Bet Din cites R. Shlomoh Luria, Yam shel Shlomoh, Gittin 2:4, who de-
scribes a case involving an acrimonious relationship as a result of which 
the husband fi nally resolved to divorce his wife.118 The husband died be-
fore giving effect to his determination to end the marriage. Yam shel 
Shlomoh ruled that the wife need not observe the laws of mourning.119 

117 See supra, note 15.
118 Yam shel Shlomoh limits his ruling to a case in which a husband was quarrelling 

with his wife and “he had defi nite intention (da’at barur) to divorce her.” In the case 
before the Bet Din of Zefat, in the event of the husband’s demise, were the wife’s peti-
tion for a get to be denied, Yam shel Shlomoh would have obligated her to observe the 
laws of mourning. Certainly, merely “opening a fi le” in petitioning for divorce does 
not extinguish obligations of mourning as the Bet Din contends. 

119 The identical view is advanced by Rashash, Bava Batra 156b, without citation 
of Yam shel Shlomoh. Yam shel Shlomoh’s ruling is accepted by R. Jacob Orenstein, 
Yeshu’ot Ya’akov, Even ha-Ezer 90:8, and R. Chaim Eleazar Shapira, Teshuvot Minhat 
Elazar, IV, no. 26, in a case of a husband who received a hetter me’ah rabbanim and 
placed a get for his wife in escrow but was rejected by Bet Me’ir, Even ha-Ezer, no. 
90; R. Joseph Saul Nathanson, Teshuvot Sho’el u-Meshiv, Mahadura Revia’ah, III, no. 
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Yam shel Shlomoh’s underlying argument is that a person cannot be com-
pelled to mourn in a situation in which it is clear to all that there is no 
sorrow. Yam shel Shlomoh acknowledges that family enmity does not can-
cel mourning obligations for a blood relative. In such cases, asserts Yam 
shel Shlomoh, residual emotional involvement endures even when relatives 
become estranged whereas no such feelings are present with regard to a 
divorced, or about to be divorced, spouse. Yam shel Shlomoh’s assessment 
may be correct with regard to a quarrelsome couple but hardly encom-
passes the tragic circumstances of the case under discussion.120 More to 
the point is the Bet Din’s notice of the rule that all doubts pertaining to 
rules of mourning are adjudicated permissibly.121 Since the Bet Din has 
already determined that the validity of the ongoing matrimonial state is a 

12; Hatam Sofer, cited by Pithei Teshuvah, Even ha-Ezer 90:8; and R. Raphael Aaron 
ben Shimon, Nahal Mizrayim, Hilkhot Aveilut, no. 92. Teshuvot Maharashdam, Even 
ha-Ezer, no. 75 and Hatam Sofer, as reported by Kerem Shlomoh and cited by Pithei 
Teshuvah, Even ha-Ezer 90:8, assert that Rashbam’s ruling was limited to an era in 
which the husband could unilaterally divorce his wife but is inapplicable subsequent 
to the edict of Rabbenu Gershom. Cf., also, R. Shlomoh Leib Tabak, Teshurat Shai, 
II, no. 158, who disagrees with Yeshu’ot Ya’akov.

R. Samuel Matalon, Avodat ha-Shem, nos. 16-17, rules that, if one of the spouses 
desires to continue the relationship, that spouse must observe laws of mourning upon 
the death of the other. Hayyim va-Hesed, Parashat Pinhas, p. 130, rules that the laws 
of mourning are abrogated only if a Bet Din has ruled that the couple must be di-
vorced but one of the parties refuses to accept the decision. That is also the opinion of 
R. Serayah Dabliski, as recorded in a note appended to R. Chaim Benjamin Goldberg, 
Pnei Barukh, 2nd ed. (Jerusalem, 5752, p. 480).

See also Pnei Barukh 9:4 and ibid., note 4.
120 Contrary to the position of the Bet Din, Teshurat Shai, Mahadura Tinyana, II, 

no. 158, inclines to the view that, even according to Yam shel Shlomoh, a husband of 
a mentally incompetent woman who has placed a get in escrow and received dispensa-
tion to marry a second wife must observe laws of mourning upon the death of his 
mentally incompetent wife. The sole countervailing consideration that is noted is that 
it is not “the way of the Torah” for a man who has remarried to be emotionally bound 
to his fi rst wife. That reasoning would certainly not apply in the circumstances of the 
case presented to the Bet Din of Zefat.

121 See R. Ovadiah Yosef, Hazon Ovadiah, Aveilut, II, 120. Cf., however, R. Yitzchak 
Teib, Erekh ha-Shulhan, Even ha-Ezer 90:1, who maintains that Rashbam’s position re-
garding inheritance upon which Yam shel Shlomoh’s ruling is based is an individual view 
and the rule regarding lenient adjudication in case of controversy does not apply. Rabbi 
Yosef’s son, R. Yitzchak Yosef, Yalkut Yosef, Hilkhot Aveilut 14:20, diverges from his 
father’s view in ruling that observance of rules of mourning is required. 

It should be noted that Tosafot and Rosh, Ketubot 4a, maintain that the principle 
“the law is in accordance with the lenient in matters of mourning” (Mo’ed Katan 
18a) applies only to controversies recorded in the Mishnah. R. Samuel Ben Moses de 
Medina, Teshuvot Maharashdam, Yoreh De’ah, no. 201 and R. Aaron Sasson, Teshu-
vot Torat Emet, no. 164, maintain that the principle does not apply to post-talmudic 
controversies. 
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matter of irresolvable halakhic doubt, they conclude that their determina-
tion to that effect is suffi cient to absolve the wife from the obligations of 
mourning.

In support of his position, Yam shel Shlomoh cites a statement of 
Rashbam, Bava Batra 146b, declaring that a husband who plans to di-
vorce his wife is no longer entitled to usufruct from her property or to 
inherit her estate. A fortiori, argues Yam shel Shlomoh, mourning obliga-
tions are also extinguished. Yam shel Shlomoh acknowledges that the nor-
mative rule, contrary to Rashbam’s view, is that a husband does inherit an 
estranged wife’s estate, but argues that all would agree that there are no 
mourning obligations when divorce is contemplated.122

Hazon Ish fails to mention another consideration that mitigates the 
benefi t of divorce even in the case of a shoteh, viz., the husband’s right 
to inherit his wife’s estate. That potential benefi t is considered by the 
Bet Din but dismissed on the grounds that, since they have found that 
the marriage is only of questionable halakhic validity, the husband 
would not be able to sustain a claim to his wife’s estate. The Bet Din 
fails to consider the possibility that the husband may be in possession 
of chattel owned by his wife in which case the unsustainable burden of 
proving that the marriage is invalid devolves upon the plaintiff, i.e., the 
wife’s heirs. 

Nor does Hazon Ish make reference to satisfaction of the wife’s fi nan-
cial claim to her ketubah, which becomes due and payable immediately 
upon divorce. The burden of payment of the ketubah should serve to 
mitigate assessment of the get as an absolute benefi t for the husband. The 
Bet Din notes that in the case before it the wife renounced her claim to 
the ketubah and thereby mooted that consideration.

The Bet Din dismisses consideration of the husband’s loss of the right 
to inheritance because the wife had executed a “halakhic will” vesting her 
entire estate in their daughter one hour before her death. The Bet Din 
argues that the wife can legitimately defeat her husband’s right of inheri-
tance by divesting herself of her estate during the course of her lifetime. 

122 R. Yekutiel Yehudah Greenwald, Kol Bo al Aveilut (New York, 5716), p. 315, 
note 27, contends that mourning is not predicated upon a right of inheritance but 
upon an obligation of defi lement by attending the corpse. See also Hiddushei R. 
Akiva Eger, Yoreh De’ah 374:4 as well as Teshuvot ha-Rashba, III, no. 252 and Shul-
han Arukh, Yoreh De’ah 373:4, who maintain that defi lement is not an obligation 
contingent upon a right of inheritance. Cf., R. Eliyahu Chazan, Teshuvot Ta’alumot 
Lev, III, no. 19 and no. 20, sec. 4. See also Pithei Teshuvah, Yoreh De’ah 374:2. Cf., 
however, R. Samuel Engel, Teshuvot Maharash Engel, VI, no. 25, who maintains that 
defi lement and inheritance are contingent upon one another. 
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The Bet Din, of course, recognized that zekhiyyah can be considered 
only if the divorce represents a positive benefi t for the husband. That 
benefi t, the Bet Din contends, is the spiritual merit of releasing his wife 
from marital constraints. Heikhal Yizhak, Even ha-Ezer, II, no. 64, sec. 
3(16), emphatically rejects the notion that it may simply be presumed 
that releasing an agunah from marital bonds may be regarded as an un-
mitigated benefi t for the husband: 

It is also extremely diffi cult to picture a situation in which the divorce is 
certainly entirely free of a shadow of disadvantage… for perhaps the hus-
band in the situation in which he is found wishes to cause pain to his wife 
so that she share his pain… even though such realia are far-fetched, nev-
ertheless the matter cannot be considered for implementation because of 
the severity of adultery, Heaven forfend.

We may judge a husband who desires that his wife suffer anguish as 
an agunah simply because he suffers for some other reason to be cruel 
and heartless and we would be correct in doing so. However, Rabbi Herzog 
recognized that such people do exist and that we cannot fully penetrate 
the thoughts and emotions of another. Hence, a determination that di-
vorce is an absolute benefi t cannot be made on the basis of substituted 
judgment. Even assuming that “We coerce in order to prevent people 
from exercising the character trait of Sodom”123 (Eiruvin 49a and Ketubot 
103a), a patient in a permanent vegetative state is beyond the coercive 
power of a Bet Din. 

Seridei Esh is even less charitable in reaching the same conclusion. 
Seridei Esh, III, no. 25, chap. 2, sec. 6, regards a divorce as an unmiti-
gated benefi t for the husband in certain specifi ed cases: 1) incarceration 
of the husband but “only if he is imprisoned forever”; 2) the wife is men-
tally incompetent and the husband has remarried; or 3) the parties are 
geographically separated and it is impossible for either spouse to travel to 
the locale of the other.124 Seridei Esh adds one further consideration that 
must be satisfi ed. In each of those cases, zekhiyyah can be invoked only if 
“he [the husband] is God-fearing and does not wish his wife to be an 
agunah.” Seridei Esh is not willing to impute consideration and decency 
to all husbands. Seridei Esh states quite clearly that such a desire can be 
assumed only of “God-fearing” men. What he does not tell us is how we 
can determine whether a person can be categorized as God-fearing. He 
certainly implies that, although it may not be a null class, the membership 

123 See supra, note 92.
124 See also, Seridei Esh, Gittin, no. 9, sec. 5.
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of that class of individuals is extremely small. The Bet Din makes no effort 
to demonstrate that the husband on whose behalf the Get of Zefat was 
executed satisfi es the criterion established by Seridei Esh. Although, gen-
erally, a person may be entitled to the benefi t of doubt, in this case a 
person is left with reservations with regard to whether the parties may be 
presumed to comport themselves in a manner that barriers to inclusion in 
that class have been surmounted.125 Seridei Esh’s responsum is the sole 
unretracted source that supplies even a measure of support for the con-
clusions of the Bet Din of Zefat, yet Seridei Esh’s opinion turns out to be 
inapplicable to the case at hand.

12. Rabbinic Decree Invalidating Agency on Behalf of a Shoteh 

Participation in divorce, both active and passive, is limited to a person 
who is a bar keritut, i.e., subject to the halakhic institution of divorce. 
Thus, marital relationships recognized by the Noahide code are not sub-
ject to termination by means of a get. There is no doubt that, as stated by 
Tosafot, Gittin 22b, a shoteh, unlike a non-Jew, is a bar keritut, subject to 
the laws and regulations pertaining to divorce. A mentally incompetent 
man cannot execute a divorce and a mentally incompetent woman cannot 
be divorced only because of the “accident” (in the Aristotelian sense of 
the term) of mental incapacity or, in rabbinic terminology, because “pu-
meihu hu de-ka’iv le-hu — their mouths pain them.” That is, the indi-
vidual is intrinsically subject to the halakhic institution of divorce but 
incapable of participation in divorce only because of a superimposed fac-
tor that happens to be present, viz., mental incompetence. That is cer-
tainly the position of Rambam, Hilkhot Geirushin 2:15, as refl ected in a 
ruling concerning the situation of a person who designates an agent to 
execute a get on his behalf but who subsequently, prior to actual execu-
tion of the get, becomes mentally incompetent. Rambam rules that the 
divorce may not be executed unless and until the husband regains mental 
capacity; nevertheless, post factum, if a divorce authorized in this manner 
is delivered to the wife while the husband is in a state of mental incompe-
tence, the divorce is biblically valid but is nevertheless invalid by virtue of 
rabbinic decree.126 That position is contradicted by Tur Shulhan Arukh 

125 See Yehudah Ya’ir Sharki, “Agunah she-Kibblah Get be-shel Tardemat ha-Ba’al 
Omedet befnei Ma’arakh Mehudash,” www.mako.co.il (September 18, 2014).

126 Cf., Hazon Ish, Even ha-Ezer 86:4-5 and 86:8, who amends the text of Ram-
bam with the result that, according to Hazon Ish’s amended reading, Rambam agrees 
with the many authorities who maintain that the get is biblically invalid. Hazon Ish’s 
view is contrary to the understanding of virtually all latter-day rabbinic scholars and is 
contradicted by at least one early-day authority, Tosafot Ri ha-Zaken, Kiddushin 78b. 
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121, who rules that a get executed while the husband is mentally incom-
petent is null and void as a matter of biblical law even if the husband au-
thorized execution of the get while he was yet mentally competent.127 
Shulhan Arukh, Even ha-Ezer 121:2, espouses an intermediate position in 
distinguishing between a shoteh whose condition may be palliated by 
available medication (samya be-yadeih) and a shoteh for whom there is no 
known cure or treatment that would lead to remission. In the former case 
Shulhan Arukh regards a get executed while the husband is yet incompe-
tent as only rabbinically invalid whereas in the latter case Shulhan Arukh 
rules that the get is void as a matter of biblical law. 

Tosafot Ri ha-Zaken, Kiddushin 78b, and Get Pashut 121:10 explain 
that, according to Rambam, the get is invalid by virtue of a rabbinic de-
cree promulgated lest the agent execute a get at the behest of a husband 
who appointed him as an agent when the husband was already mentally 
incompetent. Pri Hadash, Even ha-Ezer 121:5, asserts that the reason for 
the rabbinic decree is “lest people say that a shoteh has capacity to di-
vorce.” According to Tosafot Ri ha-Zaken and Get Pashut, the concern 
underlying the edict was that the get might accidentally or erroneously be 
prepared in circumstances that would render it biblically invalid; accord-
ing to Pri Hadash, the concern was for possible failure to apprehend the 
fundamental rule that a shoteh lacks capacity to execute a divorce.

The most facile explanation of the controversy between Rambam and 
Tur is to ascribe to Rambam the earlier-cited position of Tosafot, who 
explicitly declare a shoteh to be subject to the institution of divorce but 
prevented in practice from executing a divorce simply because of a matter 
that is essentially a technicality, viz., his mental incapacity. Accordingly, a 
properly designated agent who is mentally competent can, according to 
biblical law, act on his behalf. Tur, on the other hand, may be regarded as 
espousing the view that a mentally incompetent person is not at all a bar 

See also Teshuvot ha-Rosh, klal 45, no. 18 and Avnei Nezer, Even ha-Ezer, no. 199. 
See also the editorial notes appended to Rambam’s ruling in the Frankel edition of 
Rambam’s Mishneh Torah (Jerusalem-Bnei Brak, 5737). 

127 Pnei Yehoshu’a, Gittin 70b, maintains that, according to Tur, even if agency is 
not required for drafting a get, a get cannot be drafted while the husband is a shoteh 
for delivery upon the husband’s regaining mental capacity, even if the scribe had 
been charged to do so by the husband while the latter was mentally competent. Pnei 
Yehoshu’a notes that a get is valid only if, at the time of the writing, there is no impedi-
ment to immediate delivery of the instrument. For example, a get cannot be written 
on the bark of a tree since it must be severed from the tree before delivery. Similarly, 
according to Pnei Yehoshu’a, the get is invalid if drafted while the husband is incom-
petent since it cannot be delivered while he is in that state.
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keritut and hence even a properly designated agent cannot act on his 
behalf.128 

There is scant supporting evidence that such is the view of Tur Shulhan 
Arukh. However, Seridei Esh, Gittin, no. 10, ascribes that view to Rosh, 
Ketubot 2:14, who maintains that zekhiyyah is possible for a minor only 
because a minor will eventually achieve legal capacity whereas a shoteh will 
not. Therefore, Rosh rules that there can be zekhiyyah only on behalf of a 
person who is “sometimes sane, sometimes insane,” i.e., a person who 
suffers from intermittent bouts of insanity but not on behalf of a person 
who is never lucid. If that analysis is accepted, the validity of the get of 
Zefat would be contingent upon resolution of this controversy between 
Rambam and Tur. 

The validity of the get of Zefat certainly cannot be maintained unless 
it is accepted that zekhiyyah with regard to a get on behalf of a shoteh is 
halakhically possible. Seridei Esh’s analysis, which ascribes to Tur the posi-
tion that a shoteh is not a bar keritut, would give much added weight to 
the position that zekhiyyah with regard to a get on behalf of a shoteh is not 
possible. According to this analysis, any get executed on behalf of a shoteh 
would be biblically invalid according to Tur. 

However, in order to explain the position of Tur, it is not necessary 
to assert that there is no zekhiyyah on behalf of a shoteh; it is suffi cient to 
deny only the capacity of an agent to act on behalf of an incompetent 
principal in circumstances in which zekhiyyah in ineffective and therefore 
agency is required. That is the basis of the elucidation of the controversy 
offered by Kezot ha-Hoshen 188:2. Kezot ascribes a readily understand-
able view to Tur: agency simply enables the agent to stand in the stead of 
the principal. Hence, agency is extinguished whenever the principal loses 
capacity to act – as is the common law rule. Rambam, on the other hand, 
asserts Kezot, maintains that, at least insofar as biblical law is concerned, 

128 R. Ya’akov Kanievsky, Kehillot Ya’akov, Gittin, no. 19, sec. 2, ascribes a different 
but related thesis to Tur. Kehillot Ya’akov maintains that Tur agrees with Rambam 
that an agent, once designated, has capacity to act independently of the principal. 
According to Kehillot Ya’akov, however, Tur maintains that “the Torah gave the 
laws of kinyanim only to the mentally incompetent,” i.e., the mentally incompetent 
are excluded from all such matters even if the act is actually performed by a properly 
empowered competent person. Thus zekhiyyah could not possibly be effective in ex-
ecuting a divorce on behalf of a shoteh or, for that matter, in divesting the shoteh of 
property. Tosafot, Kiddushin 19a, s.v. u-mi-de’oraita, maintain that a minor cannot 
enter into valid yibbum even though yibbum does not require intent. According to 
this explanation, a minor and a mentally incompetent individual are excluded from 
marriage even when the marital act does not require intent. The same is true with 
regard to divorce.
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an agent is not simply an extension of the persona of his principal but 
enjoys independent authority to act.129 Expressed somewhat differently, 
for Tur, the hand of the agent becomes the hand of the principal. If the 
principal loses mental capacity, none of his hands have legal competence. 
According to Rambam, the principal confers full capacity to the agent to 
act on his behalf. In effect, the agent becomes the principal’s alter ego. 
Hence the agent, who is fully competent, may act even if the principal 
himself becomes incompetent. According to this hypothesis, there is no 
agency on behalf of an incompetent only because such a person lacks ca-
pacity to appoint an agent; however, once properly appointed, the agent 
may continue to act even if the principal loses capacity. It might then be 
the case that zekhiyyah, which does not require designation by the benefi -
ciary, is operative on behalf of an incompetent benefi ciary even according 
to Tur, despite the incapacity of the benefi ciary of such zekhiyyah.130 If so, 
zekhiyyah, even if it is a form of agency, is operative by performance of the 
act of zekhiyyah by an actor acting on the basis of his own capacity and 
authority with only the effect and benefi t of the act accruing to the ben-
efi ciary who himself need not have capacity to act. It is this analysis of 
Tur’s position that is accepted by the Zefat Bet Din.131

That analysis leaves open the question of rabbinic invalidation of a get 
executed on behalf of a shoteh on the basis of zekhiyyah as recorded by 
Rambam. The Bet Din concedes that, according to Pri Hadash, who ex-
plains the basis of the rabbinic edict forbidding an agent to act on behalf 

129 But the agent’s independent authority can extend only so long as the principal 
remains alive; since the agent’s authority is derived from the principal, it cannot sur-
vive the latter’s demise. That rule is clearly enunciated by the Gemara, Gittin 29b: “If 
the husband dies what substance could there be in them [the agents and sub-agents]? 
Each of them come [only] with the authority of the husband.” Indeed that statement 
seems to be superfl uous. With the death of the husband, the marriage no longer ex-
ists. How, then, could even an agent endowed with authority to act terminate a non-
existent marriage (in order thereby to sever levirate obligations)? The answer must be 
that the agent acquires authority in his own stead and could well sever the still existing 
levirate obligation by granting a get. That cannot be, declares the Gemara, because 
agency cannot survive the death of the principal. That might well be the source of 
Rambam’s opinion to the effect that the agent possesses independent authority. Thus, 
Rambam maintains that, although that authority cannot survive the death of the prin-
cipal, it is not extinguished by mental incapacity of the principal. Cf., Or Sameah, 
Hilkhot Geirushin 2:15; Kehillot Ya’akov, Gittin, no. 19, sec. 2, s.v. akhen; and Seridei 
Esh, Gittin, no. 10, s.v. u-lekhe’orah. Tur, on the other hand, may well maintain that 
the Gemara’s statement is applicable to mental incompetence as well. Cf., Bet Me’ir, 
Even ha-Ezer 121:2.

130 See also Or Sameah, Hilkhot Geirushin 2:15 and R. Samuel Rozovsky, Shi’urei 
Rabbi Shmu’el, Gittin, no. 152. 

131 See Imrei Binah, Hilkhot Gevi’at Hov 29:4.
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of a husband who becomes mentally incompetent subsequent to appoint-
ing the agent is the concern “lest they say a shoteh has capacity to di-
vorce,” the selfsame consideration would similarly render a get executed 
on behalf of a shoteh on the basis of zekhiyyah rabbinically invalid. How-
ever, according to Tosafot Ri ha-Zaken and Get Pashut, the rationale un-
derlying that rabbinic edict is the consideration that, in actuality, the 
husband might have been mentally incompetent at the time of his desig-
nation of the agent. The Bet Din accepts the latter explanation and asserts 
that, since zekhiyyah does not involve any act on the part of the husband, 
there would be no cogent reason to decree that zekhiyyah on behalf of a 
shoteh is invalid. 

However, that conclusion is not necessarily correct. Particularly if ze-
khiyyah is a form of agency — and if so, it was likely to have been popu-
larly perceived as such during the talmudic period — there would have 
been ample ground for such an edict to have been designed to encompass 
a get executed on the basis of zekhiyyah as well. The concern is precisely 
the same as the concern with regard to ordinary agency, viz., lest people 
come to believe that just as agency in the form of zekhiyyah is operative on 
behalf of a shoteh so also is appointive agency valid in the case of a shoteh.

III. CONCLUSION

The decision of the Bet Din of Zefat is predicated upon acceptance of a 
number of halakhic premises:

1.  Retroactive nullifi cation of the marriage in situations in which the 
wife no longer enjoys any marital benefi t whatsoever is a matter of 
irresolvable halakhic doubt.

2.  Such retroactive nullifi cation may take place even after nisu’in in 
instances in which the husband becomes a shoteh and is institutional-
ized. The Bet Din’s argument endeavoring to establish that point is 
not substantiated by citation of either source or precedent.132

3.  Were the husband able to do so, he would be compelled to divorce 
his wife. Accordingly, since the husband has no choice but to divorce 

132 Establishing at least a halakhic doubt is of singular importance because other 
considerations pertaining to zekhiyyah are based upon the absence of a husband’s 
spousal prerogatives in cases of doubtful marriage. The ensuing arguments are predi-
cated upon establishing halakhic doubt regarding execution of a valid marriage. Ac-
cordingly, the considerations advanced cannot be understood as presenting a sefek 
sefeika. See supra, note 17. 
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his wife, the husband’s directive to draft a get is not necessary for 
purposes of generating a le-shemah. 

4.  The principle of zekhiyyah is operative not only with regard to acqui-
sition of property but also to divestiture of title.

5.  Zekhiyyah on the part of a husband, at least in some circumstances, 
is both pragmatically and doctrinally possible.

6.  Zekhiyyah is operative with regard to a shoteh, including a shoteh 
whose incompetence is the result of a trauma that causes irreversible 
neural damage.

7.  Since a shoteh retains no benefi t from remaining in an ongoing mari-
tal relationship and preventing his wife from remaining an agunah 
redounds to the spiritual merit of the husband, the divorce repre-
sents an unqualifi ed benefi t to him. 

8.  Disallowance of agency on the part of a shoteh is predicated upon the 
shoteh’s lack of capacity to appoint an agent rather than upon an in-
herent inability of an agent to act on behalf of a principal who lacks 
capacity. Hence, as a matter of biblical law, there can be zekhiyyah 
on behalf of a shoteh.

9.  The rabbinic edict posited by Rambam disqualifying an act of di-
vorce performed by an agent on behalf of a shoteh does not extend 
to zekhiyyah on behalf of shoteh. 

Rejection of any one of those premises would serve to defeat the pos-
sibility of zekhiyyah on behalf of the husband and render the get a nullity. 
Since each of those premises represents a matter of considerable dispute, 
canons of halakhic decision-making do not support a ruling that must 
rely upon an amalgam of such opinions even in dire circumstances.

The Bet Din also declared their ruling to be appropriate only in a situa-
tion in which a number of additional factual matters have been established: 

1.  There is no possibility of levirate marriage because the husband is 
the father of a child.

2.  The wife has forgiven the obligation of payment of her ketubah so 
that execution of the get does not give rise to any fi nancial liability.

3.  The wife has extinguished her husband’s right to inherit her estate 
by means of a halakhic will that effectively disinherits him.

The Bet Din emphasizes that these premises are not attendant upon 
the case of a husband who has abandoned his wife or with whom contact 
has been severed even if he has previously agreed to divorce his wife. In 
such cases it is impossible to determine that the husband continues to 
desire a get. It is also emphasized that the Bet Din’s decision does not 
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apply in a situation in which a mentally incompetent husband is not insti-
tutionalized and continues to benefi t from his wife’s care.133 

During the course of Jewish history there have been a number of 
celebrated divorces that have given rise to rabbinic controversy but whose 
silver lining has been the sparking of intense scholarly debate and the 
honing of fi ne points of halakhic scholarship. The fi rst was the 16th-century 
Get of Vienna, also known as the “Get of Love.”134 That get, issued by a 
husband facing imminent death, was designed to free his prospective widow 
from levirate obligations. The halakhic concern was that the get was not 
prompted by animosity or disdain in the nature of “and if it come to pass 
that she does not fi nd favor in his eyes… and if he write her a bill of 
divorce” (Deuteronomy 24:1). The ensuing discussion yielded a consen-
sus that a divorce prompted by love and concern rather than by animosity 
and disdain is nevertheless perfectly valid. The second was the Get of 
Hanover executed in 1766. The get was delivered to a wife without her 

133 Nekudat ha-Kesef, Yoreh De’ah 305:10, asserts that a Bet Din is authorized to 
perform an act of zekhiyyah on behalf of a minor even if the benefi t is accompanied 
by some less signifi cant disadvantage. His argument is based on the fact that the prin-
ciple of zekhiyyah is derived from the Gemara, Kiddushin 42a, from the division of the 
Land of Israel carried out by the princes of the tribes. The benefi t to minors consisted 
of vesting them with title to their allotted portions. But the Gemara describes the 
relinquishing of their potential right to areas allotted to others, areas they might have 
found more to their liking because of topographical considerations, to be contrary to 
their interests. Nekudat ha-Kesef concludes that a Bet Din has the power to engage 
in a cost/benefi t calculus in accordance with what the Bet Din deems to be in the 
best interests of the minor. See also Yad Avraham, Yoreh De’ah 305:10 and Hazon 
Ish, Hoshen Mishpat 3:5. However, Kezot ha-Hoshen 243:7 takes issue with Nekudat 
ha-Kesef.

Pnei Yehoshu’a, Ketubot 11a and Kiddushin 42a, asserts that, even if zekhiyyah on 
behalf of a minor is effective solely by virtue of rabbinic edict, zekhiyyah by a Bet Din 
on behalf of a minor is biblically effi cacious. A Bet Din, argues Pnei Yehoshu’a, does 
not require the minor’s designation because the Bet Din are the agents of the Deity 
who designated them to serve as guardians of minors. Cf., Heikhal Yizhak, Even ha-
Ezer, II, no. 52, sec. 1. Ziz Eli’ezer, V, no. 23, opines that the authority of the Bet Din 
to act in such a manner is based on the assumption that “in general, a person agrees” 
to the act of a Bet Din. See also R. David Friedman, Piskei Halakhot, Yoreh De’ah, I, 
Hilkhot Ishut, p. 53b, note 1; R. Issac Elchanan Spektor, Nahal Yizhak, no. 96 and 
Yad David, cited in Ohel Avraham, Ketubot 11a. Ohel Avraham limits that power to 
a communally established Bet Din. 

In his commentary on Kiddushin, Pnei Yehoshu’a explains that zekhiyyah is effective 
as a form of agency and, similar to the notion expressed by R. Akiva Eger, a minor 
might have an agent act in his stead but for the fact that a minor does not have the 
ability to appoint an agent. It then follows that, if zekhiyyah is a form of agency, it must 
be biblically effective on behalf of a minor.

134 See this writer’s Contemporary Halakhic Problems, I (New York, 1977), 152-153.
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consent and hence in apparent violation of the edict of Rabbenu Gershom 
requiring voluntary acceptance of a bill of divorce by the wife.135 It hap-
pened to be the case that the divorce was presented to the wife, not by the 
husband himself, but by an agent designated by him. The validity of the 
divorce was challenged on the basis of the principle “There is no agency 
for commission of a transgression” (Kiddushin 42b and Bava Kamma 
79a).136 Were agency to be debarred on those grounds, the get perforce 
would have been a nullity. Apart from the substantive issue regarding the 
effi cacy of agency in carrying out an interdicted act, an underlying ques-
tion was whether, under the circumstances of that case, Rabbenu Gershom’s 
interdiction was applicable.137 Whether agency is valid in giving effect to 
an act that would be legitimate if not for the ban pronounced by Rab-
benu Gershom remains a signifi cant issue.138 The third — and perhaps 
best known — is the Get of Cleves also executed in 1766. It was alleged 
that the get was invalid because the husband was deemed to be mentally 
incompetent. That case gave rise to involved discussions of the halakhic 
defi nition of mental incompetence. At the time, virtually every rabbinic 
authority of note was involved on behalf of one or the other of the pro-
tagonists. The story had a happy ending in that the couple remarried and 
so far as is known lived happily ever after.139

The decision in the case of the Get of Zefat represents a valiant at-
tempt to resolve the plight of one agunah. Despite the noble intentions 
of the Bet Din, it will not be included together with earlier celebrated 
divorces in the rabbinic Hall of Fame for three reasons: 1) the expo-
nents of the two sides of the present controversy are hardly equal either 
in erudition or in number; 2) the arguments presented are neither 

135 For discussions of that incident and the attendant controversy see R. Yekutiel 
Aryeh Kamelhar, Mofet ha-Dor (Pietrkow, 5794), pp. 54-55 and Aryeh Leib Gelman, 
Ha-Noda bi-Yehudah u-Mishnato (Jerusalem, 5730), pp. 24-26.

136 The underlying issue is whether the maxim is limited solely to culpability for 
committing a transgression and serves to negate the principle of respondeat superior 
or whether it is an exclusion of agency for such a purpose from the halakhic institu-
tion of agency and can serve as a negation of all halakhic consequences of agency with 
regard to such a matter. For a discussion of that issue see Encyclopedia Talmudit, I 
(Jerusalem, 5733), 726-727.

137 See Encyclopedia Talmudit, XVII (Jerusalem, 5743), 423.
138 There is signifi cant controversy with regard to the post factum validity of a di-

vorce executed in violation of the edict of Rabbenu Gershom even when delivered 
to the wife by the husband himself as well as with regard to the grounds for possible 
invalidity of such a get. See Encyclopedia Talmudit, XVII, 378-399.

139 For a detailed discussion of that cause célèbre see Aaron Rothkoff, “The Divorce 
of Cleves, 1766,” Gesher, vol. 4, no. 1 (1968), pp. 147-169.
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incisive nor do they reveal novel insights; 3) taken separately, the argu-
ments have heretofore been considered and rejected by preeminent 
scholars whose decisions are part of the bedrock of halakhic decision-
making. Confi guration of a multiplicity of contested and rejected mi-
nority positions will not command enduring attention nor will it spawn 
creative scholarship.

Nowhere has the tragedy of the agunah been more forcefully ex-
pressed than in rabbinic literature. Nowhere has commiseration with her 
anguish been more eloquently voiced than in rabbinic literature. No-
where has the need for exploring every avenue in attempting to fi nd a 
solution for her plight been more emphatically urged than in rabbinic 
literature. Nowhere has the merit and spiritual reward vouchsafed to 
scholars who are successful in releasing an agunah from her bonds been 
more strongly extolled than in rabbinic literature. But, at the same time, 
nowhere have the limits of rabbinic authority been more clearly delin-
eated and nowhere has recognition that we are all bound to submit to 
the divine decree –harsh as it may appear to be – been more clearly enun-
ciated than in rabbinic literature. “Efshi ve-Avi she-ba-shamayim gazar 
alai – I wish, but my Father in Heaven has decreed upon me!” (Sifra, 
Kedoshim 10:11).
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