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A SIMPLE EXPLANATION OF KAVU’A AND 
PARISH: RESPONSE TO DANIEL KAZHDAN

T here is a general principle in halakha that we follow the majority 
(“azlinan batar ruba”), a principle that takes many specifi c forms, 
including ruba de-ita kaman, ruba de-leita kaman, kol de-parish 

me-ruba parish, and bitul be-rov. The rule that we do not follow the 
majority in cases designated as “kavu’a,” is therefore a somewhat surpris-
ing outlier that calls for explanation. It is tempting to solve this conun-
drum by suggesting that the apparent majority in such cases is somehow 
illusory or tainted.

This is the approach taken by Daniel Kazhdan who argues, in his fi ne 
article, that the apparent majority in kavu’a cases is tainted by the possi-
bility of some unconscious knowledge on the part of a possibly-biased 
human observer. (A similar explanation has been offered by Yisrael Aumann 
in several lectures and articles.) I have taken a different approach in a num-
ber of articles cited by Kazhdan and he suggests several reasons for reject-
ing my approach. In this response to Kazhdan, I will briefl y explain the 
differences between the two approaches and outline my reasons for pre-
ferring my approach to Kazhdan’s. 

Let us begin with the example, discussed by Kazhdan, of the town 
with ten butcher shops, nine of which are kosher. To recap, if a piece of 
meat is found on the street (“parish”), but can be presumed to have origi-
nated in one of the ten shops, we regard it as having originated in one of 
the kosher shops, since they constitute a majority (“kol de-parish me-ruba 
parish”). But, if someone purchases meat in one of the shops (“kavu’a”), 
but does not currently know in which shop he had purchased it (either he 
forgot or never knew), the case is “like half and half” (“ke-mehtsa al mehtsa 
dami”). This last phrase is unclear and its interpretation is the key to 
understanding the whole principle. 

Kazhdan explains that in the fi rst case, we simply assume that the more 
probable outcome – the meat is kosher – is the correct one. In the second 
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case, we must suspect that the purchaser either had or has some, possibly 
unconscious, knowledge regarding the status of the meat. This possible 
knowledge undermines the apparently straightforward calculation of the 
probability that the meat is kosher. Therefore, we regard the probability 
that the meat is kosher as 50%.

To appreciate the attractiveness of Kazhdan’s explanation, it is impor-
tant to note that probability is always a function of knowledge. Suppose, 
for example, that you and I toss a fair coin and I see the outcome but you 
do not. From your point of view, the probability of heads is 50%, while for 
me there is no uncertainty at all. Thus, in the case of our questionable piece 
of meat, the purchaser’s possible knowledge should indeed change the 
calculus. I will call Kazhdan’s approach the “epistemic” approach.

In my reading, however, the observer’s knowledge does not play a 
central role. Rather, we do not follow the majority in the case of kavu’a 
for more formal reasons: in such cases, the question we wish to answer is 
simply framed differently. There is a set of stores and at the critical moment – 
the defi nition of which is crucial, as we’ll see below – the object in ques-
tion is in the set. When this is the case, the object is not assigned a status 
applicable to an individual item – kosher or not kosher – but rather inher-
its the mixed status of the set as an aggregate. It is essential to note (as 
Kazhdan does not) that assigning an object a status of “mixed” is not the 
same as assigning it a probability of 50% of being kosher. 

Kazhdan notes several weaknesses in my reading. First, it is not clear 
why the ten shops constitute a set; more generally, the defi nition of a set 
for purposes of kavu’a is unclear, particularly the apparent implication of the 
terms kavu’a and parish that somehow the matter of the relevant objects 
being stationary or in motion is a crucial consideration. Second, member-
ship in the set is determined at a particular moment – specifi cally, the 
moment immediately prior to the piece of meat being specifi ed as an 
object the status of which we wish to determine (“leidat ha-safek”) – and 
the choice of this specifi c moment as being critical is not an obvious one. 
(Kazhdan seizes upon my referring to this choice as “counter-intuitive” as 
a confession of a fundamental fl aw in my whole understanding of the issue.) 
Third, Kazhdan believes that I waffl e on the question of whether a read-
ing in which Hazal assign objects a probability of 50% is anachronistic.

While the validity and severity of these objections to my reading vary, 
I am prepared to agree that had the cases of the ten stores been the only 
ones we needed to reckon with, Kazhdan’s understanding might be more 
elegant than mine. But, given the dozen or so documented cases of kavu’a 
summarized by Kazhdan, the weight of the evidence supports my reading. 
I will offer three fl aws in Kazhdan’s reading that lead me to this conclusion. 
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OBJECTION 1: THE TERMS KAVU’A AND PARISH 
DO NOT SUPPORT AN EPISTEMIC INTERPRETATION.

The fi rst argument in favor of a formal interpretation of the difference 
between parish and kavu’a rather than an epistemic one are the words 
themselves. The word “parish” can plausibly mean an item that is no longer 
to be judged as part of a set and the word “kavu’a” can plausibly mean 
an item that is still part of the set, as I suggest. But there is no straight-
forward way to interpret these terms as referring to an observer’s knowl-
edge or bias, as Kazhdan would have it.

OBJECTION 2: MANY CASES OF KAVU’A DO NOT 
INVOLVE BIAS.

The second argument is that there are several cases in which the gemara 
applies the principle of kavu’a in which there is no observer knowledge or 
bias, unless one reads it in artifi cially. Let’s consider three such cases, all 
discussed by Kazhdan.

First, consider the case of the fellow who throws a stone over a wall 
intending for it to hit whichever member of the group, consisting of 
nine Israelites and a kuti, is standing there. The question is whether this 
intention constitutes intent to kill an Israelite. The ruling is that this 
case is regarded as kavu’a and hence does not constitute intent to kill an 
Israelite. In my reading, the matter is straightforward: the intended tar-
get is a random member of a mixed set and so is regarded as neither 
Israelite nor kuti. On Kazhdan’s reading, there’s a problem with this 
case: there is no suggestion in the gemara’s discussion that the thrower 
has any knowledge of the placement of people on the other side of the 
wall. Kazhdan is forced to read such knowledge into the case in an arti-
fi cial way.

The fact that this case works well for a formal explanation but 
not for an epistemic one is especially salient since this case is regarded 
in the gemara as the paradigmatic one of which all other cases are 
derivative. 

Now let’s consider the case in which there are nine piles of matsa and 
one pile of hamets and a mouse has taken a piece from one of the piles into 
a house on erev Pesah. This is regarded as an example of kavu’a and the 
house needs to be re-checked for hamets removal; we cannot simply assume 
that the piece brought into the house was matsa because that’s more 
likely. 
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Here there is no direct involvement of the observer as in the case of 
the meat, so the case appears to be weaker for Kazhdan’s explanation. 
Nevertheless, he has hope based on a remark of Tosafot. Tosafot point 
out that if we fi rst saw the mouse with an unidentifi ed piece in its mouth, 
this would not be a case of kavu’a but rather of parish; it would be analo-
gous to a piece of meat found in the street. Therefore, say Tosafot, it must 
be the case that we saw the mouse remove the piece from one of the piles. 
Tosafot’s point is valid whether one understands kavu’a according to 
Kazhdan’s reading or mine. But, to save his argument, Kazhdan needs to 
stretch Tosafot’s point. By my reading, it would be suffi cient that some-
one saw the mouse take an unidentifi ed piece from the pile. For Kazhdan’s 
explanation to work, the premise must be that there is at least a possibil-
ity that the observer saw whether the piece was hamets or matsa. But, 
this is a stretch: unlike in the case of the butcher shops, there is no sug-
gestion in the gemara’s description of this case that the observer ever had, 
or even could have had, such knowledge. One can read it in, as Kazhdan 
does, but it is clearly not a central issue on which one can base the whole 
principle.

Finally, let’s consider the case of the shor ha-niskal mixed in with 
other oxen. The whole premise of the case is that the oxen are indistin-
guishable, so it would seem that there is no possibility for observer knowl-
edge or bias in this case. Thus, it is very hard to see bias as the central grounds 
for applying the principle of kavu’a here. Kazhdan tries to get around this 
rather clear disproof of his reading of kavu’a by noting correctly that 
Tosafot say that this case is only kavu’a mi-derabanan because the oxen 
are indistinguishable (in the words of Tosafot, the shor ha-niskal is not 
nikar bi-mekomo). He takes this as a proof that Tosafot require some pos-
sibility of bias, thus supporting the theory that such bias is a necessary 
component of kavu’a. 

I believe this is a misreading of Tosafot. The problem that concerns 
Tosafot here is that of bitul. A set cannot be regarded as mixed for pur-
poses of invoking the principle of kavu’a if the usual rules of bitul apply. 
Tosafot are merely noting that since the oxen are indistinguishable, the 
shor haniskal should be batel and all the oxen should be permissible. It is 
only because of a secondary principle – a live animal is regarded as impor-
tant and so not batel – that bitul is not applied. But since this secondary 
principle is a rabbinic one, the principle of kavu’a is only invoked rabbini-
cally. So even for Tosafot the possibility for bias is not the issue; indeed, if 
it were really essential, the principle of kavu’a should not be invoked at 
all, not even rabbinically, in circumstances where bias is not possible. In 
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short, a plain reading of the text of the gemara leaves no room for Kazhdan’s 
explanation of kavu’a and even the attempt to salvage it through Tosafot’s 
added stipulation does not save it.

To be sure, my own understanding of kavu’a works with this sugya, 
but there are some non-obvious details in its application that merit expla-
nation. First, the gemara states that kavu’a applies when the oxen are 
limited in their mobility, but does not apply when they are mobile. In my 
reading, this just means that the oxen constitute a “set” only under speci-
fi ed conditions, of which lack of mobility is one. To be sure, if I were in-
venting the defi nition of a set from scratch for purposes of defi ning 
kavu’a, I would not necessarily have insisted on immobility as a condi-
tion. In this sense, the details of my reading are not perfectly intuitive; 
I’m just providing the most natural interpretation consistent with the 
cases enumerated in the gemara.

Second, the gemara states that if we actively take a given ox out of the 
set, it is still regarded as kavu’a, but if we allow an ox to depart on its own 
unobserved, it is regarded as parish, at least in principle. The issue is 
whether, at the moment a given ox is specifi ed so that we can inquire re-
garding its status (leidat ha-safek), that ox is a member of the mixed set. 
Thus, if we actively removed it, we would have already specifi ed it prior 
to removal (and so the kavu’a principle applies), but if we allow it to de-
part unobserved, we have “found” it already removed from the set (so 
the parish principle applies). The same rule holds for the meat and the 
hamets/matsa cases we considered above. Now, again, if I were inventing 
the rules, I might have said that the act of specifying an ox itself removes 
it from the set so that there would be no cases of kavu’a other than those 
like the case of throwing a rock at an unspecifi ed person. So, in this sense 
as well, the details of the kavu’a principle are not perfectly intuitive, as I 
noted in my earlier articles. Nevertheless, I believe that my description of 
the mechanics of the principle of kavu’a best explains the known facts 
regarding its application. 

 But here I am prepared to concede a small point to Kazhdan’s prefer-
ence for an epistemic explanation. It might be that the critical moment 
for determining set membership is the moment in which the observer 
enters the story because that is the moment from which bias becomes 
possible. I repeat that bias itself cannot be the central point in under-
standing kavu’a because it is not relevant to many cases of kavu’a. How-
ever, even the general possibility of bias sometimes associated with some 
observation might be adequate to determine this secondary detail in the 
application of kavu’a: we determine set membership prior to the observ-
er’s entering the story.
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OBJECTION 3: KAVU’A IS NOT TREATED LIKE SAFEK 
HA-SHAKUL.

Finally, we come to my third objection to Kazhdan’s approach. Kazhdan 
understands the phrase “ke-mehtsa al mehtsa dami” as meaning that in 
cases of kavu’a, we treat the probability of, for example, the meat being 
kosher as 50%. My understanding is that we treat the meat as inheriting 
the mixed status of the set of which it is part. For me, “mehtsa al mehtsa 
dami” simply means that the status of the questioned meat is the same as 
the status of a mixture (yavesh be-yavesh) in which bitul is not invoked 
because the permitted and forbidden items in the mixture are in equal 
proportions. This has nothing to do with probability.

Kazhdan’s reading cannot be right for two separate reasons. First, the 
notion that Hazal spoke of probabilities lying on a scale between 0 and 1, 
or even that probabilities can be assigned numerical values at all, is indeed 
anachronistic. (I do not waffl e on this point, as Kazhdan suggests.) Sec-
ond, the claim that cases of kavu’a are treated like a safek ha-shakul (what 
we today would call a probability of 50%) is fl atly contradicted in the mat-
ter of the mouse dragging off the hamets/matsa. The gemara rules that 
in the case of kavu’a, the house into which the piece was dragged must 
be re-checked. But in a subsequent case considered there in which there 
is a genuine safek ha-shakul – the mouse took defi nite hamets either into 
my house or into a different house – my house does not need to be re-
checked. So, clearly, contra Kazhdan’s understanding, we do not treat 
kavu’a like a safek ha-shakul. 

Although I disagree with Kazhdan’s understanding of the issue, I 
believe my view wins on points, not in a knockout. I wish to commend 
him for a thorough and clear discussion and to thank him for his serious 
critique of my position, one which does indeed bring to light certain 
weak points in my understanding. 


