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HAYM SOLOVEITCHIK’S COLLECTED
ESSAYS: AN APPRECIATION
INTRODUCTION
Haym Soloveitchik has recently released two volumes of his collected
essays with a third volume planned for publication.1 For the English reader
it is a rare treat that many of his classic essays are now available in English
in one collection. The purpose of this article is to present some of Soloveitchik’s important insights into the history of Ashkenaz and thereby
encourage serious engagement with the original essays.
Volume I focuses on Rashi and the Tosafot, seminal figures in the history of Ashkenaz, with particular focus on their halakhic innovations.
Section 1 contains three complementary articles which explain the crucial
importance of Rashi’s groundbreaking commentary on the Talmud and
the historic innovation in Talmudic dialectics introduced by the Tosafot,
particularly Rabbenu Tam and the Ri. He explains that prior to Rashi, the
Talmud was a closed book to even the most learned of scholars due to its
uneven train of thought and its use of archaic Aramaic. Rashi’s genius was
his ability to clearly explicate the text with a minimal number of words
and guide the reader to the correct explanation. Once Rashi unlocked the
text through a vertical reading, this opened the door for the genius of
Rabbenu Tam and the Ri to learn the Talmud horizontally and engage in
dialectical thinking to help resolve apparent contradictions. According
to Soloveitchik, all subsequent readers of the Talmud are in a real sense
students of Rashi and the Tosafot and are heavily indebted to their pioneering efforts.
1
Haym Soloveitchik, Collected Essays Volumes One and Two (Portland, Oregon:
The Littman Library of Jewish Civilization, 2103 and 2014).
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The main part of Section Two (105 pages) is devoted to his study of
pawn broking in medieval Ashkenaz (which was the subject of his dissertation) and focuses on the halakhic innovations of Rashi and Rabbenu
Tam. In the introduction to the article he writes “every essay is written
for an imagined audience and mine was intended for Jacob Katz, Saul
Lieberman, and my father [Rabbi Joseph B. Soloveitchik]. Knowing that
all three appreciate brevity, I tried to say as much as possible in as few
words as possible. I may have succeeded, but short writing makes for long
reading, and I have long since regretted the terseness of the formulations” (Vol. I, 57).
The bulk (53 pages) of the third section is devoted to a chapter of his
master’s thesis on yein nesekh entitled “Can Halakhic Texts Talk History,”
and again, Rashi and Rabbenu Tam play a dominant role in the
discussion.
The main part of Section Four is devoted to his article “Religious
Law and Change: The Medieval Ashkenazic Example.”
Volume 2 is divided into three sections and the first one is entitled
“Re-evaluation of Eleventh-Century Ashkenaz.” The main thrust of this
section is to document the Babylonian origins of medieval Ashkenaz, using linguistic, halakhic, historical, and textual evidence, in contradistinction to the claim of Palestinian origins. To buttress this claim, Soloveitchik
proposes that there was a third yeshiva in Babel in addition to the
famed Sura and Pumbedita and Ashkenazi Jewry originated from this
community.
The second section is composed mainly of two essays dealing with
martyrdom in the medieval period. In the first one, entitled “Halakhah,
Hermeneutics, and Martyrdom in Ashkenaz,” Soloveitchik presents his
theory of “measurable deflection” in halakhic decision making.
He returns to this theme (but written many years earlier as his BA
honors thesis) in the second article, entitled “Maimonides’ Iggeret-haShemad: Law and Rhetoric,” in which he argues that Maimonides’ letter
to the Jews of Morocco is not an halakhic work because it does not exhibit the usual rules of halakhic argumentation, but rather is “a work of
rhetoric, in the classic (and medieval) sense of the term – as a pamphlet
aimed not at truth but at suasion, at moving people by all means at hands
toward a given course of action.” (Vol. II, 312).
The third sections consists of two essays entitled “Classification of
Mishneh Torah: Problems Real and Imaginary” and “Mishneh Torah: Polemic and Art.” In the first essay he deals with certain problematic sections in terms of classification in the Mishneh Torah and in the second
essay he attempts to explain Maimonides’ classification scheme in
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Hilkhot Shabbat. Briefly the problem is as follows: “Only in the seventh
chapter does Maimonides finally get around to the thirty-nine avot
melakhot and begin to spell out their details – something one might
have reasonably expected him to have done before…. However, Maimonides does not simply distinguish between the two categories but
proceeds to gather the pentateuchal aspects of all the melakhot in one
group of chapters (7-12) and then records all the rabbinic rulings in a
second group (chapters 21-24) with no fewer than eight chapters separating the two sections!... I now suggest that the reason for this cumbersome and counter-intuitive arrangement is quite simple – the Karaite
challenge” (Vol. II, 379-380).
In the first two volumes there are a number of recurrent themes:
Rashi
From the first page of the collection and throughout the two volumes, Soloveitchik extolls the importance of Rashi’s groundbreaking
commentary on the Talmud:
The Talmud is, as it were, a ‘telegrammatic’ text: the main points are
stated, but the flow, the linkage of the various points is left up to the
reader to reconstruct. It is this flow and linkage that Rashi supplies, and
with remarkably few words. Rashi was gifted with an inordinate ability to
detect both minor gaps in a presentation and the slightest ambiguity of
language, and to correct them succinctly. Realizing the cumulative effect
of trivial errors, he deftly guides the student through the text with a mere
word or two, preventing a host of possible misunderstandings. So definitively did Rashi solve these problems that no one ever attempted to write
a similar commentary of the Talmud, and all dissimilar ones-regardless
how prestigious-were swiftly consigned to oblivion. (Vol. I, 3).

According to Soloveitchik, Rashi’s Talmudic commentary is a work of art
and “like all great works of art, is multileveled in meaning. It here moves
simultaneously on the plane of timeless commentary and on that of contemporary reference” (Vol. I, 193).
Professor Israel Ta-Shma also shares this view of Rashi’s commentary,
and writes “it is wondrous how Rashi’s commentary can relate to the level
of every reader… the higher the level of the learner the more he can gain
from the commentary.”2
2
Israel Ta-Shma, Ha-Safrut ha-Parshanit la-Talmud Volume 1 [in Hebrew] (Jerusalem: Magnes Press, 1999), 49.
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In a striking departure from the usual detached writing style of an academic historian Soloveitchik comments:
To all appearances, no work seems less tinctured with the character and
attitudes of the author than that of Rashi. More than any other figure of
the Middle Ages, he resembles Keats’s poet, in that he seems ‘to have no
self, to have no identity but to be constantly informing and filling another
body’. The historian contemplating his oeuvre, which baffles all searches
for personality and posture, knows the despair that Schiller spoke of in his
encounter with the classics…Yet, unless we succeed in ‘seizing the poet’,
in perceiving the personal in the objective, unless we uncover the polysemy of the work that forms a watershed in Jewish history, seeing its
contemporary import alongside its permanent meaning, we shall never
truly understand Rashi, or fathom his greatness, or begin to write the
history of halakhah (Vol. I, 193).3

From Soloveitchik’s work it appears there were at least three important
ramifications of Rashi’s commentary:
1. “The commentaries of Rashi democratized Talmudic scholarship.
Prior to his work, the only way to master a tractate was to travel
to a Talmudic academy and study at the feet of a master…with the
appearance of Rashi’s work, anyone, regardless of means, could by
dint of talent and effort master any Talmudic topic, and could do
so with far greater precision than had previously been possible…the
lifelong study of Talmud, the constant conquest of new tractates,
and the unlimited personal acquisition of knowledge were in many
ways the consequence of Rashi’s inimitable work of exposition”
(Vol. I, 4).
2. The birth of Northern France as a European center of Torah learning. For centuries, the center of Torah learning in Ashkenaz had been
the great German yeshivot located in Worms and Mainz, where Rashi
himself had studied. These great centers were destroyed in 1096 in the
great massacres of the First Crusade. Some scholars have argued that
it was the result of this destruction that the center of the Ashkenazic
Torah world moved from Germany to France. Soloveitchik takes an
3
Soloveitchik’s contemporary and fellow expert on early Ashkenaz, Avraham
Grossmann, does attempt to delve into the personality of Rashi, focusing on his
humility and passionate embrace of the truth – see Avraham Grossmann, Rashi [in
Hebrew] (The Zalman Shazar Center: Jerusalem, 2006), especially 32-50. The only
other medieval halakhic figure who Soloveitchik writes about in such glowing terms
is the Rambam – see, for example, Vol. II 387-90.
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opposing view and maintains that the reason for the change was due
to the towering figure of Rashi and his commentaries. Once Rashi
learned the exegetical traditions of the German yeshivot in his youth
and returned to France to write his commentaries, the die was already
cast in favor of the French yeshivot. Professor Joseph Dan argues with
this position and asks how can we be sure that German Jewry would
not have produced figures equal to Rashi, Rabbenu Tam, and the
Ri if the communities were not destroyed?4 To which Soloveitchik
responds “the chances of a second Mozart and a second Beethoven
appearing alongside the first Mozart and the first Beethoven are as
great as that of Germany producing another Rashi, Rabbenu Tam,
and Ri alongside the original ones. This triad will figure in any count
of the half-dozen greatest Talmudists of the past millennium. Titans
aren‘t born twinned” (Vol. I, 30).
3. According to Soloveitchik, the commentaries of Rashi were a necessary but not sufficient condition for the flourishing of Talmudic
dialectical thinking among the Tosafot. “Rabbenu Tam and Ri succeeded in reviving dialectic and making it the basic tool of Talmudic
analysis to this day because they demonstrated on every page of the
Talmud just how productive, indeed indispensable, the approach
was” (Vol. I, 29). He further states that “the Talmud could no longer be studied vertically or consecutively, line after line, page after
page, as had been done previously. It demanded ‘horizontal’ study,
where each line of the Talmud was systematically collated with all
parallel passages found in the vast Talmudic corpus, and contradictions were uncovered and resolved” (Vol. I, 6). In order for this
work to be done, the Tosafot and their followers had to be assured
they were on firm footing in this basic understanding of the sugyot
and this was provided by Rashi’s commentary.
In other essays in the volume, Soloveitchik pointed out the importance of
Rashi as a towering halakhic authority, particularly focusing on his opinions regarding pawnbroking and yein nesekh (wine owned by a gentile).
“The essay also highlights, as does ‘Can Halakhic Texts Talk History?‘ below, the revolutionary role of Rashi in both halakhic theory and practice.
His mildness and reticence are deceptive. He was as innovative as he was
unobtrusive; his grandson, Rabbenu Tam, was as innovative as he was
obtrusive” (Vol I, 59). He also says that “we witness in both studies
Rashi’s growing confidence and his gradual willingness to take issue with
4
Joseph Dan, Toledot Torat ha-Sod ha-Ivrit bi-Yemei ha-Beinayim [in Hebrew]
(The Zalman Shazar Center: Jerusalem, 2011), 12, n.2.
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established practice. His intuitions were unerring from the outset, but
only with time and accomplishment could he break with minhag avotenu
(the traditions of our fathers). Break he did, but not quickly and not without ambivalence…His genius transfigured what it touched, but he never
sought to be revolutionary. If history insists that he nevertheless was one,
it should be in fairness add that he was a revolutionary malgre‘lui [despite
himself]” (Vol. I, 170).
Angle of Deflection
In the preface to Volume One, Soloveitchik writes:
Gathering together essays written over many years always leads the author
to ponder whether these varied studies have an inner coherence. Do they
reflect a preoccupation (conscious or not) with some underlying set of
problems that found expression in what were seemingly unrelated research
projects? I always knew that my attention as a historian was not held by
pure studies in intellectual history, such as would be had, for example, by
studying the gradual unfolding of many aspects of the Sabbath or Passover…Not that I neglected studying these areas, but when I researched
them, my purpose was more to see how the halakhah evolved in neutral,
laboratory-like conditions as it were, so as to better recognize elsewhere
when there was a deviation from its normal course-some uncharacteristic
swerve in the unfolding of halakhic ideas and rulings that pointed to an
undetected force at work there. I later termed this swerve ‘measurable deflection’ and discuss it in some of the essays that follow (Vol. I, vii).5

In his essay “Halakhah, Hermeneutics, and Martyrdom,” Soloveitchik avers:
A Historian has no right to claim extraneous influences unless he or she can
show that the conclusion arrived at by the thinker is so atypical that unless
something has impinged, consciously or unconsciously, upon his thought
he could never have arrived at the conclusion that he did. I have called this
elsewhere detecting an angle of ‘measurable deflection’ (Vol. II, 230).6
5

It would be interesting to compare this perspective on halakha with the one
Soloveitchik developed in his landmark article “Rupture And Reconstruction: The
Transformation Of Contemporary Orthodoxy” (Tradition 28:4 (1994), 64) and
compare it to Rav Soloveitchik’s explanation of the masoretic role of the Jewish
mother and the Jewish father (“A Tribute to the Rebbitzen of Talne,” Tradition 17:2
(1978), 73).
6
Interestingly, Professor Nechama Leibowitz, who like Soloveitchik held Rashi in
the highest esteem, felt strongly that there were no historical or cultural influences on
Rashi’s commentary on the Torah and all his exegetical remarks were in response to
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He forcefully argues that one example of deflection is the Tosafot’s justification of martyrdom in various circumstances. “The simplest readings
of the relevant passages led to the impossible conclusion that the saintliest
of martyrs, whose deeds were being held up as religious ideals, were,
in reality, criminals. Obviously, then, the simplest reading was wrong”
(Vol. II, 254).7
He bases this on the fact that “all remarks of the Tosafists on voluntary martyrdom, torture, and suicide are comments on aggadic portions
of the Talmud” (Vol. II, 234) which usually do not carry normative
weight. In addition, “the traditional view, and the one to which I subscribe, would characterize the relationship between halakhic and aggadic passages in tosafist thought thus: aggadic statements have no
validity when opposed by halakhic ones. However, when the normative
passages in the Talmud provide no guidance, one may then fall back on
the aggadic portions for guidance, seeking some precedent in the sacred
texts, some guide in the canonized literature for conduct in new and
unchartered waters. However, whatever the status of aggadah, the
conclusions derived from it must flow logically from the passage cited”
(Vol. II, 235).
Soloveitchik claims that the narratives cited by Tosafot to support
their support of voluntary martyrdom are not relevant to the discussion
and thus a “measurable deflection” is detected in Tosafot’s approach to
the issue. For example, the Talmudic tale of the 400 boys and girls who
drowned themselves rather than submit to a life of forced prostitution is
not relevant because being forced into heterosexual relations with a gentile does not require martyrdom. And the stories of the torture of R.
Akiva and R. Hanina ben Tradyon are not relevant because “the torture
meted out to him was punishment for deeds past, not an attempt to coerce him to abjure his God. It was not an instrument of religious duress
but a ritual of violence, to give horrific expression to their outrage at his
disobedience” (Vol. II, 237). Hence “the Tosafists’ conclusion is openly
and avowedly based on cultural norm, on a religious given of the society
in which they live” (Vol. II, 240).
textual difficulties. For an example of the use of the concept of measurable deflection
in contemporary halakhic discourse, see Alan Jotkowitz, “Abortion and Maternal
Need: A response to Ronit Irshai,” Nashim 21 (2011), 97-109.
7
An opposing viewpoint is expressed by Ephraim Kanarfogel who writes “Rabbenu
Tam did not manipulate talmudic texts to serve his purpose when he sought to justify
contemporary practices. Rather, he achieved his aim through incisive interpretation”
(“Halakha and Metziut (Realia) in Medieval Ashkenaz: Surveying the Parameters and
Defining the Limits,” Jewish Law Annual 14 (2003), 193-224.
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He makes a similar argument in his essay “Maimonides’ Iggeret haShemad: Law and Rhetoric” maintaining that as a legal work or a halakhic
responsum the arguments are indefensible. The letter was written to defend the behavior and religious practice of the Moroccan Marranos. A
letter was circulating in the Moroccan community which maintained that
Islam was idolatry and any Jew who professed his or her faith in it even
under compulsion was an apostate liable to the death penalty under Jewish law. In addition, religious acts and prayer performed by these Marranos
were abhorrent to God and worthless. These positions obviously caused
great consternation to the Marranos attempting to live a clandestine Jewish
life. Maimonides responded to these harsh claims in his letter by making
two main arguments. First, “that the profession of the prophetic character of Mohammed is not a form of idolatry, and, second, that in any event
it is done under compulsion” (Vol. II, 291). According to Soloveitchik,
Maimonides fails to prove his point “that the profession of the prophetic
character of Mohammed is not a form of idolatry” (Vol. II, 291). In the
letter there is no discussion of the status of Islam in Jewish law and the
question of whether swearing allegiance to Mohammed is a denial of
the superiority and eternal truth of the revelation to Moshe as expressed
in the Torah is not addressed.
Regarding the second line of defense Soloveitchik writes:
It may be a plausible assumption that words, unlike deeds, possess no
intrinsic weight and attain significance only through the intention of the
utterer-and then again, it may not. At any rate, such a supposition is a
very novel one, and it detaches a sizable area of conduct from the domain
of martyrdom which has hitherto been supposed to belong to…One cannot just assert it and assume that by so doing one has refuted the opposite
view. But this is precisely what Maimonides has done. He has adduced
either no evidence or insufficient evidence…Significantly, in all his subsequent voluminous writings – the Perush ha-Mishnayot, the Sefer ha-Mitsvot
and the Mishneh Torah – no mention whatsoever is made of such a theory
(Vol. II, 299).

And he continues:
Our attention is immediately caught by the nature of the material Maimonides employs. His entire defense rests on aggadic sources. Homiletic
disquisitions are not the stuff of which legal arguments are made. Their
amorphousness and subjectivity make them unamenable to a serious juridical system (Vol. II, 301).
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For these reasons, Soloveitchik detects a “deflection” in Maimonides’ letter and maintains it is primarily a work of polemical rhetoric as opposed
to a halakhic treatise.
Professor David Hartman takes issue with Soloveitchik’s description
of the letter. As Soloveitchik himself points out, Hartman’s position does
not contain a real halakhic argument but is rather an explanation of how
a decisor should proceed when faced with a halakhic question with profound social and ideological ramifications. According to Hartman, “for
Maimonides, Judaism is not merely a compilation of legal rules and regulations; it is rather a comprehensive religious way of life in which Halakhah
is an instrument that organizes and provides a framework for expressing
the relationship between Israel and God.”8
As explained by Lorberbaum and Shapira:
According to this approach, the halakhah is not exhausted by a delimited,
specific group of rules; it also includes values and principles that constitute the goal of the halakhah. These values and principles find striking
expression specifically in the non-legal portions of the Jewish tradition: in
the bible, in then Aggadah and in Jewish thought. It follows that these
are seen as halakhically valid sources which may and ought to be used in
the process of halakhic decision-making. According to this approach, the
process of halakhic decision-making is not one of logical deduction from
legal values, but rather an expression of a human decision based upon
broad judgement that takes into consideration not only the rules but also
their ultimate purpose. Hartman see the Epistle on Martyrdom as bearing
witness to this approach.9
8

David Hartman, “The Epistle on Martyrdom: Discussion” in Crisis and
Leadership: The Epistles of Maimonides, translated and notes by Abraham Halkin,
discussions by David Hartman, 46-90 (Philadelphia: Jewish Publication Society,
1985). A similar argument was made by Adiel Schremer in a critique of Soloveitchik’s
work on Gentile wine: “Soloveitchik’s focus is on the ways medieval halakhists
conceptualized the problems, that is, their understanding of the halakhic doctrines
involved, and their interpretations of the relevant Talmudic texts. This reflects his
fundamental view that halakhic positions are primarily the product of textual learning
and conceptual thinking. This paper follows a different path. Approaching the subject
with the jurisprudential assumptions of the legal school known as Legal Realism, it is
maintained that the considerations underlying the halakhic disputes among medieval
Ashkenazi rabbinic sages pertaining to kashrut of wine relate to the consequences of
their rulings and their implications for the religious identity of the Jewish community”
(“History, Halakha, and Religious Identity in the Halakhic Discourse of Rabbinic
Sages in Medieval Ashkenaz” [in Hebrew], Zion 81:1 (2016), 31-65).
9
Yair Lorberbaum and Haim Shapira “Maimonides’ Epistle on Martyrdom in the
Light of Legal Philosophy,” Dine Israel 25 (2008), 138-9.
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It is then perfectly reasonable to rely heavily on biblical and aggadic
sources in developing a position and it is also crucial to understand what
the effect of the decision will have on the community and on Jewish continuity. For these reasons, Hartman maintains that the letter is a halakhic
work of the first order. Lorberbaum and Shapira attempt to demonstrate
that the different approaches to the letter of Soloveitchik and Hartman
parallel an important argument in legal philosophy between the formalists
and anti-formalists. According to legal formalists, the legal rules are organized in a system with an internal order, law should be isolated from its
value dimension, creativity is limited in the decision making process, and
certainty and predictability are important outcomes of the process. Antiformalists disagree with these principles and believe that “the sources of
the law are not necessarily found within the written law (in the constitution or the law itself) nor in the rulings of the various tribunals acting
within a given system. These legal sources are derived at times from the
ethical principles observed in a given society or from the basic principles
of the legal system. The judge discovers these principles, not only in the
recorded law, but also in the values and ideological elements that are inherent between the lines of the law or that lie in its basis.”10
In their respective understandings of the letter, Soloveitchik takes a
formalistic approach to what a halakhic responsum should look like and
therefore rejects the letter as a halakhic work, while Hartman takes an
anti-formalistic approach to law and therefore has no problem accepting
the letter as a paradigmatic halakhic responsum. Notwithstanding the intellectual attractiveness of this approach based on different approaches to
legal philosophy, is it is important to note that Soloveitchik and Hartman
are writing from different perspectives. Soloveitchik is approaching the
letter as a historian of halakha while Hartman is writing from the perspective of a theologian who advocates for an anti-formalistic approach to
Jewish law in general. This argument on how to understand halakha as it
relates to Maimonides’ letter also has implications for modern halakhic
decision making. For example, Rabbi Emanuel Rackman argues for a teleological approach to halakha which calls for halakhic decisors to take
into account the ultimate purpose of the law in formulating their decisions. In his words:
Occasionally there were Rabbis who did not hesitate to say that intuitively they felt what the correct decision was-on the basis of ethical or
even political considerations-and they later supported their intuition with
10

Lorberbaum and Shapira, 151.
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relevant texts. Indeed, were more Rabbis to be this candid it would be
discovered that a personal philosophy is a very important factor in the
process. Needless to say, the conclusion must be based on the law, and its
vast literature, and the reasoning must be objective and able to withstand
criticism by peers.11

R. Rackman advocates this approach to help solve the aguna problem, to
increase the rate of organ donation by allowing organs to be taken from
a comatose patient, and to oppose religious coercion in Israel. He himself
notes one of the main problems with this perspective, that the purposes
of the laws are not always clear: “Perhaps it was because rabbis could not
always agree on the purpose of the law that it was regarded as safe to rely
on texts alone in judicial decision-making.”12
Rabbi Lichtenstein takes a different approach to this question:
These are immanent questions, to be honestly and conscientiously confronted; and surely we have no right to demand of a posek, almost as a
matter of moral and personal right, the most comforting answer. The
notion that “where there is a rabbinic will there is a halakhic way” both
insults gedolei Torah, collectively, and, in its insouciant view of the totality
of Halakhah, verges on the blasphemous.13

In addition, one must be careful when comparing halakha which is functioning within a religious system with secular jurisprudence because, as
Soloveitchik himself notes, “if law is conceived of as religious law must
be, as a revelation of the divine will, then any attempt to align that will
with human wants, any attempt to have reality control rather than to be
itself controlled by the divine norm, is an act of blasphemy and is inconceivable to a God-fearing man” (Vol. I, 239).
The Babylonian origins of Ashkenazi Jewry
A major part of the second volume is dedicated to the question of the origins of the Ashkenazic Jewish community: did it have its roots in Palestine or Babylonia? Ta-Shma has developed the thesis that minhag (custom)
had the power to override halakha in early Ashkenaz because of the
11

Emmanuel Rackman, Halakhah: Orthodox Approaches in Modern Halakha in
Our Time (Jersey City, NJ: Ktav, 1995), 13.
12
Ibid., 13.
13
Aharon Lichtenstein, “The Human and Social Factor in Halakha,” in Leaves of
Faith Volume I (Jersey City, NJ: Ktav, 2004), 174-5.

81

TRADITION
Palestinian roots of the community and because the Palestinian Talmud,
as opposed to the Babylonian Talmud, maintained that custom can overrule normative law. He bases this on the emphasis on minhag found in
the book Ma‘aseh ha-Ge‘onim, which was written by the four sons of
Rabbi Makhir of Mainz at the turn of the eleventh century. Soloveitchik
maintains that the book is a minor work by second-rate scholars which
did not reflect the mindset of the major scholars of early Ashkenaz such
as Rabbenu Gershom or Rashi and therefore “no significant scholar of the
eleventh century entertained the notion of a singular minhag Ashkenaz
ha-Kadmon“ (Vol. II, 62) and there is therefore no evidence for the Palestinian origin of Ashkenaz.14
Soloveitchik next turns his attention to the claim advanced by Professors Grossmann and Ta-Shma15 that in Ashkenaz, the Babylonian Talmud
was not authoritative and Ashkenazi decisors frequently based their halakhic rulings on biblical verses and Talmudic narratives. Through a detailed analysis of the responsa of the early Ashkenazi scholars Rabbenu
Gershom Me’or ha-Golah, Rabbi Yehuda Ba’al Sefer ha-Dinim, and Rabbi
Yosef Tov Elem of Limoges he demonstrates how indebted they were to
the Bavli and points out that of the ninety-nine known responsa of Rabbi
Yehuda Ba’al Sefer ha-Dinim, ninety eight are decided based on the Bavli.
Soloveitchik maintains that the instances where the respondents used biblical verses or aggadot are due to the fact that these are instances where
the Bavli did not provide guidance (Vol. II, 72) or are used as rhetorical
devices as these sources were more readily known to the laity as the Talmud was still mostly a closed book accessible to only the most erudite
scholars (Vol. II, 100).
In another essay in the volume, entitled “Communications and the
Palestinian Origins of Ashkenaz,” Soloveitchik uses other lines of evidence to cast doubt on the Palestinian origins of Ashkenaz. For example,
the fact that the early Ashkenazic version of many Talmudic tractates reflect the same text used by the Babylonian Ge’onim and found in the
Cairo Genizah points to a Babylonian origin of Ashkenazi halakhic culture. In addition, he cites recent studies that demonstrate that the Rhineland was at the center of various trade routes connecting the East to the
West and thus there was ample opportunity for cross-pollination to occur
between the ancient Jewish community in Babylon and the nascent one
14

Soloveitchik notes that in his work he is not discussing the genetic origins of the
Ashkenazi community (Vol. II, 157) but certainly advances in population genetics
could potentially shed light on the origins of the community, even those related to
its halakhic culture.
15
See Vol. II, 71 for a comprehensive list of citations.
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in Germany. In halakha, early Ashkenaz followed Babylonian prescriptions as well, for example in the areas of kashrut and yein nesekh. Soloveitchik does concede that the Ashkenazi piyut (liturgical poem) does have its
roots in Palestinian culture, but this does not preclude a dominant role
for Babylonian influences in Ashkenazi halakhic culture.
The final and most provocative essay in the section is entitled “The
‘Third Yeshivah of Bavel’ and the Cultural Origins of Ashkenaz – A Proposal.” The essay begins as follows:
The theories that Ashkenaz was originally governed by an ancient, immutable custom or that its roots lay deep in the halakhic soil of Palestine
have been weighed and found wanting. The reader, however, is entitled
to ask, ‘while dispelling error is always beneficial, what have you to offer
in its place? Ashkenaz did not emerge ex nihilo; it came from somewhere.
Where was that “somewhere” and what was its nature? Can you suggest
a new narrative of the genesis of Ashkenazic culture? (Vol. II, 150).

Soloveitchik continues, “I am not contending that the Babylonian Talmud is the sole source of Ashkenazic halakhic culture – cultural origins
tend to be far more complex – I argue only for its centrality” (Vol. II,
151). He then makes a series of salient points.
1. The scholars of early Ashkenaz felt that they understood the Talmud
better than the Ge’onim and that their texts were more reliable than
those of Sura and Pumbedita (Vol. II, 156).
2. Early Ashkenaz had the entire Babylonian Talmud at their disposal
and were actively engaged in explicating every tractate and every
sugya, including narrative sections, but had no copy of the Palestinian
Talmud.
3. The standard Yeshiva curriculum included all of Seder Kodshim,
which was not studied in other diaspora communities or even in
Sura or Pumbedita (Vol. II, 163).
4. Early Ashkenaz’s fluency in Aramaic.
All of these lead him to the conclusion that “given their command of
Babylonian Aramaic, their ignorance and indifference to the Yerushalmi,
and their exclusive preoccupation with the Babli, the founding fathers
of Ashkenazic halakhah clearly hailed from Babylonia rather than from
Palestine” (Vol. II, 163).
The fact that the new communities in Ashkenaz studied Talmudic
tractates that were not studied in Sura or Pumbedita leads Soloveitchik to
propose “that Ashkenaz was not settled by Sura and Pumbedita, but by
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disciples of what I would call the ‘Third Yeshivah of Bavel’, in which these
tractates were regularly studied. The new settlement in Ashkenaz simply
reproduced the intellectual traditions and study patterns of its original
habitat, replicating the old in the new setting, as immigrants usually do”
(Vol. II, 164-5).
He then deals with the obvious question of why we have no historical
record of a “Third Yeshiva of Bavel” and argues that the Cairo Genizah
has distorted our history of the Jewish community in Babylonia during
the Ge’onic period. Sura and Pumbedita were the official seats of Jewish
power and from there communication filtered out to other Jewish communities in the West, as reflected in the Genizah documents. This does
not mean there were not large unofficial Jewish communities in the rest
of Babylonia who had their own innate halakhic traditions and yeshivot.
And from one of these communities (which happened to have a tradition
of learning Kodshim) emigrated the ancestors of Ashkenaz.
In a response to Soloveitchik, Professor David Berger has advanced
an alternative explanation for the Ashkenazi halakhic culture (Vol. II,
202-215). He argues that Rabbi Leon (the teacher of Rabbenu Gershom)
brought the Babylonian halakhic tradition to Mainz, as opposed to there
being immigration to Germany from Babylonia. Berger also does not take
it for granted that these early German scholars were native Aramaic speakers as they could have learned the language from a heavy immersion in the
Targum and Talmud. He also does not agree with Soloveitchik’s contention that there was a healthy disrespect for the Ge’onim among the early
Ashkenaz scholars. All this leads him to question Soloveitchik’s proposal
about the origin of the Ashkenazi Jewish community.

CONCLUSIONS
In reading Soloveitchik’s works, one is overwhelmed by his depth of
knowledge of the relevant material and his relentless pursuit of the truth.
In critiquing Professor Grossman’s depiction of Rabbenu Sasson as a
stringent decisor, Soloveitchik comments “I have doubts about the aptness of their portrayal and would like to scrutinize the various pieces of
evidence that they have adduced. In treating the issues invoked by Grossman
I have an unfair advantage, as I have spent many years of my life studying
three of them” (Vol. II, 106). Regarding a problematic footnote, he explains “what happened was that once, while studying, I made a mental
note that ‘Tosafot’ had taken for granted that ben sorer u-moreh lo hayah
ve-lo ‘atid lihyot, and I had this in mind when writing the passage under
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discussion. However, I could not remember at the time where the passage was found. I left the footnote blank and then forgot about it. The
editors at Jewish Quarterly Review e-mailed me that footnote 60 was
blank. I pulled out Halbertal’s book found the relevant pages and registered them as a reference – improperly. This is what happens when one
cuts corners” (Vol. II, 285-6). Notwithstanding these comments, the two
volumes are an exercise in how not to cut corners in mastering the relevant material to write a proper history and in pursuing the truth in academic scholarship.
Soloveitchik is also a master of painting a picture of how the halakha
was developed by its early scholars. In describing the writing and editing
of Rashi’s commentary on Avoda Zara (which, according to Soloveitchik,
Rashi wrote without the benefit of the insights of teachers, as this tractate
was not studied in Germany) he writes:
[Rashi] decides that the time has come to provide his people with a vade
mecum for this central tractate, so that they may possess for the first time
not only an extensive commentary but also a briefer, practical guide based
on talmudic sources instead of having to rely on the traditional rules of
thumb in use up to then. The Spartan literary discipline which he has
imposed on himself prevents him from doing this in his own work. So he
calls his son-in-law and pupil, R. Yehudah b. Natan (Rivan), and dictates
to him a three-tiered commentary of exegesis of the controlling Talmudic
passages, halakhic decision (pesak), and practical application. Time passes.
More and more tractates yield up their secrets to Rashi, and he returns
once more to Avodah Zarah and revises it here and there. The changes
are important but few. Finally, towards then close of his life, he decides to
give that tractate a final review and updates the expanded version that he
had dictated to Rivan. He calls his grandson, Shemu‘el, tells him to take
up his uncle’s commentary, and together they revise it (Vol. I, 188).

Soloveitchik himself comments that this picture is speculative but nonetheless it is one that breathes life into the ancient texts.
Soloveitchik writes in explaining the widely held belief that Ashkenazi
Jewry had its roots in Palestine was perhaps due to “unconscious Zionist
motivation” (Vol. II, 142) in the late nineteenth and early twentieth centuries among scholars of Wissenschaft des Judentums. Soloveitchik’s alternative contention that Ashkenazi Jewry’s halakhic culture is rooted in the
Babylonian Talmud might also reflect unconscious motivations. In fact,
throughout the two volumes there seems to be allusions to his illustrious
family’s traditions and ideologies. Central to the Brisker worldview is the
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supremacy of the Babylonian Talmud and its role in molding their halakhic culture. Like early Ashkenaz, as described by Soloveitchik, they
strove to master the entire Talmud, even those tractates without practical
ramifications. Many Briskers focus their learning on Seder Kodshim, the
exact tractates which Ashkenaz restored to the yeshiva curriculum. In
describing Ashkenaz’s disregard for writing halakhic response, he could
be describing the Brisker’s similar sentiments: “Rashi avoided drawing
any practical conclusions in his own commentaries. His life work was exegesis and, with the rarest of exceptions, he did not deviate from this
goal…When reading the Siddur Rashi or the Issur ve-heter shel Rashi one
never imagines that these were his life’s work. The thought is risible, as
Rashi’s magnum opus is his immortal commentary on the Talmud. The
responsa and the halakhic guides that he wrote are pittances when placed
alongside his exegetical oeuvre” (Vol. II, 31). Compare this to Rav
Soloveitchik’s description of the Halakhic Man:
The foundation of foundations and the pillar of halakhic thought is not the
practical ruling but the determination of the theoretical Halakhah…and if
necessity-which is not to be decreed-compels them to disregard their preference and to render practical decisions, this is only a small, insignificant
responsibility which does not stand at the center of their concerns.16

Regarding the development of Talmudic dialectical thought by Rabbenu
Tam and the Ri, Soloveitchik writes:
The Tosafists undertook, on each and every topic, to collate all the discussions of a given issue in the entire Talmud, note any contradictions between the different passages, and resolve them by distinguishing between
the cases under discussion…the task of the scholar is to ferret out the distinctiveness of each of the seemingly similar cases under discussion and,
thereby, restore harmony to an apparently dissonant corpus (Vol. I, 5).
16
Joseph B. Soloveitchik, Halakhic Man (Philadelphia: The Jewish Publication
Society, 1983), 24. Soloveitchik himself alludes to this in an afterword to one of
the book’s essays: “When the article first appeared, Chimen Abramsky of University
College London [himself a scion of an important rabbinical family] wrote to me that
my analysis of the encounter between Rabbenu Tam and Rabbenu Shemaryah in
the case of the recalcitrant debtor was an application of the story told by S. Zevin…
about my great grandfather, R. Hayim Soloveitchik, and R. Yitshak Elhanan. I
replied that if my construction was a retrojection it had been an unconscious one,
and, more importantly, whether or not it was, was irrelevant. The test of a historical
reconstruction is not from where the historian got the idea, but whether there is a
persuasive correspondence between the data being interpreted and the interpretation
proffered” (Vol. I, 223).
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Since the golden age of the Tosafots no one has done this better or
more completely that Soloveitchik’s Brisker ancestors.
Soloveitchik also make notes of the halakhic insularity of Ashkenaz,
its “curriculum was far wider, its detailed knowledge of both halakhah
and aggadah far greater (by virtue of its line-by-line exposition)…this was
followed by the revolutionary labors of Rabbenu Tam and Ri, which revived Talmudic dialectic and ushered halakha into a new golden age.
These later developments only confirmed the Ashkenazic notion of halakhic superiority. What could a R. Mosheh b. Maimon of Córdoba or a
R. Shelomoh ibn Aderet of Barcelona possible teach them?” (Vol. II,
190). In addition, “there is Ashkenaz’s avoidance of any involvement
with the higher culture of its environment” (Vol. II, 192). Both of these
“insularities” could also describe a scholar steeped in the Brisker tradition. In the classic Brisker sefarim other contemporary achronim are rarely,
if ever, quoted and there is no significant engagement with the surrounding secular culture, be it philosophical, literary, or scientific.
Finally, Lorberbaum and Shapira’s contention that in his approach to
Maimonides’ letter, Soloveitchik was taking a formalistic approach to the
law has no better expression that his father’s description of halakha:
Halakhic man, well furnished with rules, judgements, and fundamental
principles, draws near the world with an a priori relation. His approach
begins with an ideal creation and concludes with a real one. To whom
may he be compared? To a mathematician who fashions an ideal world
and then uses it for the purpose of establishing a relationship between it
and the real world.17

17
Soloveitchik, Halakhic Man, 19. Even Soloveitchik’s use of the term “deflection”
hints at a similarity between mathematics and halakha. Lorberbaum and Shapira
themselves make the connection between Soloveitchik’s formalistic approach to law
and his father’s writings, see Lorberbaum and Shapira, 163-4 and Soloveitchik’s
response (Vol. II, 338- 46). Notwithstanding the above, see Rav Aharon Lichtenstein’s
recollection of “the Rav’s [Rabbi Soloveitchik] own experience as a posek – admittedly,
not his primary task – over the years reflected this outlook … I recall vividly how the
Rav appeared at one of the opening sessions, warmly endorsed the project [analyzing
responsa where the ethical moment figured significantly], and enthusiastically recalled
how Reb Lippa Mirrer had gone to great lengths in order to overcome prima facie
considerations which had seemed to portend an almost certain issur for the wife
of a kohen” (Lichtenstein, 173). This might be a reflection of R. Lichtenstein’s
differentiation between the bet midrash and the bet din, see Lichtenstein, 162-3.
Also see Lawrence Kaplan, “From Cooperation to Conflict: Rabbi Professor Emanuel
Rackman, Rav Joseph B. Soloveitchik, and the Evolution of American Modern
Orthodoxy,” Modern Judaism 30:1 (2010), 46-68.
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In his teachings and written works, R. Joseph B. Soloveitchik has demonstrated the philosophical and theological underpinnings of his Brisker
ancestors,18 and from a historical perspective Professor Soloveitchik has
shown how his family’s traditions have their roots in the flowering of
halakhic culture and scholarship which occurred in Ashkenaz. In this
short essay I have only touched the surface of Soloveitchik’s remarkable
scholarship and provocative insights which have taught a generation of
students how to do the academic study of halakha and how halakha can
talk history. A full appreciation of his work can only come with a study of
the original essays, which I recommend to anyone wishing to broaden
and deepen their knowledge of Jewish history in general and of Ashkenaz
in particular.

18
Halakhic Man is prefaced with a quote from Sota 36b: “At that moment the
image of his father came to him and appeared before him in the window.”
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