
COMMUNICA TIONS

THE CONSERVATIVE KETUBAH

To THE EDITOR OF TRADITION:
It was with a great deal of inter~

est that I read the article "Recent

Additions to the Ketubah" by Rab-
bi Norman Lamm, in the Fa111959
edition of TRITION.

However, I canot agree with his
halakhic conclusions or with his
logic, and beg to take issue with his
contention that the Conservative
Ketubah is invalid because it is an
asmakhta.

Rabbi Lamm lists three defii-
tions of asmakhta under which he
classifies the third clause of the new
Conservative Ketubah and con-
cludes that the Conservative amend~
ment is an asmakhta and therefore
invalid. The first category of as-
makhta mentioned is "Contracts In~
volving Undetermined Sums." He
quotes Maimonides (Mekhirah
11: 16) to the effect that an obliga-

tion to pay an undisclosed sum,
even with a kinyan, is not a legal
obligation. Using this reasoning he

desires to invalidate the Conserva-
tive Ketubah, stating that it too ob-
ligates the party who refuses to
meet with their Beth Din or ac-
cept its decision to pay an . unde-

termined fie.

What Rabbi Lamm. does not
quote is the very next statement of
Maimonides (Mekhirah 11 : 17)
which is: "Why then is it that if
one makes an agreement with his
wife to feed her daughter he is
bound to do so? Because the agree-
ment was made at the time of the
wedding and this is an example of
verbal promises by which one can
take possession." Maionides spe-
cifically states that an agreement to
pay an undisclosed sum, made at a
wedding ceremony, is binding, even
though it would be invalid if made
under any other circumstances. A
kinyan, also, is unnecessary accord-
ing to Maimonides.

The Conservative amendment to
the Ketubah is part of the marriage
ceremony and cannot be included
in this category of asmakhta.
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(The Mishneh Le'melekh (Mek-
hirah 11 :2J remarks that Maimo-
nides may possibly consider a con-
tract containing any type of as~

makhta valid, if it is made during
the wedding ceremony.)

Another reason why the Conserv-
ative Ketubah is an asmakhta, Rab-
bi Lamm claims, is that it is a
"Contract Involving Commitments
Which Are Only Partially Under
Control of the Obligating Party."

As proof of this contention he com~
pares the amendment to the talmud-
ic case where the first party com-
missions the second party to pur-

chase wine for him at a low price.
Should the second party fail to do
so, he must pay. the diference be~

tween the price paid and the lower
price. Because this agreement is
contingent upon the wilingness of
the wine merchants to sell it to him
at a low price, it is an asmakhta

and invalid.
"Similarly," writes Rabbi Lamm,

"the success or failure of a marriage
is always contingent upon two in~
dependent wils-husband and wife
. .. the psychological pattern here

is analogous to that of the wine

contract. "
Rabbi Lamm fails to note that

there are diferences between these

two cases; that the involvement of
a thi.d party does not make either
case an qsmakhta. MaImonides

(Ishut 6: 12) writes that if a man
'Says to a woman, "I wil marry you
.on condition that Mr. X wil sell
his field to me," the condition and
the contract are valid even though
it involves a third party.

The reason why the talmudic
-case involving the wine merchants
is invalid is due to the fact that the
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fulfillment of the second party's

commitment can be hindered by a
third party, i. e. they can refuse to
sell to him at a low price.
In the case of the Ketubah

amendment the husband (or wife)
states that he wil come to court if
summoned or pay a fine-no one
hinders him in the fulfilment of his
obligation.

The Ketubah amendment is in no
way contingent upon a third party
fOT its fulfilment and is therefore

not invalid because of asmakhta.
I fail to understand Rabbi

Lamm's note 35:4. He concedes
that a retroactive clause and a kin-
yan are sufcient to neutralize the

asmakhta-nature of a contract and

validate it, and these conditions are
present in the Conservative Ketu-

bah. After granting all this, he pro-
ceeds to prove that there are many
conditions O'f an uncertain nature
in the Conservative Ketubah and

therefore it is invalid. because of an
asmaktha.

Once Rabbi Lamm concedes that
the Ketubah contains neutralizing
factors, it is a valid, legal, and bind-
ing. contract despite all of its as-

makhta clauses. This concession

automatically means that the Con-
servative Ketubah cannot be in-
validated as an asmakhta.
Rabbi Lamm also writes that the

second clause is invalid because it
is a commitment to mere words and
there is no substance to an agree-

ment "to accept the authority of the
court." However, Rabbi Lamm
quotes the Talmud which states
that a financial stipulation would re-
move it from the category of a
contract to mere words and validate
it. The Conservative Ketubah does
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stipulate that a penalty is to be paid
for not accepting "the authority of

the court."
Rabbi Lamm errs when he sep~

¡nates the second clause from the
third clause of the Ketubah and
considers each an entity by itself.
Actually they are in one contract,
contigent and dependent upon
each other. The second clause es-
tablishes the Conservative Beth
Din as the authority and the third
clause gives it power to penalize

the one who does not adhere to its
decision. Since there is a fiancial

obligation, even though it is to pay
a penalty, it is not a kinyan deva~
rim-an agreement to mere words
--but a legal contract.

In conclusion, and for the pur-

pose of clarifcation, I want to state
that I am neither an advocate of the
Conservative Ketubah, nor do I
claim halakhic validity for this
amendment. I merely contend that
it is not in the category of an as~

makhta.
(Rabbi) CECIL W ALKENFELD

Woodhaven, N. Y.

RABBI LAMM REPLIES:
Rabbi Walkenfeld's first objec-

tion to my critique is based on M e-
khirah 11: 17, where MaImonides
rules that an agreement by a man to
feed his prospective wife's daughter
is binding if the agreement was
made at the time of the wedding.

The point seems to be well taken,
except that closer study of MaImon-
ides' opinion, particularly in Ishut
23: 17 and 18, yields different
results. In the latter halakhah Mai-
monides deals with the same issue
in greater detail, as he does in the
whole latter half of chapter 23. And

he consistently refers to specific
commitments, e.g., "he who marries
a woman and specifies that he wil
feed her daughter so-many and so~

many years,n etc. Why the difer-
ence? Because in M ekhirah
11 : 17 he states a general principle
- that agreements contracted dur~

ing a wedding are bindig - in
contrast to the previous balakhah

(11 : 16) where an obligation for an
undetermined sum is ruled invalid.
In ¡shut 23, however, he treats the
whole problem of arrangements
concluded at weddings in greater
detail. Here he insists on a more
specifc commitment. Evidently
Maimonides . regards the "five year"
limit as unspecific in normal cases,
but suffciently determined to be
contracted during or right before a
wedding. Even at a wedding, how-
ever, some specification is neces-
sary; a blanket agreement wil not
do.

I am not sure I understand Rab-
bi Walkenfeld's second stricture. It
seems that his objection is based

upon a fallacious comparison of the
Ketubah situation with that of the
wine merchant. The wilingness of
the husband OT wife to answer the

summons or pay the fie is inde-
pendent of any outsider, he argues,
and is thus not analogous to the

case of our wine merchant. Agreed.
But neither does anyone hinder the
wine merchant from paying his pen-
alty. Rabbi Walkenfeld's error con-
sists of comparing, as it were, ap-
ples with pears. The wilingness to
pay, which is completely independ-
ent, was never questioned in either
case. The real test is in the nature
of the transaction that brings the

two parties before the court in the

105



Communications

fist place. And here both are sImi~

lar - the wine merchant and the
husband (or wife) agreed to a
transaction which was only partial-
ly controllable by them, a purchase
of wine in one case and a happy
marriage in the other. The quota-

tion from Maimonides (lshut 6: 12)
does not prove anythig. The con-
dition there stipulated is completely
independent of the skill or intell-
gence of the husband, in which
case, as I pointed out in paragraph
B p. 112 of my article, there is no
question of asmakhta.

Rabbi Walkenfeld is right when
he implies that in my footnote
35:4 I did not add any new hala-

khic objections to the Conservative

Ketubah. The purpose of the note
was to clarify the highly conjectural
nature of the contract. But he is
wrong in assuming that, since I
"conceded" the validity of the as-
makhta-neutralizing factors, the

amendment stands. My "conces-
sions," it should be perfectly obvi-
ous, are not substantive butargu-
mentative. They are not meant to
indicate agreement to the points I

had previously mentioned as pos-
sibly supporting the halakhic integ-
rity of the amendment. They were
merely in the category of "even if"
I should concede the points in favor
of the amendment - which I em~
phatically do not, as should be
amply evident from the first three
parts of note 35.

His next point, questioning my
criticism of the amendment's sec-

ond clause, is also unacceptable.

First, it is inaccurate to refer to a
"fiancial stipulation" as removing

the objection to kinyan devarim
according to' the Talmud. Second,
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had Rabbi Walkenfeld read care-
fully note 17, where I raise the
problem, he would have found the
solution toO'.

Furthermore, Rabbi Walkenfeld
ought not to register his objections
as to classifcation of the clauses

with me, but with the writers of the
amendment. The punctuation clear-
ly distinguishes between the second
and third clauses by means of a
period. (In fact, the thid clause

itself is broken down into two, but
I have treated them as one since I
concentrate on the very last par

to the exclusion of the fist half).

Finally, while I fid I cannot ac-

cept Rabbi Walkenfeld's objections,
I do want to thank him foc study-
ing the article and checking the

sources as carefully as he did.
Ye- yashar kochol

ERRA T A

The correct woirding of the pas-
sage in Mr. Israel Gan-Zvi's article
"Against 'Separation' in Israer' ap-
pearing at the bottom of p. 222 of
the last (VoL. II, No.2) issue of
TRITION is as follows:

Education is the major source
of controversy between the secu-

lar and religious camps in the

country. It constitutes the plane
of political friction, the only

complex of factors because of
which the idea of Separation can
possibly come to the mind of an
Israeli citizen. All other issues,

even that of civil marriage, are of
secondary and tertiary impor-
tance in comparison . . . This

struggle has two aspects: 1 ) a

batte for the self and spiritual
outlook of the coming genera-
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tion, and 2) a battle for the
hearts of the present adult gen-

eration - for in every commun-

ity in which the religious forces

successfully establish a religious
school for children, the religious

camp itself enhances its strength
and its hold on the local popu-

lation.
In so far as "the essence of

democracy is debate." in the
words of Thomas Masaryk, this
struggle, in its first aspect, bears
the signs of and is an exercise

in Israeli democracy. What, how~
ever ~ of the second aspect? .

RELIGION AND STATE

To THE EDITOR OF TRADITION:
. The very readable symposium on

Religion and State in Israel pub-
lished in the Spring 1960 issue of
TRADITION would seem to rest on
three assumptions, not overtly dis-
cussed by any of your writers:

1. That Judaism is a religion.
2. That Israel is a State in the

same sense as France, Holland, Ca-
i:ada, etc. are states.

3. That Separation of Religion

and State is a realizable fact.
The fallacy of the fist assump.

tion has been amply demonstrated

by writers more capable than my~

self and I wil not discuss it at this
time. I have had occasion, however,
to point out in the pages of Jewish

Life that the second assumption is

untenable in the light of history,
with specifc reference to the forces
that have sustained the idea of a

Jewish State throughout the mil-
lenia of the Exile, and have helped
to create Medinat IsraeL.

It is only the third assumption

that I would like to discuss at this
time.

In spite of the learned treatment
of Dr. Guterman, "separation," I
contend, is a figment of the imagi-

nation. It has never been realized

in actualiy and never wil be real-
ized as long as men associate in
political and religious groups.

Speakers wil rant about "separa-
tion" in an effort to defeat a specifc
piece of legislation aimed at sup-
porting some aid to religion-
whether it is buses or books or
lunch programs for religious day
schools - but complete separation

itself wil exist only in the real
of platonic ideas.

In excellent text book fashion,

Dr. Guterman classifies states as
being based on Separation or Juris-
diction, with the United States as
an example of Separation and Israel
as an example of Jurisdiction. Yet
New York City, with a population
not quite four times that of the

State of Israel, grants a subvention
to religious institutions within its
borders of more than twelve times

that of the entire budget of the Is-
raeli Ministry of Religion! I refer
to the more than half bilion dollars
of property in New York City en~
joying an annual tax exemption of
more than twenty-five milion dol-
lars. True~ this is not a direct grant.
The distinction, however, is purely
a fiction of accounting. The exemp.
tion does not take into account the
benefits accruing from exemptions,
from sales taxes, excise taxes, and
numerous nuisance taxes. Nor does
it take into consideration direct

grants in the form of condonation
of accrued water taxes, speciál ac~
cess to surplus supplies, special util-
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ity rates, and the hundred and one
other little privileges, including the
right of incorporation, whereby re-
ligious institutions are made the
darlings of the law. Nor have I
considered the income tax exemp-
tion, whereby tax payers may si-
phon hundreds of milions of dol-
lars from the federal government

to the coffers of religious insti-
tutions.

If, then, the sole destruction be-

tween Separation and Jurisdictional
States is the maner of makig the
subvl;ntion to religion (by cancel-

ling. a legal obligation, instead of
py making a direct grant-consider
the chaplaincy budget of the armed
forces, .prisons, hospitals, and asy-
lumns) I am sure that you wil find
a budget greater than the defense

budget of many small nations.
Where then, is the distinction

between Separation and Jurisdic-
tion? There is none.

One of your writers aptly sug-
gested an analogy between the
State-Religion relationship and the
Husband-Wife relationship. This is
an excellent analogy. A husband
and wife may love each other or
hate each other, but they caot
ignore each. other. So Religion and
State: they may fight, as they do
in totalitarian states, or cooperate
as they do in democratic states, but
they cannot . operate in the same
territory and be indiferent to each
other. They canot truly separate.

The continued use of the word
"Separation" in any such discus-
sions can only obfuscate the real
issues.

REUBEN E. GROSS
Staten Island, N. Y.
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DR. GUTERMAN REPLIES:

Mr. Gross describes three as-
sumptiops, with which he begins
his letter, as fallacies.

Proposition 1, that Judaism is a
religion, is a proposition that stu-
dents of comparative religion as
well as of more specialized Jewish

lore would accept unless one were
to cavil over the defiition of "re-

ligion" which would transform the
question and involve discussion of
semantic and methodological coni-
ponents of the defiition.

Proposition 2, also described as

a fallacy, that Israel is a State, is

one that the founders of Israel have
seen fit to answer by including the
term "State" in the offcial name;

Whether this State is the right po-
tical vehicle for Israeli aspirations,

whether it ought to be replaced by
another political, or semi-political,
or political-religious organism, or
whether it is in the tradition of the
First Commonwealth. the Second
Commonwealth, OT whether it con-
forms to the Talmudical Civitas Dei
would make interesting subjects for
discussion. Some of the questions
asked would lend themselves to de-
finitive answers while others would
invite reactions varying with the
point of view of the discussants.

Proposition 3, whether separation
of Synagogue and State is a realiz-
able fact, is discussed in my own
article which, I believe, points out
the absence of strictly logical cri-
teria in separationist policy especi-

ally in the United States. The reader
is referred to page 190, first para-
graph, page 193, and especially sec-
tion 3, pages 198-200, which at-

tempts to' characterize the American
regime of Separation. Perhaps the
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statement of Professor Holcombe
quoted on page 190 "that ours is a
secular commonwealth in principle
and religious commonwealth in
practice" sums up the situation in
the United States.

Mr. Gross, as I understand his

point, adds interesting data in sup-
port of this fact.

As explained in page 193 of my
article, Jurisdiction like Separation
has nuances, and cannot be re~
garded as a single type of system in
practice. Nevertheless there are dis-
tinctions between the systems clas-
sifed generally as Separation and

Jurisdiction.
I am glad that Mr. Gross agrees

with me that Synagogue and State
must work together as husband and
wife should. I do not believe, how-
ever, that it is necessary or warrant-
able to ignore the concepts, term~

inology, and social realities em-
ployed in an intellgent discussion

of the merits of such a relationship.
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