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The recent ruling of the Supreme Court upholding
the Blue Laws has perplexed the American Jewish

community. Most strongly affected are Orthodox
Jews, for whom the Sabbath is the cornerstone of
Judaism. A reaction to this decision which takes exception to the general conclusions of American

Jewry, but which takes into consideration certain
realities of Jewish belief and practice usually overlooked, is here presented by Rabbi Meyer Kramer,

rabbi of Adath Zion Congregation in Philadelphia,
Pa. Rabbi Kramer, who was ordained by Yeshiva
University, received his legal training in the law

school of the University of Pennsylvania.

is AMERICA A CHRISTIAN COUNTRY?
Sunday Closing Laws vs. Sabbath Observing Jews
The examination of the meaning of the First and Fourteenth1
Amendments to the Constitution of the United States of Amer-

ica, which provide that no law shall be made by the Federal
government or the states "respecting an establishment of re-

ligion or prohibiting the free exercise thereof" is proceeding on
many fronts.2 At the moment, debate is centered upon the propriety of state aid to private schools operated by religious bodies.
Simultaneously, however, other aspects of the question, such as
Bible reading or religious observances in the public schools, are
being litigated in the courts. To the Ortodox Jew, one of the
more important of these problems was decided by the Supreme
Court of the United States on May 29, 1961.
Involved was the constitutionality of the so called "Blue
Laws," state statutes which prohibit, under penalty of fine or

imprisonment, certain acts on Sunday which, if done on any
other day of the week, would be lawfuL. Since in the value range

of the mitzvot, the Shabbat, or Sabbath, rank so high that it is
impossible to be a truly Orthodox Jew. without being a strict
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observer, these Sunday closing statutes have weighed heavily

upon the Orthodox businessman. Forced by the Torah to stay
closed on Saturday and by the State on Sunday, he stands to
lose a full weekend of trade, a severe handicap for a small entrepeneur seeking to compete with the large enterprise. Yet to be
written is a history of the struggle of American Orthodoxy to
ease this legal burden of the Sabbath observer.
BACKGROUND

State courts have invariably upheld the constitutionality of

Sunday closing laws and their applicability to Sabbatarians.3
Some measure of relief was obtained through exemptions in the
Blue Laws excepting the Sabbatarian from their provisions, and
in twenty-one out of the thirty four states which have general
prohibitions against labor on Sunday, some exceptions are made
for the Shomer Shabbat (Sabbath observer).4 However, in only

eight of these states may a Sabbath observer sell goods on Sunday,5 and many states provide no exemptions whatsoever. Hence,
in order to stay in business by remaining open on Sunday, the
Shomer Shabbat storekeeper has depended, by and large, upon
the general non-enforcement of the Blue Laws, understanding

mercy on the part of the judiciary, and the comparatively light

fines contained in most Sunday closing statutes. Though his
situation has been neither comfortable nor legally correct, it
was bearable so long as he remained a small tradesman serving

a Jewish clientele or the only shopkeeper open on Sunday within
a limited radius in a non-Jewish neighborhood. Recent years,

however, have witnessed the rise and proliferation of the chain
discount store and the merchandise mart, attracting customers

from a large area, whose widespread success has been based

not only on low prices made possible by huge volume, but also
upon doing business for the full seven days of the week. In self
protection, the center city stores and the small merchants have
been pressuring police offcials and district attorneys to enforce
Sunday closing laws strictly and they have joined Protestant

and .Catholic religious groups in urging legislatures to pass
stricter Suiiday laws carrying. heavier fies.6 In this war between
6
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competing commercial institutions, the Sabbath-observing small
shopkeeper has found himself in an especially vulnerable posi-

tion. His hope lay in challenging before the Supreme Court of
the United States the entire concept of the Blue Law, as being
an unconstitutional establishment of religion 'tending to prohibit
the free exercise of Judaism. In Braunfeld et al vs. Gibbons7,

the Supreme Court squashed that possibility.
THE CASE

The Braunfeld case was instituted by five Orthodox clothing

and furniture merchants in Philadelphia to enjoin the enforcement of a 1959 law raising the fine for selling clothing and
home furnishings on Sunday from $4.00 to $100.00 for every
offense.8 Alleging that each of them "does a substantial amount

of business on Sundays," and that Braunfeld especially "will be
unable to continue in his business if he may not stay open on
Sunday and he will thereby lose his capital investment," they

argued, first, that the economic consequences of staying closed

on Sunday in. addition to Saturday tends to compel them to
abandon observance of the Sabbath and thus the State interferes

with the free exercise of Orthodox Judaism. Secondly, the Sunday closing laws of Pennsylvania establish a Christian religious

doctrine as the law of the State and prefer Christian sects to
other denomiations. The first point was economically obvious.

The second argument was substantiated through the language of
the original Blue Law of Pennsylvania "that, according to the
primitive Christians, and for the ease of the creaexample of the

tion, every fist day of the week, called the Lord's day, people

shall abstain from their usual and common toil and labour.
That, whether masters, parents, chidren, or servants, they may
the better dispose themselves to read the Scriptures of truth at

home, or to frequent such meetings of. religious worship
abroad. . .";9 the wording of the existing basic Sunday closing

law, prohibiting the performance of any worldly employment or
labor whatsoever "on the Lord's Day, commonly called Sunday";lO and the justication given by the judiciary for enforcing

Sunday closings because "Christianity is part of the common
7
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law of Pennsylvania and its people are Chrstian people. Sunday
is the holy day among Chrstians. ~'11 "The Christian religion,

and the sanctity of Sunday as a holy day, is an inseparable part
of our fundamental law . . . With our understanding, that our
people profess Christianity, we cannot assume that there is any

change in our fundamental law that would convert Sunday into
a worldly day."12

A Supreme Court divided 6 to 3 upheld Pennsylvania's 1959
Sunday closing act.13 Blue Laws, said the majority of the Court,
do not prevent an Orthodox Jew from fully exercising his religion. "Fully recognizing that the alternative open to appellants
(Sabbath observersJ and others similarly situated - retaining

their present occupation and incurring economic disadvantage
or engaging in some other commercial activity which does not

call for either Saturday or Sunday labor - may well result in
some financial sacrifce in order to observe their religious be~

liefs, still the option is wholly different than when the legislation
attempts to make a religious practice itself unlawfui'''14

Nor do Blue Laws constitute an "establishment" of Christianity by the state. Although their origin was indubitably religious, "In light of the evolution of our Sunday closing. laws

through the centuries, of their more or less recent emphasis
upon secular considerations, it is not difcult to discern that as

presently written and administered, most of them, at least, are
of a secular rather than of a religious character, and that pres-

ently they bear no relationship to establishment of religion as
those words are used in the Constitution of the United States. . .
The 'Establishment' Clause does not ban federal or state regula-

lation of conduct where reason or effect merely happens to coincide or harmonize with the tenents of some or all religions."15

". . . The State's purpose is not merely to provide a one-day-in
seven work stoppage. In addition to this, the State seeks to set
one day apart from all others as a day of rest, repose, recreation and tranquility - a day which all members of the family
and community

have 'the

opportunity to spend and enjoy to-

and . disassociation 'from the everyday intensity of commercial activities, a day

gether,a dày in which there exists relative quiet

in which people may visit friends 'and relatives who are not
8
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available during working days."16

Even among the thee dissenting judges, only one, Justice
Douglas, saw in the Blue Laws an "establishment" of religion.
The other two Justices, Brennan and Stewart, emphasize the

restriction on the free exercise of religion. "Pennsylvania has
passed a law which compels an Orthodox Jew to choose between his reli gious faith and his economic survivaL. That is a

cruel choice. It is a choice which I thi no State can constitutionally demand."17 "This clog upon the exercise of religion,
this state imposed burden on Orthodox Judaism, has exactly
the same economic effect as a tax levied on the sale of religious

literature. "is "The special protection which Sunday laws give
the dominant religious groups and the penalty they place on

minorities whose holy day is Saturday constitutes in my view
state interference with the 'free exercise' of religion."19
DISCUSSION

However large an economic strain the Supreme Court's decision seems to place on the Shomer Shabbat, this wrter, as
an Orthodox Jew, cannot help but concur with its basic thesis.
In challenging the. validity of the Blue Laws, traditional Jewry

is in an anomalous position. In Israel, Orthodoxy demands
that all Jewish establishments must be closed on Shabbat regard-

less of the convictions. of individual Jews, on the theory that
the Shabbat requires a general atmosphere of quiet and peace.

as well as on the ground that each Jew bears responsibilty
for the sins of his fellow Jews. In America, on the other hand,
Blue Laws are opposed on the principle that "religious liberty

is impaired if any person is penalied for adhering to hi religious beliefs, or for not adhering tò any religious belief, so

long as he neither interferes with the rights of others nor endangers the public peace or security."20 Surely, what is right
for Israel cannot be wrong for AmerIca.

21

Nor is the Sabbath observer necessary interested in the
total invalidation of Sunday closing laws. Economically, he
stands to gain very little thereby. As Justice Frankfrter pointed
out, were there no Blue Laws anci businesses generally were
9
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open seven days a week, the Sabbath observer would be no
better off fiancially than he is

at present.22

What the Sabba-

tarian really wants is the right to be open on Sunday, which
can be made available through specifc exemptions, without
the need of declaring all Sunday closing legislation unconstitutionaL. Yet such is the nature of the American governmental
process, that, where statutory exception is unavailable by legis-

lative mandate and relief has to come through the judiciary,
the Constitutional argument has to be phrased in a manner

that would make Sunday closing laws inapplicable even to the
Christian. As a result, the Shomer Shabbat finds hiself in the
saine corner with the discount house whose management is using
the identical reasoning to stay open seven days a week, thus
making difcult the observance of Shabbat for the Jewish storekeeper and of -Sunday for the Christian one. This apparent

partnership with the big merchandisers is, at best, an unnatural
one for the Orthodox J ewand it is well that it will no longer
exist.

. One must remember that the separation of religion and state
written into the First Amendment bespeaks theological assumptions as well as practical considerations. The multiplicity of

sects, the large number of unchurched, the need to win the
support of religious

'minorities for a republic newly

created -

these made any attempt at establishment politically dangerous.

But there were ideological inuences which were equally im-

portant in leading to separation.23 The basic one was the assumption that religion was

a private matter of. conscience out-

side the scope of all civil authority. Roger Williams had developed the doctrine of the two tables, i.e. "that it was the
business of the civil magistrate to enforce the injunctions of

the second table of the Decalogue which concerned man's

deaJingswith his fellow. men, but that the punihment of of-

. .

fenses against the fist table, governing one's relations with

God, was not w.ithin the proper sphere of the state."24 Thus
the Baptist followers of Roger Williams argued that "religion
is a concern between. God. arid. the. soul with which no human
authority can intermeddle. "25 "The care of souls cannot belong
to the civil magistrate, because

10
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ward force; but pure and saving rtligion consists in the inward
mind, without which nothig can be acceptpersuasion of the

able to God."26
Implicit in this approach is the distinctioIl between "faith"

and "works" which was strengthened by the "Great A wakening'J
in the middle of the eighteenth century, 27 the evangelical re-

ligious revival which made the experience of conversion im-

portant to salvation. If faith by the sinner in divine grace is
the essential religious act, the state, of course, could not possibly

interfere. A curtain was drawn between what was supposed to
pertain to Caesar and what belonged to God. This theology J

stressing the individual affmation, fitted in with the concept
that every man should read and interpret the Bible for himself and that the relationship between God and man is not only

direct but complete. Where each man could place his own
gloss on the scriptures, and where his religion was solely an

I - Thou relationship, outsidersJ represented by the state, could
not step in. The ultimate result is not only a separation between
church and state, but also between religion and politics.28
Any knowledgeable traditional Jew can appreciate the gul
between the outlook of the Torah and this faith-centered indi-

vidualistic Protestantism. Without embarking on a prolonged
exposition of Judaism, it contains far more than the subjective

element of belief. The drama of Judaism is played out in the

arena of Torah and Mitzvot. Objective deeds are the links between God and man. "Jewish law is in a sense, a science of
deeds."29 Judaism can also be defined as a science of life. Whatever man does,. even in his capacity as a citizen,. possesses reli-

gious signifcance. The collectivity, too, is permeated with
sanctity. "Çommunity is not something external to man and
alien to his essential nature. On the contrary, it is that through
and in which he actualizes
his being. "30 The unity between God, society, and man is

which man realzes his

personality

organic. Hence Judaism does not distinguish between civil and

ecclesiastical lawJ between the law of sacrifces, the law of marriage, and the law of damages. Btlkhol derakhekha da'ehu,

God must be, as He can be, afrmed in every act of life. The
Torah cannot be left outside. when the representatives of the
11
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people make the decisions needed for running a state or when
they pass the laws which govern citizen and body politic.
life is but one aspect of the religious.
The Jewish theology of politics unfortunately leaves Ameri-

Political

can Orthodoxy impaled on the horns of a dilemma whenever
it must deal with a governmental manifestation of Christian

practice or value. To assert that the inuence of Christianity
should stop at the chambers of the legislature is to deny to the

Chrstian faith what we claim for our own. And yet practical
exigency has forced traditional Judaism time after time to
argue for a theory of separation between religion and govern-

ment which contradicts its own basic attitudes. This schizophrenia has left our Christian neighbors wondering whether the
religious Jew realy is what he claims to be.
The fact is that even such a statement as "Christianity is part

of the common law of Pennsylvania,"31 used to uphold that
state's Blue Laws, contains a large element of truth. Obviously,

a nation which in its Federal and most state constitutions bars
government from establishing a religion, and numbers among its
citizens Catholics as well as Protestants of many opinions, is
not going to give special status to any brand of Christianity

without running into difculty. Therefore, "Although it has been
broadly said that Chrstianity is part and parcel of the common
law, and that the Bible is the foundation of the common law,
this statement has been held to have application only in a qualified sense, in that, as it appears in the title Blaspliemy, the law
will not permit Christianity to be reviled and ridiculed openly,

and will punish such acts as tending to a breach of the peace

and jeopardy of the public welfare. Other authority in fact holds
that in America there has never been any UDon of the church
and the state, that the legislative control lies exclusively over

things temporal, and that neither Christianity nor any other
system of religion constitutes a part of our common law.H32

Nonetheless, however far Chrstianity must be removed legally
from offcial government action, sociologically speaking, America is a Christian country. The overwhelming majority of Americans consider themselves Christians. Over half are formally
affliated with a Chrstian. Church~ 33 Almost all Americans
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celebrate Christmas and most also observe Easter. Weddings

and funerals are commonly conducted by clergymen. The pub-

lic schools are permeated with the Protestant spirt. Culturally,
and thought runs through the

the thread of Christian practice

entire fabric of American life, its depth having been evidenced
in the last Presidential election. In some sense, at least, Americans are a Chrstian people.

Therefore, whatever the constitutional barriers, it was inevi-

table that Christianity should find its way into the law. Without
entering into any jurisprudential discussion concernng the nature of law, few will protest Jerome Hall's felicitous description
of "law as cultural fact."34 The interpenetration of law by the
ethical and religious norms of society is undeniable. American
Chrstianity is expressed not only in carols and Easter pageants
in the public schools, crèches on public property, offcial Good
Friday observance, or Sunday closing statutes. Its views and
concepts have shaped the laws of marriage and divorce, custody and adoption arrangements, censorship and obscenity

statutes, and even the prescription of contraceptive advice. These
manifestations of Chrstian values may affect more people more

deeply than outright aid or hinderance to religion. A childless
.tewish husband in New York who, according to Jewish law,
cannot continue to live with his spouse because of her immodest
behavior, and yet who is unable to obtain a civil divorce for
lack 9f proof of adultery, may find himself unable to fulfill the
mitzvah of procreation because of the Christian dogma against
divorces. Yet it is generally accepted that, whatever the religious motivations, these statutes are legitiate. formulations of
the state's interest

in preserving the health, safety, and morals

of its inabitants.

It is againt such a background that one must read the judicial opinons which have consistently upheld the Blue Laws.
It is true that Blue Laws originated as religious measures to

insure proper religious observance of Sunday, but divorce laws,
too, sprang from ecclesiastic courtS.35 It is also a fact that Blie

Laws help the religious Christian observe Sunday properly; but
so do divorce statutes keep the Catholic in line. Hence the observation made by J ustIce Frankfurter cannot be gainsaid:
13
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It cannot be fairly denied that the institution of Sunday as a time
whose occupations and atmosphere difer from those of other days
of the week has now been a portion of the American cultural
scene since well before the Constitution; that for many milions of
people life has a hebdomadal rhythm in which this day, with all
its particular associations, is the recurrent note of repose.36

STRATEGY

Having said all this in favor of the constitutionality of Blue

Laws, the question still remains: What about the Sabbath observer? Can the law offer him any help to offset his economic

handicap?

As indicated earlier, the Sabbath observer is interested primarily in a broad exemption permitting him to do on Sunday
whatever non-Jews may do on Saturday. In a few states, such
an excepton exists and there the Shomer Shabbat has received
equal treatment at the hands of the law. In most states, though,
exceptions are either inadequate or non-existent. In these juris-

dictions, Orthodox Jewry must make a concentrated effort to
have comprehensive exemptions enacted.

must be admitted that if today the law inadequately protects .the Sabbatarian, the blame rests not upon
Christian groups hostile to genuine Sabbath observers as much
Shamefacedly, it

as upon a Jewish community that has given up Sabbath observance as a fact, and, in many cases, even as an ideaL. When

Jews throughout America have been ready to accept Sunday as
the time for rest and recreation, when the Sabbath has become
to them the chief busÎness day of the. week, and when the nonOrtodox Jew who does not accept full observance of the Sabbath as a contemporarily valid principle of the Torah has been
permitted to draw the image of what Judaism is and how it is

practiced before the eyes of Christian America - how should
Christians know that there are Jews making substantial economic sacrifices to observe Saturday as a true Shabbat? Here,
as elsewhere, the way of the Orthodox is dicult not because
because he differs from the
he difers from the Christian, but

majority of his fellow Jews. Hence the fist step that needs to

to be taken in order to obtain for the Sabbatarian legislative ex14

Is America a Christian Country?

emption from Sunday closing laws is an educational effort to inform opinion-making Christians of the existence of a substantial
number of Jews who are Shomrei Shabbat. At the same time, the
Jewish community must be taught that whatever individual
standards of practice may be, every Jew has a moral responsibilty to ease the path of full Sabbath observance. Thirdly, the

point must be made clearly and strongly that Jews are not
advocating the abolition of Sunday closing laws; that their sole
interest is in an exemption for Sabbath observers. Things being
what they are today, these tasks will not be easy.37

The spread of discount and chain stores which are open on

Sunday has turned the question of Sunday closings into an economic battlefield between competing business interests,38 obscuring completely the rights of a Sabbatarian to practice his

religion without suffering undue economic penalties. To ask
to stay open on Sunday has become tantamount to seeking improper competitive advantages.

Even the Supreme Court was

concerned with the financial benefits that a Sabbath observer
might derive on Sunday. "To allow only people who rest on a
day other than Sunday to keep their businesses open on that .
day might well provide these people with an economic advantage
over their competitors who must remain closed on that day;

this might cause the Sunday-observers to complain that their
religions are being discriinated against. With this competitive

advantage existing, there could well be the temptation for some,
in order to keep their businesses open on Sunday, to assert that
they have religious convictions which compel them to close
their businesses on what had formerly been their least profitable
day. This might make necessary a state conducted inquiry into
the sincerity of the individual's religious beliefs, a practice which

a state might believe would itself run afoul of the spirit of constitutionally protected religious guarantees . . . "30 The initial
reaction of a Christian to talk about an exemption is that someone is trying to find a way of evading the Blue Laws. Therefore,
there must be persistent emphasis that traditional Jewry is not

challenging the concept of the Blue Laws as they apply to
Chrstians. The goal is freedom of worship, not disestablishment.

Whether the Jewish agencies in the Civil Right field will be
15
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willg to accept the C Jiistitutionality of Blue Laws remains to
be seen. The Orthodo~( Jew cannot do otherwise.

Nor can traditional Jewry long evade some dialogue with the
Roman Catholic Church concerning each other's aspirations
and needs. Sunday closing laws originated with Protestant Chris-

tianity, Catholic dogma permitting business on Sunday after
attendance at mass.40 Today, it is the Protestant who has a
flexible attitude toward the Blue Laws, while the Catholic has
become their strongest defender. 41 The change in Catholic attitude probably flows from the belief that Blue Laws slow secularization, encourage Church attendance, and help preserve the
family. Despite the Catholic's present intrasigent opposition to
any modifcation, it is this writer's opinon that the Church would

be quite sympathetic to the Sabbatarian once it has learned to
distinguish him from the non-observant Blue Law violator, and
would agree to broad exemptions in his favor. Unfortunately,
Orthodoxy has permtted non-traditional forces in J ewIsh life to
shape its outlook toward Catholicism, and this essentially nega-

tive bias, based in considerable measure upon the historic tensions of the past, has made conversation between the two groups
diffcult. Yet there are signifcant areas of religious outlook where
Catholicism and Orthodoxy share agreement, ~ that mutual

understanding could rebound to their common bynefit. Certain-

. ly a sympathetic attitude by the Church towards the Sabbath
observer would be quite helpful in securing the enactment of
exemptive legislation.

In sum, the constitutional validation of the Blue Laws is
perhaps God's challenge to American Jewry to make some serious efforts on behalf of those "who keep the Sabbath from pro~

faning it."
'.-
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1. "Nor shall any state deprive any person of lie, liberty, or property, without due process of law." Cantwell v. Connecticut, 310 U.S. 296 (1940), held that

the Fourteenth Amendment made the legislatures of the states as incompetent
as Congress to enact laws establishing a religion or prohibiting its free exercise.
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ye governor and peple of this province and territorys aforesaid, and their

firmest foundation may be laid for ye present and future

posterity.
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Chap. 1. Almighty God,

being only Lord of con-

science, father of lyghts and spirits, and ye author as well as object of all
Divine knowledge, faith, and Worship, who only can enlighten ye minds, and

persuade and convince ye understandings of peple in due reverence to his sov-
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Executors, 43 U.s. (2 How.) 127,198, ii L. Ed. 205, 234 (1844).

"It is also said, and truly, that the Christian religion isa part of the common law of Pennsylvania. But this proposition is to be received with its appropriate qualifications, and in connection with the bil of rights of that State,
as found in its constitution of government. The constitution of 1790 expressly

declares, 'that all men have a natural and indefeasible right to worship AI-

mig.hty God according to the dictates of their own consciences; no man can
of right be compelled to attend, erect or support any place of worship, or to

maintain any ministry against his consent; no human authority can, in any
case whatever, control or interfere with the rights of conscience; and no pref.
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