
William W. Brickman

The following essay on one of the most signifcant
and emotionally charged issues before the American
public represents a dissent from the majority Amer-
ican Jewish opinon by a noted teacher of education.
A prolifc author and editor, Dr. BrIckmaíi is profes-

sor in the Department of the History and Philosophy
of Education at New York University. He contrib-
uted "Religion in the Israeli Public Schools" to the
Spring 1960 issue of TRITION. He is the co~author
of Religion, Government, and Education, scheduled
for publicatin in June, 1961. For previous discussion

of the question of separationism, the reader may refer
to Prof. Simeon Guterman's article, "Separation of
Religion and State: The. Historical Perspective," in
our Spring 1960 issue. The columns of our next issue
wil be open to comment on the thesis here presented.

PUBLIC AID TO JEWISH
DAY SCHOOLS

Whenever the' question of the relationship of religion to edu-
cation and to government is discussed, it is but natural for the
rabbis to express their viewpoint. Noone wil deny the right
to a rabbi to make a pronouncement upon a subject which is
clearly withn his domain, the relation of religion to society.
Consequently, there need be no surprise when rabbis raise their
voices against Christmas observances, Bible readings, and other
religious practices in the public schools.

What is surprising is the tendency of individual rabbis. and
rabbinical organizations to give voice to their objections to

Chrtianity in the classroom in secularist rather than in theolo-
gical terms. This is evident in the statement of policy and posi-
tion on the public school which three rabbinical organizations
have been signing en mas$e for several years and which has
been jointly adopted by the Synagogue Council of America and
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the National Community Relations Advisory Council. Both
the Rabbinical Council of America and the Union of Orthodox
Jewish Congregations of America are constituent organizations
of these two coordinating bodies. It is to be assuméd that both
Orthodox organizations, by the mere fact of listing, approve
the positions and their underlying rationale in the matter of the
relation of church, state, and education.

The joint statement affrms that "attempts at religious in-
culcation in the public schools, even of articles of faith drawn
from all religions and endorsed by representatives of all, violate
the traditional American principle of separation of church and
state. "1 This "traditional American principle" is again invoked
in opposition to various practices or observances such as Bible
reading, prayers and hymns, and Christian or joint Christian-
Jewish celebrations of religious festivals.2 At most, the state~

ment makes a passing reference to observances which "violate
the conscience of many religious persons, Jews and Chrstians
alike."3 We have every right to feel disappointed at the failure
of at least the Orthodox to insist- upon a halakhic support for
any action against Jewish children's participation in the public
school's religious teachings and practices. Certainly, the Ortho~
dox can find reasons other than the "traditional American
principle" of separationism.

It should be added that most Orthodox rabbis and laymen

follow the majority Jewish opposition to Released Time and
to bus transportation and secular textbooks for parochial schools,

all of which have been ruled as constitutional by the United

States Supreme Court; clearly, they disapprove of outright sub-
sidies to parochial schools. Their departure from total separa-
tionism comes in their sanction of "the provision of lunches,

medical and dental services to children" who attend parochial
. schools. 4

The question arises logically: Why do Orthodox bodies and
individuals, who are committed to Torah, its observance, and
its perpetuation, show so much concern for the sacredness of
separationism when they should be struggling for the recognition
. of religion and religious education as rightful components of our
society? It may be that the rabbis are fearful of applying thèo-

. .
,
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logical authority in church-state-school issues because they be-
lieve that an appeal to constitutional authority will be more
pleasing, and consequently more convincing, to Chrstians than
reference to Jewish sources. So strong has separationim become
that even Orthodox rabbis become secularist in their approach
to what is essentially a religious issue.

The time has arrived for a reassessment of this situation. For
too long a time have Orthodox rabbis and laymen been content
to follow the leadership of Jewish secularist "defense" organiza-

tions in relations with non-Jews on matters deeply affecting the
Jewish religion. Secularist leaders have no commitment to the
perpetuation and promotion of Torah Judaism. For them reli-
gion is a means to the end of harmonious relations with the
Christian world which they do not fundamentally understand.

Accommodation, back-bending" and compromise have been
carried too far. The time is ripe for a èhange.

The situation can be remedied by a wiingness to reexamine
the realities of the relationship between religion and education
in the United States. This ,can be done by a combination of
several procedures: exami,ation of the historical tradition and
precedents, consideration of court decisions, and a glance s.t
current practices, problems,. and possibilties.

BEGINNINGS

In the fist place, it must be realized that the beginnings of

education in the American, colonies early in the seventeenth

century were due to private enterprises.5 As a matter of fact, 'a
Harvard historian has recently maintained that "the modern

conception of public education, the very conception of a de,an

line of separation between 'private' and 'public,' was unknown
before the end of the eighteenth century." 6 In other words, when
the United, States Govrnment was organized, there was no
public-private separation in education any more than there was
an open-and~shut idea of the mutual relations of the church
and state. The more-or-Iess secular public school was very far

ahead in -the future., As Prof. J. Paul Wilams, a. Protestant
minster who is also ,professor of religion at Mt. Holyoke Coi-
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lege, stated, "Al through colonial times, and for fifty years
after our birh as a nation, the teaching of religion was con-

sidered to be a major function of all schools - public ,as well
as private. Secular education was the creation of politicans
in the middle of the nineteenth century in an effort to resolve
the conflict among churches over what tye of religion should
be indoctrinated at public expense."7 This point of historical
signicance has not been suffciently appreciated in discussions
of the church-state~school issue.

The history of the early American Republic sheds much
light òn the question of the relation of religion to Government
and to education. On July 13, 1787, the Congress of the Con~

federation adopted the famous Northwest Ordinance, stating
in the thrd article that "religion, morality, and knowledge being
necessary to good government and the happiness of mankind,
schools ànd the means of education shall forever be encour-
aged."B Ten days later, Congress granted powers to the Board
of Treasury to draw up the contract for the sale of 1,500,000
acres of land on the Ohio River to the Ohio Company of Asso-
ciates, stipulating that "the lot No. 29, in each township, or
fractional part of a township, to be given perpetually for the

purposes of religion.9 However, it must be added that no public
land was reserved for the use of religion in accordance with

the Northwest Ordinance of 1787 after the Firt Amendment
fially became part of the Constitution in 1791.

Even while the fathers of the Constitution were laying the
foundation of the First Amendment - "Congress shall make no
law respecting an establishment of religion, or prohibiting the
free exercise thereof" - the legislature of the Commonwealth
of Massachussetts passed an education act, in 1789, for the

active participation on the part of the clergy in the certifcation

of teachers and in the supervision of the schools. Fi.rthermore,

the law ordered all teachers, whether they instructed at Harvard,
an academy, or elsewhere, "to impress on the minds of chil~
dren and youth . . . the principle of piety, justice, and a sacred
regard to trth. . . ."10 Interestingly, the law decreed that "no

settled minster shall be 'deemed, held, or accepted to be a

School-Master, withi the meaning of this Act."l1 This law
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did not apply to "the President, Professors and Tutors of the
University at Cambridge," most of whom were clergyen
but were not settled, that is, established as ministers of the
gospel in a church community.

That the term "piety" must have had some relation to reliw
gion is apparently clear from the context. To some extent, its
meanig may be inerred from the contemporary writigs of
state offcials. Thus, Gov. Samuel Adams, of Revolutionar
fame, in his message to the Massachusetts legislature on January
16, 1794, urged the establishment of "such modes of education
as tend to inculcate in the minds of youth the feeligs and
habits of piety, religion, and morality. . . ." 12 A year later, on
Januar 27, 1797, Gov. Adams re-emphasized the signcance

of "Piety, Religion, and Moralty," as well as the "great impor-
tance of encouraging our University, Town Schools, and other
Semiaries of Education; that our chidren and youth, whie
they are engaged in the pursuit of useful Science may have their
Minds impressed with a strong sense of the Duties they owe to
God . . . ." 13 There seems to be little doubt that at the time
when the people of the United States were supposed to be erect-
ing a high and impregnable "wal of separation between church
and state," to cite the oft-quoted phrase of Pres. Thomas Jeffer-
son in his letter of January 1, 1802, to a committee of the Dan-
bury Baptist Association in Connecticut,14 there also existed

a feelig in many infuential quarters that separationism did
not extend to the public schools.

Financial support from public sources for religious schools
can be traced back to the early nieteenth century at least. In
New York State, Catholic, Jewish, and Protestant schools re-
ceived funds from under the Common School Act of 1795 and
annual grants from' the State legislature beging with 1814
and for some time afterward.15 In 1832,-the United States Con-
gress granted land to Columbian College (now the George
Washigton University) in Washigton, D.C., which had been
founded in 1821 as a Baptist denominational school and as

the ~'real parent institution of the Church." 16 The charter of this
college, which was incorporated by Congress, provided that
"persons of, every religious denomiation shall be capable of
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being elected trustees, nor shall any person as president, profes-
sor, or pupil, be refused admission into said College or denied
any of the privileges, immunities, or advantages thereof for or
on account of his sentiments in matters of religion." 17

On March 2, 1833, Pres. Andrew Jackson signed a bil under
which the United States Government made a "generous grant" 18
of $25,000 in city lots to Georgetown College, a Jesuit school,
originally founded in 1789 in Washington, D.C., as the first
Catholic institution of higher education in the United States.
This bill had been introduced by Rep. Thomas McKennan of
'Pennsylvania at the suggestion of friends of Georgetown who
felt that Congress should be as generous to the Catholic as to
the Baptist College. The House of Representatives passed it,
97 ~84. In the Senate, in spite of opposition by Sen. William
Rufus De Vane Kig of Alabama, who had two relatives study-
ing at Georgetown, the bill was approved, 14-13, possibly be-
cause of the active support of Senators Daniel Webster (who
was absent during the vote) and John Tyler. It was not until

'''February, 1837, that the deed for the land was finally executed.19
Federal aid was thus made available to denominational col-
leges without any successful challenge on Constitutional grounds.
On' the other hand, a bill by Sen. Thomas Hart Benton of Mis-
souri to grant a township of public land to the French Univer-
sity of St. Louis (now St. Louis University), also a Jesuit in-
stitution,died in committee in 1838 after some discussion on
the floor. 20

On the state level,' New York was among those which made
direct money grants to colleges under religious auspices. Thus,
in 1849, Geneva College, (now Hobart College), an Episco-
palian institution, and St. John's College (Fordham Universjty)
received $2,500 each from the state legislature.21 Geneva Col-
lege, which had obtained in 1838 a five-year State grant of
'$6,000 annually without condition and had also been given
in 1841 a three-year grant for $5,000 annually on the condi-

. tion of offering four free scholarships.22 Even larger sums of
$25,000 were given on a matchig basis to the University of

. Rochester (Baptist) and St. Lawrence University (Universalist)
in 1857 and to' Elma College (Presbyterian) in 1867.23 Prob-

,j
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ably the largest grant made by New York State to a denomi-
national college was more than $350,000 in land and money
to Union College (Presbyterian) between 1795 and 1815.24 A
Catholic mstorian states that St. Bonaventure's College, a Fran-
ciscan school which had a complete college course by 1864
and which received a charter in 1875, may also have received
grants from New York State.25 Even though the New York law
of 1842 barred support to schools teaching religion and the law
of 1873 withheld funds from school under denominational con-

trol, the fact that the N ew York Constitution permitted such sup-
port made possible the granting of public funds to sectarian
,academies and other schools for more than a century. However,
in 1894 a new section incorporated into the State Constitution
(Article XI, Section 4) forbade "the .use of public property
or money in aid of denominational schools." 26 .

The history of the church~state question in American educa-
tion, when fully explored, will no doubt yield many interesting
and even surprising items which wil puzzle extremists; One such
event was the establishment of the "Catholepistemiad,. or Uni-

,versity of Michigana" in 1817 by the territorial government
of Michigan. This unusual institution, which remained in exist-
,ence until 1821 and never did function above the elementary

and academy level, was administered by the Rev. John Mon-
teith, a Presbyterian Minister, as President and professor of
seven fields, and the Rev. Gabriel Richard, a French-born
Catholic priest, as vice-president and professor of six subjects.27

Interestingly, Father Richard became in 1824 "the fist and
only Catholic priest in American history to sit in the Congress
of the United States," 28 inasmuch as he had been elected a
delegate of Michigan territory. In 1821, before tiie legislature
amended the law of 1817 and created a new University of
Michigan, Monteith left and "Richard, as viçe-president, then
took over." 20 This meant that, for all practical.purposes, RicharLÎ
became the president of the University uf Michigania.' Strict,sep-
arationists may be hard put to explain such action' by a goyeìñ-
mental body in the light of the wall-:of-separation theory..,

For some time there existed a popular view that the grea,t
Allerican educator of the nintteenthc~ntury, Horace Manni-
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took religion out of the Massachusetts public education and

put the stamp of secularim on the public schools. A study of
the writings and activities wil show that this is a misconception.
Man, who served as secretary or commissioner of the Board
of Education in Massachusetts, took his point of departure from
the law of 1827, reenacted in 1835, which required that moral

and religious instruction be given in the public schools and
. which also prohibited the purchase of any textbooks "which
are calculated to favor any particular religious sect or tenet." 30
In a lecture to a teachers' convention in 1839, two years after
he took offce, Mann defined education as "such a culture of
our moral affections and religious susceptibilities, as, in the
course of Nature and Providence, shall lead to a subjection
or conformty of all our appetites, propensities and sentiments
to the wil of Heaven." 31 His final report in 1848 contained his
view on the Bible in the schools. "The Bible is the acknowl-

edged expositor of Christianity. In strictness, Christianity has
no other authoritative expounder. This Bible is 4i our Common
Schools, by common consent. Twelve years ago, it was not in
all the schools~" 32 What Horace Mann opposed in the public
schools was sectarianism, that is, a single brand of denori-
national doctrine, but he was equally antagonistic to secular
education. He favored the reading of the Bible without comment
- itself a sectarian act, if one considers Catholics and Jews -
and "repeatedly urged the teaching of the elements of religion
common to all of the Christian sects," 33 in line with the state
law. It is clear, then, that church and state were not separated
in educational matters in the pioneering Comomnwealth of
Massachusetts which set the tone for education in most part

of the country. In effect, the public schools of the state, by
, the mid-nineteenth century at least, were Christian (actually

Protestant) institutions which received public funds. Even more, .
the compulsory attendance law of'1852, together with the com-
pulsory Bible reading law, "made religion in the schools com-
pulsory in a sense in which it had not been before, but this could
be avoided by attending private. schools." 34 Those parents who
could not afford to pay for private instruction in Massachusetts

were forced to see their children learn religious doctrines which
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were alien to them. Such was the status of separationism a cen-
tury ago. It is hardly reassuring to lear that "after 1855 the'
public schools including elementary, high, and normal schools
soon dropped al religious content except the daily Bible reading
and devotional exercises, for which there was strong local sup-
port, with the addition of moral instruction based on Christiantiy
but not taught as religion." ~5

A most significant event in the Massachusetts history of the
church-state question was the adoption of an amendment (Ar-
ticle XLVI) to the state constitution in 1917. Section One

stated that "no law shall be passed prohibiting the free exercise

of religion," while Section Two prohibited the appropriation
of any public funds in any form "for the purpose of founding,

maintaining ,or aiding any school or institution of learng,

whether under public control or otherwise, wherein any denomi-
national doctrine is inculcated . . . ." 36 This amendment was re-
garded as providing the final settlement of the sectarian issue
in the state, but in reality the constitutional ban upon sectarian
teachig did not prohibit the teaching of non-sectarian Chrsti-

anity. As Prof. Smith testifed in 1923, "Bible reading is stil
compulsory and prayer and instruction in the fundamentals of
Christianity may easily be justifed under the statute requiring
the teachig of piety. The exact amount of religion in the public
schools is determined by the local committees . . . . " 37 He went
on. to admit that "in the public schools the absolute separation

of church and state is hardly complete so long as there is com-
pulsory Bible reading. . . ." 88 In the light of the fact that Christi-
anity 'was taught in the public schools of Massachusetts well

into the twentieth century, the concept of an "absolute" or
"complete" church-state separation is questionable. No doubt
Prof. Smith, along with innumerable others then and now, was
sincere in maintainig that there was separation in public edu-

cation in Massachusetts. Perhaps this might be the belief, of a
memb.er of a majority group, but it is dicult to "'see how a

miority member can accept such an idea.
Another interesting aspect of the situation in Massachusetts

is the fact that his state, along with all the others, was com-
mitted by the Fourteenth Amendment to the United States Con-
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stitution (1868) as interpreted by the Supreme Court, to the doc-

trine of church-state separationism implicit in the First Amend-
ment. If church and state were to be distinct in the eyes of the
law of the land, they were similarly separate according to the

state constitutions. Separationism should have induded the
prohibition of religious teaching in the public schools, but it did
not. Accordingly, public funds were available for public schools
which taught religion, but were prohibited by law to private
schools which taught religion.

The nineteenth century was marked by many curious and
signifcant incidents in the field of church-state~school relations.

The Native Amercian Party was founded in 1841 "to prevent
the, union" of Church and' State" and "to keep the Bible in the
schools," and a similar platform was adopted by the Know-
Nothig Party in 1855.39 The reaction of the New York City

Catholics to anti-Catholicism and to the Protestant teachig
in the schools resulted in the establishment of a system of p~ro-
chial schools. The New York State legislature, through its 'law
~f 1842, discontinued the practice of granting money to reli-
gious schools, but it soon became' evident that the "public"

schools would remain Protestant in content and' in spirit. A
Select Committee of the newly-created Board of Education in
New York City expressed the offcial opinion that the law of
1842 "did not intend to exclude the Holy Scripture from our

common schools, nor to prohibit the inculcation of great and
fundainentai doctrines of the Christian religion - or, in other

words, that those doctrines are not 'sectarian' withi the mean-
'ìng of 'that law." 40 For a long time afterward, this view pre-
vailed in public education in N ew York City.

During the nineteenth century several states, such as New
Jersey (1844), Massachusetts (1855), and Colorado. (1876),

p~ssed constitutional amendments forbidding the appropriation
'.of public funds to church schoòls. On the national scene, Pres.
~Ulysses S. Grant took the lead in attempting' to achieve what

:seems to have been a consistent policy of separating public school
':;ánd' church~ "In his, annual message to Congress, December 7,
'1875,' he urged the introduction of a constitutiomil amendmeiit
:t6 require' the states to maintain a public school system for all
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children, "irrespective of sex, color, birthplace, or religions;
forbidding the teaching in said schools of religious, atheistic, or
pagan tenets; and prohibiting the granting of any school funds

or school taxes, or any part thereof, either by legislative, muni-
cipal, or other authority, for the benefit or in aid, directly or

indirectly, of any religious sect or denomination. . . ." 41 This
recommendation was expressed in forthright language, but it
did not make clear whether "religious" tenets meant the teach-
ing of all religion or simply, as most people understood the
term, the doctrines of a single denomination only.

President Grant's proposal followed upon the thought stated
by him in his address, September 29, 1875, to the Army of the
Tennessee, in Des Moines, Iowa: "Encourage free schools and
resolve that not one dollar appropriated for their support shall
bè appropriated to the support of any sectarian schools. Resolve
that neither the state nor the nation, nor both combined, shall
support institutions of learning other than those suffCient to
afford every child growing up in the land the opportunity of a
good common school education, unmixed with sectarian, pagan,
or atheistical dogmas. Leave the matter of religion to'the family
altar, the church, and the private school, supported entirely

by private contributions. Keep the church and state forever
separate." 42 The possible ambiguity, to which reference was
made in the previous paragraph, is present in the use of the
terms "sectarian schools" and "sectarian" dogmas, and then
in the change to "religion" in "the private schoo!." A Ca-
tholic magazine editor's comment on Grant's speech ap-
proved the exclusion of sectarianism from the public schools,

but insisted that "not one dollar" should be given "to our pres-
,ent system of schools, because they are sectarian." 43 This re-
cognition of the reality. of the situation made little or no im-
pression. The catch.;phrase of church-state separation in educa-
tion 'had but a restricted meaning, thàt chosen by the Protestant
'majority to protect the 'teachig 'of their faith in the public

schools at gov~rnmental expense, and at the same time denying
a similar privilege to the Catholic minority.
, It is likely that Grant's ideas may have been inspired ~v a
Constitutional amendment which James G. Blaine, Republican
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majority leader of the House of Representatives, introduced on
August 14, 1875. This proposed amendment would have modi-
fied the' First Amendment as follows: "No State shall make
any law respecting an establishment of religion, or prohibiting
the free exercise thererof . . . No' public property, and no public
revenue' of, nor any loan of credit by or under the authority of,

the United States, or any State, Territory, District, or municipal
corporation, shall be appropriated to, or made or used for, the
support of any school, educational or other institution, under
the control of any religious or anti-religious sect; organiation,
or denomination, or wherein the partcular creed or tenets shall
be read or taught in any school or institution supported in whole
or in part by such revenue or loan of credit; and no such ap-
propriation or loan of credit shall be made to any religious or
anti-religious sect, organiation or dep.omination, or to promote
its interests or tenets. This artcle. shall not be constred to
prohibit the reading of the Bible in any school or institution;
and it shall not have the effect to impair rights of property al-
ready vested." 44 As unstakable as is the principle of church-
state separation in the fist sentence, it becomes beclouded by
the second sentence which favors Bible reading. The Blaine

Amendment was passed by the House of Representatives with
an overwhelmig majority (180 yeas, 7 nays, and 98 not voting),
but the Senate defeated it because it lacked a two-thids vote.45

The faiure of the amendment, according to one authority,
merely meant that a suffcient number of persons in Congress

believed that the state constitutional provisions were adequate
in prohibitig public appropriations for denominational

schools.46 It might also be added that five bils by Sen. Henr
W. Blair of New Hampshire, considered by Congress durg
1882-1890, provided for Federal aid for public schools and
excluded religious schools, but none of these was passed. Blair
charged the Catholics with conspirg to defeat his Federal aid
bils, even if many Protestant leaders also opposed them.42 Per-

haps the tre colors of Sen. Blair were revealed when he intro-

duced a "Religious Educational Amendment" on May 25, 1888,
with section two requiring each state to "establish and maintain
a system of free public schools" including instructions "in vire,
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morality, and the priciples of the Christian religion." 48 Accord-
ing to two Protestant churchmen-scholars, "It appears that the
purpose here was to establish the 'Christian religion' throughout
the public school system by teachig the principles of the Chr-
tian religion." 49 Although the proposed Blair Amendment was
never passed by Congress, the spirt underlying it is stil assert-
ing itself "in a movement fostered by those who would require
some' form of religious instruction in the public school. . . ." ISO

The actual Federal policy on the question of aid to religious
schools may be illustrated by the prohibition in the appropría-

tion acts of 1896 and 1897 for the District of Columbia of
fuds to "any institution or society which is under sectarian or
ecclesiastical control. . . ." 51 Moreover, the Smith~Hughes Act
of 1917, which furished Federal funds for vocational educa-
tion, included the provision that no money "shall be applied,
directly or indirectly . . . for the support of any religious or
privately owned or conducted school or college." 52

EARLY JEWISH SCHOOLS

Before leaving the nineteenth century, let us sketch the role
of the Jewish school in,the church-state controversy, especially

with reference to public funds. As previously noted, the New
York State legilature provided funds to religious schools in the
law of 1795. The free schools of the Roman Catholics and of
the Jews, maintained by Congregation Shearith Israel in New
York City, at first received no money, but grants were made to
the Catholics beginnnng with 1806. The congregation applied

without success to the legislature for equal treatment, as stated
ironically some five years later, presumably "owing. . , to the
pressure of business" upon the legislature. 53 In 1811, in a

memorial drafted by Mayor (and State Senator) De Witt
Cliton of New York City, the offcers again petitioned that
the legislature "extend the same relief to their charity school
which has been granted to all others in this city." 54 The fact
that Clinton wrote the text of the memorial and presented it in
person to the state legislature may have been instrumental in the
enactment of a law on Apri 9, 1811 granting the request. The
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trustees of Shearith Israel joined, in 1813, in the protest by Prot-
estant and Catholic churches against the sole grant to the New
York Free School and, in 1840, in the petition by Protestant and
Catholic churches for state funds. What Shearith Israel re-
ceived from the state during the years 1814~ 18 21, ranging from

$15.61 to $51.52 per annum, could hardly be termed
munifcent. 55

Jews whose children attended the public schools of New York
City protested in 1843, together with Catholics and Universalists,
against the sectarian nature of some the textbooks. Their voice
was heard doubtless through the infuence of Dr. Simon Abra~
hams with his colleagues among the Trustees of the Common
Schools of the Fourth Ward.56 The trustees presented the com-
plaints to the city's Board of Education, but did not succeed
in convincing that body that a wrong had been done. According
to the Select Committee of the Board of Education, the New
York State law of 1842 against the teaching of "any religious
sectarian doctrine or tenet" merely opposes sectarian instruction,
but "does not prohibit the teaching, inculcating or practices of
religious doctrines or tenets in our Schools." 57 The city autho-

rities pointed out that "the Christian religion is in fact the pre-
vailing religion of ths State" ;58 consequently, the attempt to

brig about the exclusion "from our Common Schools all books

which inculcate the priciples of the Christian religion, or else
deprive such Schools of all participation in public money . .,.
(is) a most extraordinar and untenable position . . . ." 59
Moreover, since "the Jews have not ., . . and. . . cannot have
the same privilege as those who embrace the Chrstian reli-
gion," 60 the Board could not entertain their objections to Chtis~
tian content in the textbooks used in the public schools. Nor

was the Board impressed by the argument that Jews should not
be taxed for the support of schools in which the Chrstian reli-
gion is taught, since "these institutions were established before
they came," the majority of the people insists on having them,
and "it would therefore be absurd and unreasonable" that they
should be changed to suit "the peculiar views of a sect" which
is in a minority.61 It was this attitude which resulted in "the

rise of a host. of Jewish all-day schools in the mid~century."62

'.\
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However, as the free public schools became secularized from,
about 1851 onward, parents sent their children to them, and
"the al1~day Jewish schools where a tuition fee was charged col-
lapsed." 63 On the other hand, Jewish parents may not have
found that the city schools became indeed secular. This may
be inferred from the statements by Superintendent of Schools,

Samuel S. Randall, who insisted in 1868 that there should be
"no taint of sectarianism" in the public schools, and in 1869
that the public schools must teach the "broad and fundamental
truths of Christian morality." 64

Jewish activities in the field of church-state-school relations

during the nieteenth century deserve deeper study. It is inter-
esting that in 1875 a Jewish commissioner of the Board of Edu-
cation in Rochester, New York, introduced a resolution which
was adopted, 14-2, to ban Bible reading, the singing of hymns,
and prayers in the public schools.65 In spite of an effort four
years later to reverse this decision, "sectarian instruction unm-
takably gave way to complete secularism in Rochester's common

, schools." 66

IN RECENT TIMES

Limited space wil not permt a thorough, analytical, and
documented treatment of the issue of public funds to parochial
schools in the twentieth century. It wil suffce to cite only several

instances to indicate that complete church~state separation was
mostly imaginary so far as public education was concerned,

and that the practice of financial aid to religious schools had

by no means been stamped out during the century. The state
legislature of Maine voted down proposed constitutional amend-
ments in 1923 and 1926 to ban public funds for private schools
and contiued to give grants. until 1937 to Catholic, Methodist,
Baptist, Quaker, and other denominational schools.67 State

courts have held that state constitutional provisions against com-
pulsory church attendance and otherwise guaranteeing religious
freedom, as well as those against public funds to church schools

and sectarian instruction in the public schools, "are not violated
by statutes or board regulations permtting the reading of the
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Bible, the repeating of the Lord's Prayer, the saying of prayers,

or the singing of hyms, although on this point the courts are in
irreconcilable confct." 68 It is doubtful if most of the separa-
tionists are familar with these facts.

In order to be able to determine whether the contemporary

situation in church-state-school relations is any diferent from
that prevailig a centur, a half-century, or a quarter-century

ago, it will be helpful to consider some of the influential views,

expressions of public opinon, and actual practices in the public
schools. In 1953, the Committee on Religion and Education of
the American Council on Education, which is one of the most
important secular educational bodies in the country, recom-

mended that "the public school deal with religion," that is, in
the form of prayers, hymns, and teachig of the Bible during
school hours.69 This committee had urged in 1947 the principle

of separation of church and state in education, but hRd also de-
plored "a strained application" of the principle. In other words,
religious educational practices which do not anger any portion
of the population can be introduced on a de facto basis into the
school system. "H no disturbance results, the probabilty is that
a vigorously sponsored innovation wi 'get by.'" 70 Here is a
conscious effort to by-pass the separation doctrine even while
proclaiming loudly an adherance to it. This double-talk is im-
portant because, even though it carries no legal authority, it is
representative of serious public opinion in educational circles
all over the country.

The wrtings of Protestant theological leaders also give aid
and comfort to those who want separationim and public school
religion at one and the same time. Thus, Pres. Henr P. Van
Dusen of the Union Theological Seminar felt that the U. S.
Government should be infuenced to interpret the Constitution so
". . . as to make possible a wide variety of religious instruction
and religious worship in public schools and colleges." 71
Dean Luther A. Weigle of Yale University's Divity
School believed that "there is nothing in the principle
of religious freedom or the separation of. church and state to
hinder the school's acknowledgment of the power and goodness
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of God." 72 Few will doubt that Dean Weigle must have had the
Christian interpretation of divine power and goodness in mid.
To Dean Merrimon Cuniggim of the Perkins School of Theol.
ogy at Southern Methodist University, ". . . the separation of
church and state is not a disabling principle, once and for all
deciding the issue as to whether or not religion is to be alowed
in public education. Tax-supported institutions may include reli-
gion in various ways in their programs, as long as the religion
is not sectarian, and to the full extent to which state and public
opinion will allow." 73 Dean Cuninggim's viewpoint is no mere
opinion; it is daily translated into practice in many public school
systems. It should be noted that he sees no objection to public
funds to religious schools, so long as they are not sectarian

schools, if they are labelled public. The "establishment of reli-
gion" clause in the First Amendment, then, would mean "estab.
lishment of sectarianism" under his interpretation. Even if not
all Protestant theologians and laymen subscribe to ths doctrine,
it is highly liely, in the light of the evidence assembled in thi
essay, that large numbers of Protestants sincerely believe that
they are upholding separationism when they insist upon religious
education and religious practices in the public schools.

It is not likely that the situation has changed perceptibly since
1946, when the National Education Association disclosed that
there was no agreement in the countr regarding permissible
and non-permissible practices in church-state relations in edu-
cation.74 A doctoral dissertation completed in 1950 reported that
public opinion in Indiana was in favor of religious instruction
in public education despite Federal and state laws and the
McCollum decision of the United States Supreme Cour. The
prevailig argument was that the people own and pay for the

public schools and that, since "democracy is the rule of the ma-
jority . . . why not continue a practice which is the wil of the
people?" 71S An analysis of teachers' gudes for instructing moral

and spiritual values in public schools described many of them as
"blatantly sectaran." 76 A survey by Michigan State University in
1957 showed that half of the state's public elementary and high
schools have frequent or at least occasional prayers, whie lesser
percentages practice hymn singing and Bible reading - all in the
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absence of any law or "legal prejudice" against "sectarian in-
fluence in public schools in Michigan." 77 In each of the in-

stances cited in this paragraph, persons actively in favor of
religion in public schools would probably be deeply shocked if
one were to question their undivided loyalty to the principle
of separationism. It would be difcult to blame laymen, c1ergy~

men, or even educators so long as no state constitution forbids
Bible reading and prayers and hymns and when these have been
frequently considered by courts as a form of nonsectarian teach~

ing.78 Let it also be remembered that these courts would prob~
ably rush to declare unconstitutional any proposal for public

funds to parochial schools, in line with the interpretation of the
First Amendment to the United States Constitution and the
explicit prohibiton of such aid in 38 of the state constitutions. 

79

,Financial aid to religious educaton is frowned upon, but not
the 'ideological support of religious doctrine in the public
schools.

/ THE SITUATION TODAY

Events of 1960 and .1961 do not seem to be of a diferent

pattern than those of previous decades and the past century

and a half. A survey by the educational maga~ine, The Nation's
Schools, released on November 15, 1960, revealed that 72 per
,cent of public school superintendents who replied to a poll

answered "yes" to the following question: "Do you believe. that
reading from the Bible (any Christian version) - without Ìn-

terpretation or comment - should be permitted in the public
~chool classrooms?" 80 Even if ,the actual sampling was only

about two per cent of the 16,000 school superintendents, there

is .reason to believe that a decided majority would vote in a like
manner.
" Another fact to be considered is the situation in Florida as

recently disclosed in the case before Dade County Circuit Court
in ,Miami. This case involves a suit by one Unitarian and three
Jewish parents to put a stop to ten types. of religious practices

in the Miami public schools: Bible teaching with comment and
interpretation; the Lord's Prayer; sermons by, clergymen; reli-
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gious fims, hymns, holiday observances, and symbols; religious
baccalaureate programs; census of religious affliations of pupils
and parents; and a religious test for teachers.81 It is possible for
the decision to be in favor of secularism in the public schools,

but it is doubtful if all these practices would cease now and forth-
with. Moreover, the situation in Miami is by no means peculiar;
one can fid it to a greater or lesser degree in communities and

cities all over the country. Eradication of religious teachings

and practices would be opposed in many places and, even if.
the law were to be applied with consistency and firmness, many
decades would probably go by before the public schools of the
United States would become secular.

Lest one should conclude at this point that the writer's view-
point may be overdrawn, let some supporting opinions by ex-
perts in the application of law to educational problems be cited.
Prof. Arthur E. Sutherland of the Harvard Law School stãted
at various times that "there is a great deal of lip-service paid

to the principle of complete severance of religion from education;
there is a surprisingly persistent and widespread practice to the
contrary," 82 and "no matter what the constitutional theory, a
good deal of religious doctrine finds its way into public school
curricula." 83 Prom the standpoint of the historical evidence
brought forward in this essay, the persistence of religion in the
public schools is hardly surprising. Surveying the issue in Wis-
consin, Prof. William W. Boyer of the University of Wisconsin
concluded that "the principles of complete separation of Church
and State and unabridged religious freedom have been appealed
to and ignored by Catholics and non -Catholics alike according
to the particular interests that each group was trying to serve,
when relevant disputes emerged. Wisconsin's experience seems
to point to the conclusion that instruction becomes significantly
sectarian when religion is meshed with public school education"
(original italics). 84 Prof. Harold H. Pumke of Auburn Univer-
sity summed up the situation six years ago as follows: "It is
sometimes stated that although a court permitted a particular
'religious' activity in a certain case, the principle of 'separation
of church and state' was unimpeachably maintained. Such state-
ments of abstraction can soothe audiences into accepting theory
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for reality . . . . It is basic to remember that general principles
have reality only in specifc applications. There might be theo-
retical agreement on a 'wall of separation' but dispute on what
the wall separates. It is strictly fiction to assume that a country
can hold a general priciple intact on one hand, and permit
local practices which erode it on the other."85 The fiction of ab-
solute separationism is stil steadfastly maintained.

But, it might be objected, does not the United States Supreme
Court make it clear that a wall of separation must be con-
structed with the church on one side and the state on the other?
In . the fist place, in the case of Church of the H oiy Trinity vs.
United States, 143 U.S. 457 (1892), the Supreme Court stated
that the United States is a religious nation and a Chrstian peo~
pIe. The insistence by a majority of the Court in the case of
Everson v. Board of Education, 330 U.S. 1 (1947), that the
wall of separation "must be kept high and impregnable" and
that "the slightest breach" could not be tolerated did not make
unconstitutional the provision of public bus transportation for
parochial school pupils. On earlier occasions, the Supreme

Court had upheld the granting of Federal aid to Indian Catholic
schools (Quick Bear v. Leupp, 210 U.S. 50 (1908)); held that
there was a constitutional basis for public and parochial schools
(Pierce v. Society of Sisters, 268 U.S. 510 (1925)); and allowed
a state to fursh free textbooks to parochial school pupil

(Cochran v. Louisiana State Board of Education, 281 U.S. 370
(1930) ).

Mr. Justice Frankfurter, in the case of McCollum v. Board
of Education, 333 U.S. 203 (1948), said that "separation means
separation, not somethng less," but Mr. Justice Jackson found
that "the task of separating the secular from the religious in edu-
cation is one of magnitude, intricacy, and delicacy." In the case
of Zorach v. Clauson, 343 U.S. 306 (1952), Justice Douglas,
writing for the majority of the Court, made the point that in the
First Amendment "the prohibition is absolute," but it does not
necessarily mean that "in every and all respects there shall bè a
separation of Church and State." Echoing the decision of 1892,
he said that "we are a religious people whose institutions presup-
pose a Supreme Being."
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That church-state-school cooperation is actually takg place
may be seen in the armed services' chaplaincy school at Harvard
during World War II, the G.!. Bill of Rights, and the National
Defense Education Act of 1958 (which has granted loans of
$300,000 in 1960 to 25 Jewish day schools in various parts
of the countr and of about $1,400,000 to Protestant, Catholic,
and secular private schools.) 86 Other examples of such co-
operation are the Reserve Offcer Trainig Corps, the National
Youth Administration, and the National School Lunch Act.
More instances, such as the provision of transportation and
textbooks, . can be found on the state leveL.

The involvement of church and state in educational and
related matters has been seen as unconstitutional if the fiancial

aid is direct and. if it is confned to elementar and secondåry ,
schools. There has been no successful attempts to challenge
Federal and state aid to denominational colleges. In an inter-
view in Q'ctober, 19~0, the then Secretary of Health, Education
and Welfare, Arthur S.Flemming, said that the United States
Government has not made a distinction between sectarian and
public colleges because higher education operates on the basis
of "a dual system. . . . We lean very heavily on both public and
private institutions to do the job that has to be done. You've
got to use both public and private to dO the job. That being the
case, we haven't felt that this was a Constitutional question. "87

The idea is that the state is legally obligated to provide
public elementary and secondary schools" but not public col~
leges and universities, for all the children of all the people.

Hence, the state needs the religious colleges more than it does
the lower religious schools and is, therefore, willing to give money
to church institutions. If the Federal Government and the states
so will it, the use of public funds for sectarian institutions does
not violate the First Amendment. At arty rate, there has not
been a successful challenge thus far. It is noteworthy that Sec-
retary Flemmig is aware of the fact that an educational crisis
would ensue if religious schools should close for lack of suff-
cient support and the public schools would be suddenly for-ced

to take in the children. However, this consideration has in no
way affected offcial and citizens' attitudes with regard toward
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public aid to parochial schools.

Very few people are apparently aware of the fiancial prob-
lems of Catholic parochial schools. One of the leading experts

in Catholic education, the Rev. Neil G. McCluskey, S.J., look-
ing at the prospects of increasing enrollments in the years ahead,
has been suggesting for several years that some portion of the
parochial school's program be discontinued and that Catholic
education should' concentrate on the junior high school, senior

high school, and junior college. 
88 Other Catholic educators

have expressed similar sentments. And such a step cannot be
regarded too lightly, for the statement of Father McCluskey
is no mere or idle threat. During the past year, in some Catholic
schools the lack of proper fiancial support led to cutbacks in

the number of classes and even the closing of some schools,
according to the year-end report by the National Catholic Wel-
fare Conference.89 One can only imagine what might happen
to the public school system in some communities should tl:e
Catholics reduce the number of their elementary schools. The
closing of several Jewish day schools does not constitute any
difculty to the public school authorities, but the absençe of a

parallel Catholic system, or the existence of an abbreviated

one, means that the communities must, without too much advance
notice or warning, provide additional schools, facilties, teachers,
and the like. And yet this prospect does not seem to sway the
public to call for some justice in the allocation of public funds
for parochial schools.

It is puzzlig to appreciate the logical consistency of Jewish

organizations which are traditionally (not the religious tradition,
of course) opposed to public aid to sectarian schools, but have
volunteered no oppositon to the Jewish, Catholic, and Prot~

estant hospitals under the Hospital Survey and Construction
(Hill-Burton) Acts of 1946 and 1949.90 Apparently, by some
sort of legalistic legerdemain, they are able to satisfy themselves
that they are not jeopardizing the integrity of the wall of separa-
tion when a sectarian hospital obtains Federal funds. However,
when it comes to Federal aid to sectarian schools, they suddenly
become gripped with a firm fear as to the height and the im-
pregnability of that self-same wall. Incidentally, those who are

172



Public Aid to Jewish Day Schools

worded about the possibility of Federal aid plus control might
be soothed by the fact that Hill-Burton Act operated under a
formula of aid without governmental interference. 91

, Let it not be assumed that there is a real difference in principle
when public aid is indirect rather than direct, when, colleges and
universities rather than elementary and high schools are con;.
cerned, when sectadan hospitals rather than sectadan schools
are involved. Either a principle is a principle or it is an un-

principle. Separationism must be absolute, complete, and con-'
sistent to have any real significance as a principle.

MAJORITY JEWISH ATTITUDES

Consideration may now be given to Jewish, including Ortho-
dox Jewish, attitudes to the church-state-school issue in general
and to aid for religious schools in partcular. The begining
of this article cited the joint position of the Synagogue Council
of America and the National Community Relations Advisory
CounciL. It wil also be recalled that the Union of Orthodox
Jewish Congregations of America and the Rabbinical Council
of America have repeatedly subscribed to the SCA.;NCRAC
document which opposes, among other practices, Released Time,
public funds for bus transportation and for secular textbooks

for parochial schools, and outright grants, but not school lunches
and medical and dental services - all in the cause of preventing
"any violation of the traditional American priciple of separa-
tion of church and state." Dr. Leo Pfeffer, who seems to be re-
garded both by Jews and non-Jews as the Jewish spokesman on
the church~state-school controversy, claims that "while the

Jews do not feel as strongly on the questions (of public funds
for parochial schools J as the Protestants, their position is much
the same and is held with much the same uninamity. They agree
that public subsidies to religious schools would violate the con-
stitutional prrnciple of the separation of church and state to
which they are strongly committed." 92 When one reads the
statements by Jewish religious, educational, and lay leaders,
such as Vice-Chancellor Simon Greenberg of the Jewish Theo~
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logical Seminary of America, Dr. Robert Gordis, Prof. David
Rudavsky, Prof. Milton R. Konvitz, and a host of others, it ìs
very dicult to disagree with Dr. Pfeffer. Furthermore, except

for reconsideration during 1959 and 1960 of the issue by the
Union of Ortodox Congregations of America,93 there seems to
have been, an alost united front in Orthodox circles in agree-
ment with the majority Jewish viewpoint.

Nevertheless, a few in the Jewish community have been out-
spoken in favor of a more realistic appraisal of the church-state-
school situation. Among these have been Arthur Cohen, a Con-
servative layman who publishes Meridian Books, Prof. Wil Her-
berg of Drew University, and the present writer.94 The proposal,
early in 1960, by the delegation of the Merkos L'Inyonei Chinuch
of the Lubavitcher Movement to the Golden Anniversary Whte
House Conference on Education and Youth in behalf of govern-
mental grants for secular studies in religious schools was un-
precedented in American Jewish history.
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It is high time to reexamine objectively and dispassionately

the matter of attitude toward public aid to the Jewish day schooL.

Even if there is an unwilngness, and even a deep aversion, to,
acknowledge what has become recognized de facto-that the

United States is a Chrstian, country-it is impossible to shut

one's eyes to the reality of the American majority's utilization of
the public schools for the inculcation of the principles of Chris-

tianity in greater or lesser, degree. Enough evidence, support~d
by direct documentation, has been brought forward to show the
unchallenged (and possibly unchallengable) prevalence of Chris-
tian teachig in the tax-supported public schools, a fact which

makes, them in effect religious schools. Following up this point,
the state legislatures would seem to be violating the First Amend-
ment and the Fourteenth Amendment, prohibiting the states
from making laws "respecting an establishment of religion,"
whenever they appropriate funds for public education. Even
more, according,to two Protestant authorities, "Religious instruc-
tion in the public schools, whether it consists of reading the
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Bible, singing hymns, or offering prayer, is, in respect to the tàx-
payer, a coerced support of religion. "95

A more open~and-shut case for the absence of any separation
between church and state in the field of education is hard to con-
ceive. One might also raise the question whether there has ever
been a clear~cut intention for a consistent policy of separation.
And yet, the large majority of the Jewish opinion, Orthoclox

rabbis and laymen included, has placed itself in a position of
being at least 110 per cent in favor of the strictest possible policy
of separationism. As a result, Jewish organizations have repeat-
edly fought every attempt at the introduction of any type of

religion in the public schools for reasons understandable to

themselves, but by no means appreciated by the heavily pre:e0n-
derant Christian majority. To the Christian Americans, who, ac-
cording to Mr. Justice Douglas in the Zorach v. Clauson case,

look upon the country as a religious one, the image of the Jewish
attitude toward religion becomes one of negativistic and possibly
even atheistic opposition. Jewish organizations which are for-
ever worried about an atmosphere of interfaith goodwill and
harmony, might pause and reflect upon the degree of brother-
hood and amity generated by the policy of antagonism toward
any maniestation of religion in the public schools of a religious
nation.

The plain, unpalatable fact is that the Jews are in a mionty
position and will probably never succeed (and this writer be~
lieves that they should never try) to remake the public school
system in accordance with their own desires. This attitude will
certainy be attacked as one of defeatism and lack of optimistic
reliance upon democratic proèesses. Such an attack, however,
does not take the history and the wil of the American people
into account, and it reflects but one interpretation of democracy
in action.

Jews have several courses of action open to them. Two are,
in the judgment of the writer, fair and promising. As a minority
in a country run on democratic, Constitutional principles, the
Jews can and should insist on the fulfillment of the second part
of the First Amendment. In this section, which, is not often
quoted in church-state-education discussions, Congress and (by
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the Fourteenth Amendment the states, too) are restrained by
the Constitution from prohibiting "the free exercise" of religion.
Accordingly, where religion in any form is to be found in the
public school, Jews should withdraw their chidren from any
classes, observances, or oçcasions in which Christian instruction
is given. This practIcè conforms to that prevailing in European
countries, as in England, where religion is recognized as. part
of the curriculum. The "conscience clause" should be enforce-

able under the Constitution and in the name of freedom of
religion generally. Such a procedure may reinforce the judgment
that Jews oppose religion and religious education, but it will
probably not result in as high a degree of il-will as does the
campaign to force Christian America into accepting a secularist
- and, to many, a Godless - public schooL.

From a positive point of view, individual Jews and their
organizations must strengthen and intensif Jewish religious
education on all fronts. The recent national ~tudy by the Ameri-
can Association for Jewish Education has demonstrated beyond
reasonable doubt, if any proof were indeed really needed, the
bankruptcy of the Sunday School and the qualitative and quanti-
tive inferiority of the Talmud Torah vis-a-vis the day schoo1.97

Certainly, the Sunday School and the afternoon schools should
be significantly improved, because large numbers of parents,
possibly a majority of those who want religious education, will
continue to send their children to such schools. However, since

the best Jewish education. can only be given in the day school
and the Yeshivah, it is necessary for Jews to see it that this type
of religious educational institution is made the basis of Jewish
education all over the country.

As is well known, the financing of the Jewish day school has
hitherto been derived from such precarious sources' as tuition
fees and voluntary donations. The values of Jewish day school
education are too many and too signifcant, both for the future
of the Jewish community and for the welfare of the nation, for
the Yeshivah to be left to the fate of fortuitous financing. It
should be obvious that a Jewish community requires Jewish lead~
ership; that is, persons who have a thorough and traditional
background in Judaism. Such knowledge and conviction can

"
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rarely be obtained elsewhere than in a Jewish day schooL. Con-
sequently, it becomes a duty, not simply a privilege or an oppor-
tunity, for the current leaders of the American Jewish community
and the controllers of its purse to finance properly and with
dignity the institutions of intensive Jewish learning ()n all levels.
They will 'ensure the continuance of the community by providing
a Jewish leadership and a Jewish membership. If American
Jewry is to be of serVce to, and retain the respect of, world
Jewry, it must first make certain of its Jewish character.

Even if the Jewish community leadership of today were
convinced of the justice of the case of adequate fiancing of
the Jewish day schools - and, lamentably, a reasonable contri-
bution by a Jewish community welfare fund or federation to the
day schools is a real rarity - the high and rising costs would
still call for supplementary aid. Unless suffcient support is made
available, the Yeshivot and Jewish day schools might not be
able to reach the lower economic groups. Thorough religious
education together with secular education must be accessible
to as large a number as are still willing and capable, if the in-
tegrity of Judaism is to be maintained in the decades ahead.

This calls for cooperation between the community and the state,
with each aiding what is most identified with it. While there is
a case for full Federal and state aid to the religious school,

without control, this is not the ,occasion to prove it. At the. pres-
ent time, it is clear that it is the proper province of the govern-
ment to subsidize the secular work of the religious school, in,-
asmuch as such a school offers a parallel program to, that of
. the public school, thereby relieving the public of a great tax
burden, and- contributes to the furtherance of the national

interest.
Liberal thinkers have usually countered the argument of th~

unfairness of the double taxation of parents who send their
childre~ to parochial schools by saying that such parents are
free to transfer their children to public schools and thus. esca~
the double burden. At best, this is a weak position, since' it
oyerlooks a number of fundamental facts: first, as already
mentioned, public education '. would become chaotic in many
communities all over the country if the Catholics should c1o~e

. ,
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a substantial number of their parochial schools. Second, the

parochial or day school is not a private-venture school, but rather
a community or other form of, group enterprise and performs,
under the state compulsory school attendance laws, precisely
the same functions as do the schools paid for by the public purse.
Third, these semi-public or quasi-public schools are under state
control and advance the welfare of the people of the state and
of the nation. And fourth, the parochial or day schools teach

religion, which is not supposed to be taught in the public schools,
and thus contribute toward the making of a public (non-reli-
gious) scho.ol, which is what the separationists say they want.

The major objections to the proposal for Federal and state
financial aid to the Jewish day school (and the others as well)
might be anticipated. Some might be il1clined to oppose such
aid on the ground that it marks a reversal of the traditional
American policy of public support for public schools only. As
shown earlier in this essay, if anythig, this is a continuation
of the traditional practice through the years of aid in one form
or another to educational illstitutions under religious auspices.
Mr. Justice Rutledge of the U.S. Supreme Court, in his dissent
in the Everson Case (1947), said that "if it is part of the state's
function to supply to religious schóols or their patrons the
smaller items of educational expense, because the legislature
may say they perform a public function, it is hard to see why the
larger ones also may not be paid. Indeed, it would seem even
more proper and necessary for the state to do this. For if one class
of expenditures is justifed on the ground that it supports the

general cause of education or benefits the individual, or can
be made to do so by legislative declaration, so even more cer-
tainly would be the other. To sustain payment for transporta-
tion to school, for textbooks, for other essential materials, or

perhaps for school lunches, and not for what makes all these
things effective for their intended end, would be to make a pub-
lic function of the smaller items and their cumulative effect, but
to make wholly private in character the larger things without
which the smaller could have no meaning or use." 97 From this
standpoint, there is no "valid constitutional objection," or legi~

lative one for that matter, "for the state's refusal to make full
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appropriation for support of private religious schools, just as
is done for public instruction." 98

This type of judicial logic seems to be ironclad and in line
with historical reality. It remains, in the judgment of the wrter,.
fully correct even if Mr. J ustice Rutledge based his dissent

on the religious issue in the famous decision which declared

constitutional the provision of public transportation for paro-
chial school pupils. '

Then there is the ever-present argument that public fuñds.
for religious schools violate the historically hallowed principle
of church-state separation. Actually, a review of the record of
the past wil show that public subsidy is possibly as old as Ameri-
can history and that it is questionable if more than a select few
had ever seriously intended to bring about separation in any
fundamental way. Church and state have been something less
than separate during the development of a century and three-
quarters of American democracy. Then again, there is no sepa-
ration in Israel, Holland, England, and other countries which
can hardly, be described as undemocratic. From another angIe,
the country which comes closest to absolute church-state separa-
tionism is the U.S.S.R., and few who are non-Communists will
regard the Soviet state as democratic.

There has been entirely too much ambiguity in connection
with the church-state issue. Jews are virtually the only large re-
ligious group to insist on strict separationism. It is shortsighted

and wrong for Jews to hold to such an interpretation when in
actuality their concept of separation exists only in their own
minds.

Some might object that once the government gives money

to the Jewish day school it will take steps to control them. A re-
view of the history of Federal land grants to universities since
1862, the adminstration of the educational provisions of the

G.I. and the Korean G.I. Bill of Rights, the funds disbursed
under the National Defense Education Act of 1958, and other
occasions when the United States Government subsidized edu-
cational enterprises, even when denominational institutions were
the beneficiaries, will show that aid was not accompanied by
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Federal control..
~ In the states, secuiar education in the religious schools is

under the control of the state department of education, even

without public aid. But this control is legal under the state con-
stitutions and everything in the religious schools, except actual
religious instruction, is subject to state regulation. As long as
the state government directs the religious schools, it is only right
for it to help toward the defrayment of the cost of that portion
of their program which is under public supervision and control.
No one, to this writer's knowledge, has ever made a serious

attempt to challenge the competence of the state government

to direct the religious school as a breach of the principle of
church-state separation.

The next objection would be that public payments to paro-
chial schools would endanger the existence of the public school,
which is the foundation stone of American democracy. Many
denominations, it is argued, will be encouraged by the avail-
ibility of public money to open day school systems and to ex-
pand existing systems, and in the resultant fragmentation, of
American education the public school would lose its role. What
is likely to result is some expansion of religious education, but
probably not the eclipse of the public schooL. Some denomia-
tions do not wish to have anything to do with parochial educa-
tion. The large preponderance of parents will no dollbt want
the benefits of a free education or of an intercultural atmosphere
with a minimum of religious education. There may be a little
dent in the virtual monoply of American education by the pub-
lic school, but that is all. Some competition by the religious

school may even help toward the improvement of public educa-
tion. And let it not be forgotten that the United States Supreme
Court has ruled in the Oregon decision that the state cannot,
under the Constitution, prevent parents from sending their chil-
dren to private and parochial schools. In the words of Mr. Jus-
tice McReynolds speaking for the unanimous court, "The funda-
mental theory of liberty upon which all governments in this
Union repose excludes any general power of the State to standa-
rize its children by forcing them to accept instruction from

public teachers only. The child is not the mere creature of the

)

('

.180



Public Aid to Jewish Day Schools

State . . . ." 99 Also of relevance is the statement, in' coniection
with ths case, made by the great Jewish leader, Louis Marshall,
in his Amicus Curiae brief for the Amencan Jewish Committee:
"The nation is no more preserved by the public school than it is
by the other agencies. The Fathers of the Republic and a large
proportion of our finest citizens never attended a public school,

and today a large number of the best exemplars of Americanism
have received and are receiving their education outside of public
schools." 100 The public school can be apreciated and respected
without granting it a monoply over the education of children
and youth.

The bogey' of divisiveness will also rear its head. It will be

said that a multiplicity of parochial schools will segregate one

group of, children from another and will prevent interreligious
understanding and harmony. The frightening word "segrega-
tion;' may also be applied in opposition to the growth of religious
schools. Those that fear a divisive, segregated society seem to

forget that there are even stronger barners, those of economic,
social and even racial distinctiveness, which keep people apart.
Pupils who attend parochial schools are merely taught in schools
which are oifferent in sponsorship from those attended by the
majority of pupils, who represent all religious faiths in the
country. The segregatíon, if such it be, is a temporary and non-
coercive one. There are no laws which keep the members of
religions apart from each other, and this applies to their chi-
dren who may attend other than public schools. Modern society
provides numerous places, occasions, and opportunities where
persons of diverse origins and ways of thiing can mingle, and
the public school does not enjoy an intercultural monopoly. In
point of actual fact, there are on the one hand public schools
in some urban and rural centers in which the children . and
adolescents may be thoroughly homogeneous with respect to
race, religion, ethnic ongins, or economic and social status. On
the other hand, there may be a variety of racial, ethnic, eco-
nomic, and social groups in some religious schools. Moreover,
it appears odd that liberals should in one breath clamor for
cultural pluralism and in the other fight the spread, if not really
the existence, of religious schools which perform a service simi-
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Jar to that of the public schools'.

Sti another argument against public support is that the vari-
ous religious groups wil certainly dispute among themselves as
to the allocation of the funds and wil exert pressure on public
offcials to get the most generous grants possible. There is even
fear of the possible rise of political parties which are identifed
with the respective religious sects, if tax-supported funds were
made available to religious schools.1u1 There is no guarantee
that such parties will not arise even without regular public sub-
sidies to denominational schools. Over a century ago, there was
a Know~Nothing Party of some inuence which was anti-Catholic
even though the Catholics and other sects failed to get money
for theIr schools. Additionally, there has been no danger of re-
ligious parties in connection with Federal and state aid in con-
nection with school lunches, bus transportation, secular text-
books, and the like. And the litigation and the resultant inter-
religious acrimony in the issues of Bible reading, Released Time,
prayers, hymns, Christmas celebrations, and so on, have not
brought about a birth of religious political parties.

In recent years, a variation of the argument against divisive-
ness has gained currency in some Jewish circles. Opposition
is expressed to the public encouragement of parochial schools
on the ground that the Catholic Church will be the chief bene-
ficiary, in view of the fact that the vast majority of religious
schools belong to it. This school of thought maintain that the
Catholic schools teach the Crucifxion and thus contribute to
the inculcation of anti-Semitism. What the proponents of this
viewpoint overlook is that there are Protestant schools and even
public schools which teach religious and other doctrines which
might bring about anti-Semitic attitudes. That anti-Semitism
may be fostered by Nazi and Communist atheists is a Jáct of
history. But there are Catholics and CathoIlcs, as there are
Protestants and Protestants. Some of these receive a dose of anti;.
Semitism in the religious schools and others get it in the public
schools, while still others who attend both types of schools may
become friendly to the Jewish people. Futhermore, if Catholic
schools are to be opposed, because of alleged anti-Semitism, thên
so should Catholic hospitals, and military chaplains. Since in-
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struction is also carried on in churches, then both churches and
schools should not be allowed the privilege of tax exemption.

If the argument of anti-Semitic teachig has any validity, then
the Jewish opponents of parochial schools on ths ground must,
to, be logically consistent and fair, voice therr opposition to tax
exemption of all religious property, since the law cannot make,
a distinction among religious groups. It is curious that such
Jews do not seem to be aware of their own tendency toward an
anti-Catholic attitude. When one is sensitive to anti-Semitism,
he must also be sensitive to similar manifestations toward other
religions.

Another source of opposition to the public aid for the Jewish
and other religious schools is the conviction that the welfare
benefits are simply an "opening wedge" for later and greater
'demands. As Pfeffer sums up this objection, "if hot lunches,
why not bus transportation? If bus transportation, why not
secular textbooks? If secular textbooks, why not non~religious

supplies and equipment (desks, chairs, blackboards, etc.) and
why not the salaries of lay instructors teaching secular sub-
jects?"11)2 To this excellent example of logic, which Dr. Pfeffer,

however, repudiates, we answer, simply, "Well, why not?"
Certainly, enough evidence has been presented in this essay to
show that all these benefits are in accordance with realitic
theory and practice in the history of church~state-school rela-

tions in the United States. There need be no fear that the open-
ing wedge wil weaken the structure of complete separation; it
has never in fact existed. To quote Mr. Justice Frankurter in
the McCollum case on Released Time, "Separation means sep-
aration, not something less."lo3 In American history, separation
has proved to be "something less."

The final argument to be considered here is that the advocacy
of public aid to the Jewish day school jeopardizes. the legal
position of the Jews in seeking exemption from Sunday-closing
and so-called humane slaughter laws. If, as suggested in this
article, the Jews are a religious minority in a Chrstian country,
then, some argue, the Jews must accept these disabilities. But
this is a non-sequitur which overlooks the Constitutional guaran-
tee of the free exercise of religion under the First Amendment.
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, ' The Jews have every right, as a minority, to fight in the courts any
attempt to restrict their freedom of religion. The doctrine of
freedom also includes the freedom to petition for public aid
for religious education.

,; CONCL USION

'"

It is vital for the Jewish community to re-think the question
of Federal aid and state aid to religious schools. For too long
has it permitted itself to be. guided by an interpretation of the
doctrine of separation of church, state, and school, which im-
posed a strait-jacket on thought and action. Fairess and justice
must take the place of partisan and dogmatic policies which

can only spell the ultimate assimilation and withering away of
the American Jewish community because of the lack of a religi-
ously literate membership and leadership. The future of Torah
Judaism must take precedence over a one-sided devotion to a
dubious doctrine which makes Jews appear as virtually the
sole supporters of strict separationism and, therefore, as aiders
and abettors of agnosticism and atheism. Cooperation between
religion and government in matters of education has more often"
: been the rule rather than the exception in American history.
:', In the' name of the right for the free exercise of religion; as

guaranteed under the' Constitution, Jews should demand that
,their children should be free from exposure to Christological
,and other religious teachings and observances in the public
schools. At the same time, they ,should expand and intensify
_ their day school syste:m so as to provide a positive program of
religious-secular education for larger numbers than heretofore.
This calls for a fim support by the Jewish community. It also
"calls for financial aid, from other sources, including the govern-

:ment. For performing a public service, the Jewish: day'schools

,~eserve and requIte public: aid, without more control than at
Jhe present time., ,
,',The entire Jewish community, including the elements which
have hitherto been antagonistic and ,lukewarm toward the only
,significant form of Jewish,' religious education, the Yeshivot
and the day schools, should "make a, serious effort to obtain
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public aid for such schools. At the very least, it should re~study

the question, keep its mind open, and refrain from putting ob-
stacles in the path of those who are convinced of the feasibilty
and advisability of governmental support for religious schools.

Action should be undertaken withi and outside the J ~wish
community.

PlJblic funds for the Jewish day school will be of inestimable
value on two fronts - the preservation of the American Jewish'

community through the extension of Torah Judaism and the
contribution toward the welfare and security of the United
States through the - development of a thoroughly educated and
loyal citizenry.
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