Jacob J. Ross
Dr. Ross holds a senior position in Israel's Ministry
of Education and lectures in the Department of

Philosophy of Tel Aviv University.

MORALITY AND THE LAW
I
The question whether law and morality are separate and
rival systems of social cohesion or whether law is merely the
enforceable part of the moral code has once more become topical

during the last few years although the issues were debated in
the late 1800's between John Stuart Mil and James F. Stephen
and in the Medieval period by Maimonides and Yehuda HalevI.

Today they are being raised anew by Lord P. Devlin and
H. L. Hart.

Lord Devlin's view is that the common positive morality of
a particular society is the "cement" which binds it together.1

Society is therefore justified in taking the same steps to preserve

its moral code as it does to protect its government and other
essential institutions. Prosecution of vice, therefore, is as legitimate as the suppression of treason and sedition. When the law
is enforced, the court, in meting out

punishment, acts as the

voice of society in stating "the emphatic denunciation by the
community of a crime." Failure to punish acts of immorality,
even where there is no obvious harm done to others, wil be interpreted as encouraging the practice of vice. The law is forced
to "condemn or condone."

In opposition, Hart states2 that the function of the law in society is to preserve public order and prevent the exploitation of
others. He maintains that, as the Wolfenden Report puts it,S

there must remain a realm of private morality which is "not the
law's business." The state's power should be used only in order
to prevent harm to others. The denunciatory theory of punish-

ment and the "condemn or condone" dilemma which it engenders are rejected as incompatible with this position.
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The main argument against the Devlin view, according to
Hart, is its unrealistic monolithic conception of society. Modern

society is morally a plural structure comprising a number of
different mutually tolerant moralities. The failure to recognize
this produces a conservative tendency favoring the preservation
of the moral status quo and discouraging any change in moral

public opinion because it threatens society's existence.
Devlin, on the other hand, has claimed that his views have

been caricatured by Hart. He concedes that any change can
threaten society's existence, but it does not follow that every
change does or wil do so. He too admits that morality may

change but states that the law is prepared to meet it by the use
of the jury system through which public opinion makes itself felt
in the Law Courts, and by the doctrine of "the reasonable man" to
whom lawyers refer as the arbiter of moral decisions at any particular time.5

There is a certain conservatism involved in Devlin's concept

of morality in society, which reveals itself quite clearly when we
consider that at a time of great moral change "the reasonable

man" of the lawyers turns into a myth since it wil be very difficult to find a man who represents society as a whole. This
would be true as well of a random selection of men to form a
jury. However unsatisfactory these methods of determining the
moral conscience of society may be, they are nonetheless con-

venient ways of dealing with the inevitable problem of laying
down the law in a democratic society.
Despite their differences, both views clearly regard the law

as an instrument of social cohesion and in spite of the Mil-Hart
rejection of the enforcement of positive morality as a legitimate
function of the law, they wil surely agree that social morality
also serves as an instrument of social cohesion.

Nearer to the heart of the problem seems to be the issue of
the morality of the individual versus the morality of society, the
question whether society has a "positive" or a "negative" funcindividuaL. The Mil-Hart view emphasizes the
liberty of the individual which has to be given up only reluction vis-a-vis the

tantly in order to contribute to social stability; the Stephen-

Devlin view stresses the importance of social existence within
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which the individual develops his natural abilities and pursues
his moral ideals. The "cement" view seems to be associated with
a positive notion of the function of social

legislation in develop-

ing and perfecting the individual, whereas the opposing view
clearly presupposes a negative conception of social legislation

vis-a-vis individual liberty.6 Hence, a major part of the controversy concerns itself with the very ancient question whether

society is "natural" to man or whether it is only a second best
alternative to the "state of nature" which men are reluctantly

forced by circumstances to adopt.
A similar divergence of opinion in medieval Jewish philosophy
may throw some light on the present controversy. The "cement"
theory of Devlin is implied by Maimonides' view of the law, the
Torah and society, whereas Mill's minimal concept of social
morality is similar to Yehuda HaJevi's view of morality.

In Chapter 40 of the second part of his Guide to the Perplexed,7 Maimonides, after agreeing with Aristotle that man is
naturally a social being, goes on to point out that as the highest
form in creation, mankind has the largest variety of individuals,

with differences very much more marked than any other species
in the animal kingdom. Hence, the pursuit of man's natural social state involves special problems, and entails a much more
specific need of leadership to promote the well-being of society

and regulate the affairs of men. It also requires that the natural
variety of the human species should be counter-balanced by the
uniformity of legislation. Hence, law (and the Torah, which is

legal codex) though not a product of nature is nevertheless not foreign to nature. The Almighty gave the human
species properties such that men can acquire the capacity for
ruling others. Some are gifted with the abilty to become inthe ideal

spired legislators; these are the prophets and law-givers. Other

men are gifted with talents which make them capable of beooming enforcers of the law; these are the kings and temporal

rulers. The abilties which qualify one to be a law-maker are
quite different from those which qualify one to be a law-en-

forcer. The former have to do with a grasp and understanding
of metaphysical matters; the latter with the abilty to administer
and execute. In the last resort true law-making is a matter of
7
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prophetic inspiration or revelation. For this reason many societies claim prophetic sanction for their legal and moral codex.
Maimonides provides us with some rough and ready rules by
which we may distinguish which laws are truly prophetic and
which are not. He assumes that most of the legislation in different societies which aims at promoting true ideals and correct
notions of the Creator, etc., was originally revealed to mankind

in early antiquity.s He notes the natural tendency of kings to
pretend to be the source of the law and not merely its enforcers.

For Maimonides, prophecy has primarily a political function.
This conception of prophecy is shared by many Muslim thinkers
with whose writings Maimonides is familiar, and scholars have
pointed out that the idea probably stems ultimately from Plato.9

Certainly there is something very reminiscent of Greek political
thinking in Maimonides' insistence that social and moral

legis

la-

tion serve primarily as means to the inculcation of true opinions.
It would not be inappropriate to use the term "cement" to

describe Maimonides' notion of the function of law in society.
Maimonides does not distinguish between the legal codex and
the moral codex of any society. He regards the two as identical
or, at any rate, to suppose that the one is merely part of the

other. The Torah revealed to the Jewish people is the perfect
legal codex for all times, legislating not only for the "welfare
of the body," abolishing the wrongs done by one man to another,
but also for the "welfare of the soul," providing a way of life
grounded upon the most profound metaphysical truths and

ideals. Any society requires mishpat or social justice (which is
of the realm of "welfare of the body") as its foundation. A good
society must build further upon this foundation by pursuing

moral and metaphysical truths and ideals. The perfect society
which achieves and embodies the highest moral and metaphysical truths could only be established through prophetic inspira-

tion.
The celebrated Spanish Jewish poet and thinker, Yehuda

Halevi (1085-1141) views the Torah differently. In his thought1°
the political function of the prophet is minimized. The realm of

revealed religion is the realm of the truly spiritual, the supernatural - above the natural social order. What is specific about
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the Torah is not that it offers the codex for a perfect society, but
that it prescribes a mode of behavior which reflects and embodies
a pursuit of spiritual aims. Law in societies to Halcvi is merely
a practical necessity. He described natural social morality very
negatively as a sort of honor among thieves.l1 Without law so-

ciety would fall apart. However the existing moral law in societies has no intrinsic affnity with the revealed law of the Torah,
even though the latter, in prescribing a mode of life which nurtures the growth of religious sensitivity and the pursuit of the
law

spiritual, covers part of the ground catered for by the moral

of societies.

II
It is clear that Maimonides regards the Torah as a divinelyinspired legal and moral code perfect in every respect. His theory
would seem to allow for the possibility of moral change in actual
societiesP But his supposition seems to be that such change

should be regarded as progress towards or regress from the perfect ideal code furnished by the Torah. But what about the recipients of the Torah themselves, the Jewish people - are they

now freed from moral uncertainty?
It is commonly supposed that the Torah constitutes a perfect
code of behavior which prescribes a single unambiguous pattern
of life. Popular opinion takes easily, therefore, to the Maimonidean idea of the Torah as a divinely-inspired legal and moral
codex. And many suppose, at any rate, that a religiously-inspired

moral code frees mankind from moral uncertainty. This is only
half the truth. No codex is so complete that it covers every

eventuality. But more than this - it may be doubted whether
the Torah can be regarded as a legal or moral codex at all. In
any case the conception of the Torah as constituting a perfect

codex of law and morals establishing a single eternally-unchanging pattern of behavior is true neither in theory nor in practice.
Analyzing theory first we see that even the notion that the
Torah is a prophetically-revealed ideal permanent legal and

moral codex, somehow outside the realm of changing social con-

ditions, has to be mitigated by the idea of Torah Shebeal Peh.
This immensely-important theological idea has from earliest
9
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times been interpreted by some of its expositors in such a way as
to introduce a certain dynamic element into the idea of

Halakhah - which may be roughly equated with "Torah in prac-

tice." Thus the Talmud YerushaZmi quotes R. Yanuai as saying
"If the Torah had been given in such a way as to be all neatly
cut up we could have found no place for the foot to stand."13
This dynamic element which posits the maximum flexibilty
in the application of the law to practical cases and therefore

demands of the jurist that he be capable of "permitting the forbidden for 150 different reasons,"14 is often obscured by the
semi-popular notion of every eventuality of the Torah having
been expressly revealed in advance to Moses, our teacher.15 Perhaps it was. But if so it was revealed in this way only to Moshe.

Tradition tells us that some Halakhot were forgotten during the
period of mourning after Moshe's death.16 From the uncertainties
with which our leading Halakhists have been faced in all periods
of Jewish history, we can be quite sure that many more Halakhot
have been forgotten since then. In fact, for all generations subsequent to that of Moses, Torah for the Jewish people is not a
closed law-book. The Heavenly Torah may indeed cover every
possible eventuality; but what the revealed Torah (Shebikhtav

and ShebeaZ Peh) says about any partcular eventuality has in
fact to be discovered by the taZmid chacham through his study

and investigation. If different taZmidei chachamim seem to discover different Halakhot referring to the same case, so that they

argue with each other about the correct rulig, it may well be
the case that "Both opinions may be the words of the living
G-d."17 The talmid chacham is governed by the texts, by the
traditional canons of interpretation, by what he has learned from

his own teachers; but all this is subject to his own shikul hadaat - his own judgment and understanding. It is at this point

that his own chochma - his capacity to be wise - comes to the
fore. And Reason under these circumstances may even be regarded as a form of revelation, since it is by means of Reason
that the Divine Law is revealed.1s
In the course of centuries of Jewish life, leading halakhists
and interpreters of Jewish law have in their jurisprudential outlooks veered to and fro from the "idealism" of a fied static con10
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cept of the Torah to an extreme "pragmatic" and pliable concept of an ever-changing and dynamic Torah.19 Maimonides pro-

vides an example of the former; the Polish Halakhists of the
16th and 17th centuries provide examples of the latter.20 But
wherever one stands on the scale between extreme "idealism"
and extreme "pragmatism," the concept of Torah ShebeaZ Peh

introduces a dynamic element into the theory of the Halakhah
that makes it very diffcult, if not impossible, to regard the Torah
as a finished codex. The written sources are never detailed

enough to cover explicitly all eventualities, nor are they suffciently clear to be easily and unambiguously applied. To the extent that the Torah is something like a codex, it would be comparable to one which has never been completed, and of which

new details are continually being filled in, necessitating sometimes the rephrasing of some of the older sections. But that is
no codex at all.

And if we move from the theory of Halakhah to a consideration of its practice, it becomes evident that the Halakhah does
not possess and never has possessed a codex in the strict sense.

No Halakhic compendium, and certainly not the Shulkhan
Arukh, has ever been presented in such a way as to supersede its
predecessors. What is at most claimed by the authors of these
Halakhic compendia is that they are attempting to offer a digest,
a summary or a guide to the main principles of Biblical-Talmudic

law, as understood by the great interpreters and jurists of all
subsequent ages until the author's own day. The authoritative
work, therefore, is not claimed to be the author's own work but

rather all the preceding material which he has summarized, and
in the last resort, the Torah itself.21

The non-institutional nature of Judaism, especially since the

destruction of the Temple, has further brought it about that
Halakhic authority has always been more or less decentralized
and charismatic, depending on the fame, piety and personality

of individual Poskim (jurists). This has created a situation in
which different practices and rulings have been allowed to co-

exist side by side in many communities, even from the Mishnaic
period. Such a situation is not necessarily pathological as we

someties are tempted to say, but on the contrary characteristic
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of Halakhah from time immemoriaL. It is at this point that
practice and theory have met in requiring the recording of Daat
Yachid, individual opinions, in all Halakhic works from the
time of the Mishna so that the Pasek should be able to rely upon
such dissenting individual opinions Beshaat Hadchak - at a
time of need. The Halakhah is meant to be flexible, if and when
necessary.22

But this means in practice that although the Halakhah has
always acted as the basic guide for moral behavior providing the
direction for all that is characteristic of Jewish life, both at the
social and the individual level, its guidance and direction have
always in practice been to some extent subject to changing social
and moral conditions.23 Jewish communities have been faced
with different conditions, requiring the guidance of Halakhic authorities in solving the problems arising with the changing conditions. Halakhic authorities themselves have lived in such communities and have personally been subjected to different social

and moral pressures. Of course the Pasek has always tried, and
we may safely suppose, has succeeded, with Siyata Dishmaya the help of Heaven - in rising above these pressures and being

"objective" in rendering an unbiased decision which is D'var
Tora. Nonetheless, it remains a fact that the personal element

has been at work - with divine Hashgachah, we may again

safely assume - in influencing any particular jurist. The metaHalakhic outlook of the great Paskim is therefore a matter of
considerable significance. Hence the overriding emphasis placed
on the piety and yirat shamayim of the Posek. If given the utmost saintliness and objectivity, it can nonetheless be shown that

in spite of the enormous amount of common feeling and approach by the great Poskim of all periods, prevailng opinions
and different appraisals of current moral problems, can and have
brought about important differences in the decisions of different

Poskim, we must simply accept this, theologically speaking, as
Hashgachah, the Divine Providence, at work in guiding the way
Torah is to be practiced for each generation.
Thus as opposed to the notion of a perfect and explicit moral
code which we need only accept and apply, we, the bearers and
supporters of Jewish tradition, are in the position of maintaining
12
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that it is possible to ascertain the law as it ought to be, and as
G-d has ordered it, only by means of the fallble human instrument of rcason.24 Unlike Dcvlin we do not find that we havc
to resort, for our purposes, to public opinion. The democratic
process of the popular vote is neither relevant nor necessary for
Jewish tradition in order to ascertain what our attitude ought
to be conccrning any moral problem whether it be the question
of autopsies, the justifiability of strikes, or our attitude to
Zionism. We rely rather, or, at any rate, claim rather to rely,

on our talmidei chakhamim, an elite of trained and educated
men, who have the requisite yirat shamayim - fear of Heaven and personal qualities to command our respect. This does have
the effect of entrusting matters of Halakhic guidance to an
oligarchy. But it is not a clearly-defined oligarchy, since mem-

bership is, at any rate nowadays, not decided upon by any
universally-recognized formal process. Moreover, the voice of
our talmidei chakhamim is not unanimous. Different Poskim

have different views about evcn the most crucial issucs, so that
clarity and uniformity of practice seem to emerge only after a
long period of time.

But "public opinion," or, at any rate, the opinion of the traditionally observant Jewish masses, does have its say after all in
the matter of moral guidance. For we are all to some extent the

selecters of this oligarchy of Gedolim, the great Rabbis and
Poskim whom we accept as our guides. The authority of offciants,

who actually hold Rabbinical positions in Jewish communities
throughout the world, has been increasingly undermined in the
modern world largely because for a variety of different reasons
less and less of them are recognized by the religiously observant

Jewish masses as qualifying for membership within that ildefined oligarchy which guides us. It has always been the case
that the authority of the Posek has depended primarily upon the
respect which he commanded amongst fellow students of the

Torah by virtue of his learning and piety, and amongst the observant Jewish masses by virtue of his personal charismatic

qualities.

Thus there is an element of "public opinion" in the discovery
of the Divine Law of the Torah, perfect and eternal though it
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may be. A religiously inspired moral code of the kind which the
Torah is taken ideally to provide is by no means "dogmatic" or
single-voiced and inflexible with respect to the moral uncertain-

ties of this or of any other age. The Torah guides us and directs
us, of course. And the area of uncertainty facing the bearers of

Jewish tradition is considerably smaller and such more circumscribed than the area of uncertainty facing much of contemporary society which has cut itself away from the traditional
guidelines of the past. But the uncertainties in these circum-

scribed areas which face the observant Jewish masses of contemporary society, in an age of rapid change and confusion, are
sometimes matched by the uncertainties and differing opinions
of our religious guides in whom we place our trust. To ask for

more than this would not only be unrealistic. It would also, I
think, be wrong in principle. Lo Bashamayim Hi - The Torah
is no longer in Heaven,25 but rather in the hands of fallble hu-

man beings. It is apparently the Almighty's wish that we too
should have some share in the unfolding of the meaning of the
Torah in order to participate in the task of Tikun Olam Bemalchut Shaday, establishing the kingdom of G-d on earth. This is
the path of moral progress, for us, as for the rest of mankind.
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