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“HALAKHAH LOVED NOT THE PARENTS 
LESS, BUT THE CHILD MORE”: 
R. AHARON LICHTENSTEIN ON ABORTION1

INTRODUCTION

Forty years after the Supreme Court’s landmark decision extend-
ing the right to privacy for a woman’s decision to have an abor-
tion, which legalized abortion in the United States, the abortion 

wars still rage on. To minimize the number of abortions, seven states 
now require a woman to have a fetal ultrasound before an abortion 
and in Texas and Oklahoma the doctor must place the screen in front 
of the woman so she can see the fetus. In many instances this requires 
the probe to be inserted internally into the woman. Opponents of the 
legislation maintain that it is tantamount to “state sponsored rape.”2 
Other opponents of the new legislation contend that it interferes with 
the doctor-patient relationship and a woman’s autonomy in healthcare 
decision making. Recently the federal Department of Health and Hu-
man Services announced that the Affordable Care Act requires em-
ployers to pay for insurance coverage for abortion-inducing drugs, 
sterilizations, and contraception, a position that was criticized by Jewish, 

1 An essay written with love and admiration in honor of R. Aharon Lichtenstein, 
who for more than fi fty years has taught Torah and been a role model of hesed and 
yirat Shamayim for thousands of benei and benot Torah striving to cling to something 
beyond themselves.

2 Sabrina Tavernise and Erik Eckholm, “Ultrasound Abortion Bill Nears Vote 
in Virginia,” New York Times, February 20, 2012, accessed December 27, 2012, 
accessible at http://www.nytimes.com/2012/02/21/us/virginia-bill-requiring-
ultrasound-before-abortion-nears-vote.html?_r=0.
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Protestant, and Catholic clergy as an affront to religious freedom and 
liberty.3 

While there has been no recent public outcry in Israel relating to the 
morality of abortion, there is ongoing resentment below the surface on 
both sides of the abortion debate. In 1977 the State of Israel passed a law 
legalizing abortion in the following situations:

1. The woman is below the age of marriage or above forty years of age.
2. The pregnancy occurred as a result of rape, incest, or adultery.
3. The fetus is suspected of having a physical or mental defect.
4. Continued pregnancy might cause the woman physical or mental 

harm.
5. Continued pregnancy might cause serious harm to the woman or 

her children because of diffi cult family or social problems.4

Due to ultra-Orthodox pressure the last clause of the law was repealed, 
but unsurprisingly the number of abortions in Israel did not decrease, as 
abortions originally classifi ed as potentially causing “diffi cult family or 
social problems” were transferred to the fourth category of “continued 
pregnancy might cause the woman physical or mental harm.” Many reli-
gious people in Israel are disturbed by the high number of abortions 
performed in Israel and the secular population is offended by the fact that 
according to the law a woman must appear before a committee before an 
abortion is approved (notwithstanding the fact that over 95% of requests 
are approved).5 Recently an Orthodox organization in Israel has been 
under attack from both the secular media and certain National Religious 
Rabbis for allegedly proclaiming that abortion is murder and offering fi -
nancial compensation if a woman does not undergo an abortion.

The academic community has also entered the fray. In an article pub-
lished to great publicity (or notoriety) in one of the leading medical ethics 
journals, two bioethicists attempt to justify infanticide (which they label 
after-birth abortion to make their argument more appealing to modern 
sensitivities). They base their argument on two points:

3 Donald Wuerl, Charles Colson, and Meir Y. Soloveichik, “United We Stand for 
Religious Freedom,” The Wall Street Journal, February 10, 2012, accessed December 
27, 2012, accessible at http://online.wsj.com/article/SB10001424052970204136
404577211601075404714.html.

4 Law concerning the rules of punishment (abortion), 5737 (1977). Condition 5 
of the law was repealed in 1980.

5 Nitzan Rimon-Zarfaty and Alan Jotkowitz, “The Israeli Abortion Committees’ 
Process of Decision Making: An Ethical Analysis,” Medical Ethics 38 (2012), 26-30.
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1. The moral status of an infant is equivalent to that of a fetus, that is, 
neither can be considered a person in a morally relevant sense.

2. It is not possible to damage a newborn by preventing her from de-
veloping the potentiality to become a person in the morally relevant 
sense.

Unsurprisingly this thesis generated much reaction and responses.6

In the Netherlands, the Groningen Protocol allows for the active eu-
thanasia of severely disabled (not terminally ill) suffering infants and has 
recently been presented in a series of articles in the biomedical literature.7

While not directly related to the abortion controversy, questions such 
as the use of human embryos for biomedical research and the increasing 
use of genetic testing on fetuses address similar issues and thus an under-
standing of the Jewish position on abortion can help elucidate these ques-
tions as well.

All of these recent developments taken together ensure that the con-
troversy over abortion will remain a divisive issue, and they thus obligate 
us to understand the Torah’s perspective on abortion. One of the gedolei 
Torah and profound thinkers of our generation, R. Aharon Lichtenstein, 
has given us his perspective on the issue and his learned treatment will be 
the focus of this essay. In addition, analysis of his position helps elucidate 
larger themes in his writings.8

NATURAL LAW AND ABORTION

R. Lichtenstein’s discussion of abortion begins with the position of 
R. Yishmael that a non-Jew who aborts a fetus is sentenced to death 

6 Alberto Giubilini, and Francesca Minerva, “After-birth abortion: why should 
the baby live?” Journal of Medical Ethics 2012, accessible at doi:10.1136/
medethics-2011-100411. See also Shimon M. Glick and Alan B. Jotkowitz, “Quo 
vadis, bioethics,” Israel Medical Association Journal 14:9 (2012), 535-7.

7 Eduard Verhagen, and Pieter J.J. Sauer, “The Groningen protocol–euthanasia 
in severely ill newborns,” New England Journal of Medicine 352.10 (2005), 959-62. 
And our response: Alan B. Jotkowitz and Shimon Glick, “The Groningen protocol: 
another perspective,” Journal of Medical Ethics 32:3 (2006), 157-8.

8 For some recent articles dealing with R. Lichtenstein’s theology see the article 
by Asher Meir, “Does an Ethic Independent of Halakha Remain an Autonomous 
Source of Obligation?,” That Goodly Mountain, ed. Reuven Ziegler (Alon Shevut: 
Yeshivat Har Etzion, 2012), 39-48; the online symposium, accessed December 29, 
2015, http://www.theapj.com/symposium-on-aharon-lichtensteins-paper-does-
jewish-tradition-an-ethic-independent-of-halakha/; and the essay by Alan Brill, “An 
Ideal Rosh Yeshiva,” Edah Journal 5 (2005), 1-18.
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(Sanhedrin 57b), which is codifi ed as normative law by Rambam (Melakhim 
9:4). The implication of this ruling is that abortion falls under the legal 
rubric of homicide. R. Lichtenstein then applies this teaching to Jews as 
well. He writes:

If so, it is inconceivable that this action would be permitted to a Jew, 
given the great halakhic principle which states: “Can there be any act that 
is permitted to a Jew and at the same time prohibited to a Noahide?” 
(Hullin 33a). In other words, no action forbidden to a non-Jew, of whom 
the Torah requires a less exacting moral standard, can be permitted to a 
Jew. Hence, we must conclude that there are some situations in which 
abortion is biblically proscribed.9

R. Lichtenstein’s conclusion can be challenged from both halakhic and 
theological perspectives. However, it is consistent with major trends in his 
thought. In a number of places R. Lichtenstein deals with the relationship 
between natural morality and revelation. The basic theological question is 
whether the Torah supplants or supplements natural morality and his an-
swer has been consistent through the years. In his most widely quoted essay 
“Does Judaism Recognize an Ethic Independent of Halacha?” he writes:

Inasmuch as the traditional acceptance of some form of natural morality 
seems to me beyond doubt….On this plane, the issue resolves itself, in 
turn, into the problem, both historical and analytic, of the relation be-
tween the pre- and post-Sinai orders, somewhat akin to the question of 
the relation between nature and grace that has exercised so much Chris-
tian theology. On this score, traditional thought has focused upon two 
complementary points. The fi rst is that natural morality establishes a stan-
dard below which the demands of revelation cannot possibly fall… On 
this view, although the substance of natural morality may have been in-
corporated as a fl oor for a halakhic ethics, it has nevertheless, as a sanc-
tion, been effectively superseded.10

9 Aharon Lichtenstein, “Abortion: A Halakhic Perspective,” in Leaves of Faith, vol. 
2 (Jersey City, NJ: Ktav, 2004), 242, translated from the Hebrew version published 
in Beri’ut ha-Tsibbur 17:4 (1974), 495–501, and reprinted in Tehumin 21 (2001), 
93–9.

This essay was originally delivered orally at the Knesset as an expert opinion. It is 
important to note that it was not written in the style of a classic halakhic responsum 
which may explain its emphasis of meta-halakhic issues.

This also happens to be the opinion of R. Moshe Feinstein, who strongly feels 
that abortion is a form of murder: Iggerot Moshe, Hoshen Mishpat 2:69.

10 Aharon Lichtenstein, “Does Judaism Recognize an Ethic Independent of 
Halacha?” in Leaves of Faith, vol. 2, 35-6. For a fascinating exchange on the role of 
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In another context he maintains, “Whatever is demanded of us as part of 
knesset Yisrael does not negate what is demanded of us simply as human 
beings on a universal level, but rather comes in addition.”11

In other words, the covenant at Sinai did not supplant the universal 
covenant. This transpired in one of two possible ways: either the Jew has 
a dual responsibility to both the Torah and natural law or the Torah in-
corporates all the moral responsibilities of the fi rst covenant. According 
to this understanding of the relationship of natural law to the Torah, it is 
simply inconceivable that abortion would be forbidden to non-Jews and 
permitted to Jews.

From a different perspective, R. Soloveitchik also maintains that there 
is a universal element in the prohibition against abortion.

If Halakhah had identifi ed the idea of man with that of consciousness, 
logos, intellectual activity, anthropology, then neither the embryo, nor 
the newborn, nor the man in the comatose state could be considered 
under the aspect of juridic person. Let us not forget that the embryo or 
the dying man deprived of all faculties resembles the plant far more than 
the animal. Instinct, sensation, active response to stimulation, locomo-
tion, and many other neurological processes that characterize animal ex-
istence are completely extinct in such persons. And still, man remains 
man.12

Professor Marvin Fox disputes this view of natural law: “In Judaism there 
is no natural law doctrine, and, in principle, there cannot be.”13 Respond-
ing to the Talmudic statement in Yoma 67b which seems to dispute this 
view by maintaining that if the laws prohibiting idolatry, illicit relations, 
homicide, robbery, and blasphemy had not been written in the Torah 
“reason would have been required that they be written,” Fox comments 
“what is asserted is only that, having been commanded to avoid these 
prohibited acts, we can now see after the fact, that these prohibitions are 
useful and desirable … seen this way, we can say of them that though they 
are not rational, in the sense of being demonstrable, they are reasonable 

morality in halakhic decision making, see Daniel Statman, “Halakha and Morality: A 
few methodological considerations,” Journal of the Society for Textual Reasoning 6:1 
(2010) and the response by Shalom Carmy.

11 Aharon Lichtenstein, By His Light: Character and Values in the Service of God, 
ed. R. Ziegler (Jersey City, NJ: Ktav, 2003), 21.

12 Joseph B. Soloveitchik, The Emergence of Ethical Man (Jersey City, NJ: Ktav, 
2005), 29.

13 Marvin Fox, “Maimonides and Aquinas on Natural Law,” Dine Israel 3 (1972), 
5-27, esp. 5.
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in the sense that we can give good reason for them … Just as the com-
mandments are reasonable without being rationally demonstrable, so are 
they in accord with man’s nature without being natural.”14

Similarly, according to Yeshayu Leibowitz, mitsvot have no moral di-
mension; even commandments such as “do not kill” or “do not steal” 
simply exist because they are the word of God. In other words there is 
none and can be no human, social, or moral component to a mitsva. The 
sole purpose of observing the mitsvot is to serve God and not man. To 
think otherwise according to Leibowitz is a form of idolatry.15

The modern Jewish theologian who has written most eloquently on 
the relationship between Judaism and Natural Law is David Novak. Go-
ing further than R. Lichtenstein, he maintains that natural law is a pre-
condition for the covenant at Sinai:

There has to be some interhuman understanding of what authentic human 
sociality means even before God’s revelation of the covenant and the Law. In 
other words, before the revelation of the concrete realization of the fi nal end 
of human existence to Israel, humans have to be living in a rudimentary com-
munal way with themselves…This involves the discovery of natural law from 
creation itself, especially from created human existence in community.16

Furthermore, Novak writes that “natural law is the criterion for human 
legislation of interhuman relationships.”17 He argues that much of Jewish 
civil and criminal law developed by the Rabbis is based on their under-
standing and interpretation of universal natural law. None of these points 
necessarily follow from R. Lichtenstein’s contention that mattan Torah 
did not supplant natural law.

R. Lichtenstein’s position can also be contested from a purely halakhic 
perspective, and this has been done most comprehensively by R. Eliezer 
Waldenberg, who makes the following arguments:

1. There is another opinion in the Talmud in Sanhedrin that disagrees 
with R. Yishmael’s contention that a non-Jew is liable for abortion.18 
The weakness of this objection is that there is no record of any sub-
sequent decisor explicitly accepting this opinion.

14 Ibid, 5 and 26-27.
15 Yeshayu Leibowitz, Judaism, Human Values and the Jewish State (Cambridge, 

MA, 1992), 21.
16 David Novak, “Judaism and Natural Law,” American Journal of Jurisprudence 

43:1 (1998), 126.
17 Ibid., 129. 
18 Responsa Tsits Eliezer, vol. 14, #100.
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2. Not everyone accepts the principle of “there is nothing prohibited 
to a non-Jew which is permitted to a Jew.”19

3. R. Lichtenstein’s assertion is only valid if you accept the premise that 
the principle “there is nothing prohibited to a non-Jew which is 
permitted to a Jew” creates an equivalent prohibition; if abortion is 
considered murder for a non-Jew then it must also be murder for a 
Jew. However, there are others who maintain that the principle does 
not generate an equivalent prohibition but a more general, lower 
level edict.20

The obvious implication of these halakhic positions is that R. Waldenberg 
does not accept the contention that natural law is a fl oor for Jewish law or 
does not recognize the existence of natural law (similar to Fox’s position).

A DUTY-BASED ETHIC

R. Lichtenstein also discusses the possibility that abortion might be 
forbidden on the basis of the halakhic requirement of hatsala (the re-
quirement to preserve life).21 This requirement is conceptually different 
than the other possible prohibitions related to abortion such as murder or 
assault. The prohibition of abortion is not based on an infringement of 
the rights of the fetus but on a moral obligation to preserve life. This 
position can help negate a famous argument in favor of abortion raised by 
the philosopher Judith Thomson.22 She creates a thought experiment 
where you imagine yourself being plugged into another individual who 
would die if you were not available to sustain them due to some organic 
disease. You must remain attached for maybe as long as nine months, 
entailing major changes in your lifestyle. In this situation, Thomson ar-
gues that you would not be obligated to remain attached to the intruder. 
Similarly, a woman is not obligated to sustain the life of the fetus, not-
withstanding the obvious difference between the cases.

19 Responsa Tsits Eliezer, vol. 9, #51:3:2:2. For example, the Hatam Sofer (Yoreh 
Deah #19) maintains that this is the position of Rambam (Melakhim 9:13) based on 
his ruling that a Jew can eat an animal while it is still twitching but a non-Jew cannot.

20 Responsa Iggerot Moshe, Hoshen Mishpat, Part 2, #69:1. For example, Tosafot in 
Hullin 33a s.v. ehad maintains that a Jew is not liable for the prohibition of eating 
fl esh from a live non-kosher animal because in any case a Jew is not allowed to eat a 
non-kosher animal even when it is dead.

21 Aharon Lichtenstein, “Abortion: A Halakhic Perspective,” 243.
22 Judith Thomson, “A Defense of Abortion,” Philosophy & Public Affairs 1:1 

(1971), 47-66.
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This is not the case from a Jewish perspective and highlights the dif-
ference between Jewish and secular ethics. Secular ethics is based on uni-
versal human rights. In the case of abortion, even if one argues that the 
fetus is a person with a right to life, the mother has no obligation to sus-
tain the life of the fetus. Jewish ethics takes a completely different per-
spective. In the words of Lord Rabbi Immanuel Jakobovits:

Now in Judaism we know of no intrinsic rights. Indeed there is no word for 
rights in the very language of the Hebrew Bible and of the classic sources of 
Jewish law. In the moral vocabulary of the Jewish discipline of life we speak 
of human duties, not of human rights, of obligations not entitlement. The 
Decalogue is a list of Ten Commandments not a bill of Human Rights. In 
the charity legislation of the Bible, for instance, it is the rich man who is com-
manded to support the poor, not the poor man who has the right to demand 
support from the rich. In Jewish law a doctor is obligated to come to the 
rescue of his stricken fellow-man and to perform any operation he considers 
essential for the life of the patient, even if the patient refuses his consent or 
prefers to die. Once again, the emphasis is on the physician’s responsibility to 
heal, to offer service, more than on the patient’s right to be treated.23

The legal scholar Robert Cover makes a similar point:

Every legal culture has its fundamental words.... The word “rights” is a 
highly evocative one for those of us who have grown up in the post-
enlightenment secular society of the West.... Judaism is, itself, a legal culture 
of great antiquity.... When I am asked to refl ect upon Judaism and human 
rights, therefore, the fi rst thought that comes to mind is that the catego-
ries are wrong. I do not mean, of course, that basic ideas of human dig-
nity and worth are not powerfully expressed in the Jewish legal and 
literary traditions. Rather, I mean that because it is a legal tradition, Juda-
ism has its own categories for expressing through law the worth and 
dignity of each human being.... The principal word in Jewish law, which 
occupies a place equivalent in evocative force to the American legal sys-
tem’s “rights,” is the word “mitzvah” which literally means command-
ment but has a general meaning closer to “incumbent obligation”.... All 
law was given at Sinai, and therefore all law is related back to the ultimate 
heteronomous event.24

23 Immanuel Jakobovits, The Timely and the Timeless: Jews, Judaism and Society in a 
Storm-tossed Decade (London: Vallentine Mitchell Publishers, 1977), 128.

24 Robert Cover, “Obligation – A Jewish Jurisprudence of the Social Order,” 
Journal of Law and Religion 5 (1987), 65–74, esp. 65-66.
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 The principle of mitsva, or commandedness, is also a dominant theme in 
the thought of R. Lichtenstein. In explaining the relationship between a 
Jew and God, he writes:

Primarily, however, he encounters Him as a commander. Jewish sensibil-
ity is pervasively normative. The Jew is, fi rst and foremost, a summoned 
being, charged with a mission, on the one hand, and directed by rules, on 
the other. The message addressed to him ranges from the comprehensive 
to the minute, but whatever its scope, it is normative in character.25

In the case of a fetus the Torah mandates that one has a duty to protect 
its life and thus abortion is prohibited.

In another context he writes:

I mentioned earlier the prevalent secular conception of one’s “owner-
ship” of himself. One hears this argument in various contexts, especially 
with regard to the question of abortion: it’s a woman’s right, it’s her own 
body, she can do what she wants, etc. Years back, I was asked to testify 
before a subcommittee of the Knesset which dealt with abortions. Among 
other things, I mentioned that, leaving aside the signifi cant question of 
whether it is the woman’s body only or whether the fetus has some rights, 
as well, there is a more fundamental problem. Even if we were to accept 
that indeed it is the woman’s own body, we totally reject the conception 
that she can do with it as she pleases. This is a completely anti-halakhic 
perception.26

Based on the concept of hatsala, R. Lichtenstein makes another halakhic 
innovation. Following the mishna in Ohalot (7:6) that until the fetus is 
born the mother’s life takes all precedence, all posekim allow (and man-
date) abortion if continuation of the pregnancy is a grave threat to the 
mother’s health. But there is great debate among the posekim how direct 
the threat has to be and whether the mother’s mental health should be a 
factor in allowing abortion. In a case of a married woman who had an 
affair, R. Jacob Emden permits an abortion. As he sees it, the adulterous 
woman’s biblical liability for the death penalty implies the abortion’s per-
missibility, in that the fetus would have been put to death along with the 
mother, indicating that it is not considered a person in its own right. 
Moreover, he adds:

25 Aharon Lichtenstein, “Why Learn Gemara?,” in Leaves of Faith, vol. 1 (Jersey 
City, NJ: Ktav, 2003), 3.

26 Aharon Lichtenstein, By His Light: Character and Values in the Service of God 
(Jersey City, NJ: Ktav, 2003), 5-6.
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And even when the fetus is legitimate there is room to permit [abortion] 
for a great need until the fetus is ready to be born, even if it is not in order 
to save the life of the woman, but to save her from a pregnancy which is 
causing her great pain.27

In another case of adultery, in which the woman was fi ve months preg-
nant, the nineteenth-century Iraqi authority  R. Joseph �aim ben Elijah 
al-�akam (known as the Ben Ish �ai) responded:

I do not want to permit or forbid this matter, and I will just bring what I 
found in the responsa of the later authorities who spoke about this. … 
And see the responsum of R. Joseph di Trani [the Maharit], no. 99, 
where he says that one can help a Jewish woman have an abortion if this 
is a great need for the mother. And see what he wrote in responsum no. 
97. We see in no. 99 that he permitted abortion because of a maternal 
need. And it seems to me that where there is a stain on the family, shame 
or desecration of the name of God if the fetus is not aborted, that this is 
considered a great need.28

The Ben Ish Hai is willing to permit an abortion in order to protect the 
woman’s dignity and honor.

In a similar vein, R. Benzion Uziel, former Sephardi Chief Rabbi of 
Israel, was asked about a married woman who had an affair but now re-
gretted her actions and wanted to “erase the living proof of her sin.” He 
maintains that in general abortion is not permitted, because it is destruc-
tive and prevents the generation of new life, but in the case similar to the 
one under discussion he permits it under certain conditions.29

Regarding permitting an abortion for a fetus with known Tay-Sachs, 
R. Waldenberg writes:

Is there a greater case of pain and suffering than what will be caused to 
the mother in giving birth to this child, which everyone says will suffer 
and surely die within a few years? … And add to this the pain and suffer-
ing that the child will experience. And therefore, if there is a situation 
where the halakhah permits abortion for reasons of pain and suffering 
and great need, then this should be a classic case for allowing it. And it 
makes no difference whether the suffering is physical or emotional, 

27 Resp. She’elat Ya’avets, vol. I, 43.
28 Resp. Rav Pe‘alim, vol. I, Even ha-Ezer 4.
29 Resp. Mishpetei Uzziel, Hoshen Mishpat, vol. III, 47.
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because in many instances emotional suffering is greater than physical 
suffering.30

Regarding a fetus with Down Syndrome, R. Waldenberg maintains that 
there is room to allow abortion in selected cases, because the birth of a 
child with Down Syndrome has the potential to “to destroy the psycho-
logical well-being of the wife and husband and also to put them at risk for 
a serious or not-serious illness and also to destroy their way of life.”31

In all of these cases, the basis of the dispensation is maternal need. 
Based on the requirement of hatsala (in a situation where the prohibition 
of homicide would not apply, see below), R. Lichtenstein maintains that 
fetal needs should also enter into the equation.

As to the welfare of the baby, it may well be that there is no obligation 
to preserve its life during pregnancy if there is a serious chance (or surely 
a likelihood) that the child, if born, will be so maimed that its life will be 
fi lled with suffering. To be sure, neither homicide nor suicide is permitted 
to end the life of an individual who is suffering intolerably. Yet, Rema 
(Yoreh De’ah 339:1) permits abstaining from acting to prevent the death 
of a goses (an individual in the throes of death) whose natural death is ap-
proaching… Here too, nevertheless, caution should be the rule, as there 
are many opinions, both stringent and lenient, in the halakhic literature.32

The position that the requirement to preserve life does not apply 
when the victim’s future quality of life will be poor is a halakhic innova-
tion and does not necessarily follow from the comparison to the goses case 
where the patient is terminally ill.

VIABILITY

R. Lichtenstein also makes another halakhic innovation of the fi rst 
order in maintaining the following:

It seems to me that the Noahide is liable in those instances where the 
fetus has developed to the point of independent viability (outside the 
uterus) at the time. In such circumstances a Jew committing an abortion 
is exempt from capital punishment only because of the child’s status as a 
fetus, i.e., not having left the womb and entered the world; this exemption 

30 Resp. Tsits Eliezer, vol. XIII, 102:1.
31 Resp. Tsits Eliezer, vol. XIV, 101:2.
32 Lichtenstein, “Abortion: A Halakhic Perspective,” 249-250.
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is not granted to the Noahide. Hence the Jew would violate the prohibi-
tion of homicide and be subject to divine punishment.33

To the best of my knowledge, no other Torah authority makes this dis-
tinction between viability and non-viability and this assumption is diffi -
cult for a number of reasons. Firstly, there is a vast Torah literature on the 
prohibition of abortion for non-Jews and no mention of this distinction. 
Posekim do talk about different stages of pregnancy and their relation to 
abortion. For example, based on the Talmudic statement that an embryo 
less than forty days old is considered “mere liquid” and the halakha that 
a miscarriage that occurs prior to the fortieth day is disregarded and the 
subsequent male offspring is considered the fi rstborn, many posekim are 
more lenient regarding abortions before the forty day mark. Havvot Yair 
postulates that halakha might recognize different legal stages of pregnancy.34 
Before forty days the Talmud refers to an embryo as “mere fl uid” and 
three months is the time when the Talmud says that pregnancy can be 
recognized in a woman. However, none of these Talmudic statements 
relate directly to the legal question of the status of a fetus and Havvot 
Yair himself admits that their relevance to abortion is highly speculative. 
Nevertheless, many halakhic authorities use these stages in their respec-
tive decision making. R. Waldenberg also recognized these stages, but 
points out that the only stage the Talmud recognized is in the gemara in 
Arakhin where it differentiates between before and after the woman sat 
on the birth stool.35

Secondly, the distinction between viability and non-viability is a mod-
ern concept and it is diffi cult to envision R. Yishmael having this is mind 
when proclaimed his halakha forbidding abortions to non-Jews. There is 
also no hint of this distinction in the formulation of Rambam. In his essay 
R. Lichtenstein does not explain the source of his distinction but many 
years later in public lecture he explained that it is based on his under-
standing of the position of R. Yishmael.36 The exact wording of the exe-
gesis is as follows:

R. Yishmael said even for killing of fetuses [a non-Jew is capitally liable]. 
What is R. Yishmael’s rationale? It is written “whoever sheds human 

33 Ibid, 244.
34 Responsa Havvot Yair. #31.
35 Responsa Tzitz Eliezer, vol 13,#102:2.
36 Lecture delivered at Yeshivat Har Etzion as part of his series on the Jewish 

lifecycle.
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blood, by humans shall his blood be shed.” (Genesis 9:6) Who is a hu-
man within a human? That is the fetus in his mother’s womb.

From the expression “human within human” R. Lichtenstein makes the 
assumption that the fetus must be viable in order to be called “human.” 
That is a highly debatable and from a halakhic perspective an original 
proposition. Such an important and crucial distinction should usually be 
found in prior sources. R. Lichtenstein’s novel assumption is easier to 
understand if the law forbidding abortion for non-Jews is grounded in 
natural law. David Novak has made the point that natural law is a cultural 
construct. He wrestles with the question of the impossibility of a univer-
sal natural law due to the fact that every natural law theorist, be it one 
who draws their inspiration from the ancient Greek Philosophers or one 
infl uenced by Aquinas, is a product of their own particular cultural and 
intellectual milieu. Therefore, according to Novak, natural law is “the 
constitution of a universal horizon by a thinker in a particular culture for 
his or her culture. Here is where the doctrine of creation comes in be-
cause it does not allow any member of the covenanted community to ig-
nore the world beyond the community facing her.”37 In other words, 
natural law is certainly infl uenced by the cultural context but the theorist 
must never forget that the goal of creation is to “learn how to live in true 
peace with one another and be ready for the revelation of the highest end 
and its realization when it comes.” R. Lichtenstein’s position on viability 
is therefore grounded in natural law, infl uenced by his own particular 
cultural milieu, which increasingly recognizes the distinction between a 
viable and non-viable fetus. For example, the bioethicist Daniel Callahan 
has argued that the United States Supreme Court in their 1973 Roe v. 
Wade decision declared “the nonpersonhood of the pre-viable fetus.” 
From a secular perspective, the validity of viability as a criterion for per-
sonhood has been attacked as dependent on the geographic, socioeco-
nomic, and historical situation in which the woman and fetus fi nd 
themselves. In addition, one can just as easily suggest that there are other 
equally valid criteria for defi ning a fetus as “human.” For example, Brody 
has suggested that the forty day mark be used because that is when fetal 
brain function (or later if one requires brain function which can support 
movement) can be detected and the possession of a functioning brain is a 
property which is essential to being human.38

37 David Novak, Natural Law in Judaism (Cambridge: Cambridge University 
Press, 1998), 189-190.

38 Baruch Brody, Abortion and the Sanctity of Human Life: A Philosophical View 
(Boston: MIT Press, 1975). For a philosophical critique of this position (and others) 
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THE HUMAN AND SOCIAL FACTOR IN HALAKHA

Given R. Lichtenstein’s relatively conservative position on abortion 
the concluding remarks of his essay are somewhat surprising:

The question of abortion involves areas in which the halakhic details are 
not clearly fl eshed out in the Talmud and Rishonim, and in addition the 
personal circumstances are often complex and perplexing. In such areas 
there is room and in my opinion an obligation for a measure of fl exibility. 
A sensitive posek recognizes the gravity of the personal situation and the 
seriousness of the halakhic factors … He may reach for a different kind of 
equilibrium in assessing the views of his predecessors, sometimes allow-
ing far-reaching positions to carry great weight and other times ignoring 
them completely. He might stretch the halakhic limits of leniency where 
serious domestic tragedy looms, or hold fi rm to the strict interpretation 
of the law, when as he reads the situation, the pressure for leniency stems 
from frivolous attitudes and refl ects a debased moral compass.39

In this passage, R. Lichtenstein clearly states that the woman’s “personal 
situation” plays a role in halakhic decision-making on abortion. When 
“serious domestic tragedy looms,” the decisor has the freedom to stretch 
the limits of halakha. This position is illustrative of R. Lichtenstein’s gen-
eral approach towards pesak. He explains:

Hora’ah [halakhic decision making] is comprised of two elements: psak 
and pesikah, respectively. The former refers to codifi cation, the formula-
tion of the law pertinent to a given area; and it is most characteristically 
manifested in the adoption, on textual or logical grounds, of one position 
in preference to others. As such, it is, essentially, the concluding phase of 
the learning process proper, whether on a grand or a narrow scale, and its 
locus is the bet midrash. Pesikah, by contrast, denominates implementa-
tion. It bespeaks the application of what has already been forged in the 
crucible of the learning experience to a particular situation. It does not 
entail the defi nitive postulation of the law governing a delimited area or 
its detail, but, rather, the concurrent and coordinate meshing of all as-
pects, possibly drawn from widely divergent spheres, obtaining in a con-
crete situation. Its venue is, publicly, the bet din, or, privately, the meeting 
of the inquirer and respondent. It does not necessarily demand of the 

see the excellent review essay by Shalom Carmy, “Halakhic and Philosophical 
Approaches to Abortion,” Tradition 16:3 (1977), 126-57.

39  Lichtenstein, “Abortion: A Halakhic Perspective,” 251.
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posek that he take a stand or break fresh ground. Its challenge lies in the 
need to harness knowledge and responsibility at the interface of reality 
and Halakhah.40

The halachic tools that a posek can use in rendering a differential pesika, 
the concept that divergent answers may be given to identical questions 
depending on the human and social conditions, is the principle of “Rabbi 
So and So is worthy of being relied upon in diffi cult circumstances.” The 
principle teaches that opinions rejected in the world of pesak can be relied 
upon in extenuating circumstances in the world of pesika.

The role of the human factor in halakhic decision making has been 
dealt with extensively by modern philosophers of halakha. R. Emanuel 
Rackman argues for a teleological approach to halakha which calls for 
halakha decisors to take into account the ultimate purpose of the law in 
formulating their decisions. In his words:

Occasionally there were Rabbis who did not hesitate to say that intui-
tively they felt what the correct decision was-on the basis of ethical or 
even political considerations-and they later supported their intuition with 
relevant texts. Indeed, were more Rabbis to be this candid it would be 
discovered that a personal philosophy is a very important factor in the 
process. Needless to say, the conclusion must be based on the law, and its 
vast literature, and the reasoning must be objective and able to withstand 
criticism by peers.41

R. Rackman advocates this approach to help solve the aguna problem, 
increasing the rate of organ donation by allowing organs to be taken from 
a comatose patient and against religious coercion in Israel. He himself 
notes one of the problems with this approach, that the purposes of the 
laws are not always clear: “Perhaps it was because rabbis could not always 
agree on the purpose of the law that it was regarded as safe to rely on texts 
alone in judicial decision-making.”42

Rabbi Elliot Dorff, a prominent Conservative theologian and bio-
ethicist, also addresses the methodological issue facing contemporary 
Jewish bioethicist. He differentiates between a rule-based ethic, which is 
comprised of exception-less norms, and a situational ethic, in which the 
question of how a decision will help or hurt the people in this particular 

40  Aharon Lichtenstein, “The Human and Social Factor in Halakaha,” in Leaves of 
Faith, vol. 1, 162–3.

41  Emmanuel Rackman, Halakhah: Orthodox Approaches in Modern Halakha in 
Our Time (Jersey City, NJ: Ktav, 1995), 13.

42  Ibid., 13.
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case. He instead advocates for a character-based ethic, in which both 
“rules and contexts combine with moorings in philosophical/religious 
sources and moral education to produce moral sensitivity.”43

R. Lichtenstein takes a different approach to this question.

These are immanent questions, to be honestly and conscientiously con-
fronted; and surely we have no right to demand of a posek, almost as a 
matter of moral and personal right, the most comforting answer. The 
notion that “where there is a rabbinic will there is a halakhic way” both 
insults gedolei Torah, collectively, and, in its insouciant view of the totality 
of Halakhah, verges on the blasphemous. What we do expect of a posek is 
that he walk the extra mile – wherever, for him, it may be – harnessing 
knowledge and imagination, in an attempt to abide by his responsibility 
to both the Torah with which he has been entrusted and to his anguished 
fellow, whose pangs he has internalized. For insensitive pesikah is not only 
lamentable apathy or poor public policy. It is bad Halakhah.44

R. Lichtenstein recognizes the importance of human and social factors in 
determining halakhah, but, unlike Rabbis Rackman or Dorff, these fac-
tors cannot operate independently of the halakhic legal system. He ac-
complishes this, similarly to how he answered the question of whether 
there is an ethic independent of halakha. In his essay on that topic, he 
maintained that the concept of lifnim mi-shurat ha-din recognizes (and 
sometimes even mandates) ethical behavior above what the normative law 
requires. In this same vein, he argues that the concept of “Rabbi So-and 
–So is worthy of being relied on under exigent circumstances” allows for 
a lenient opinion to be relied upon in extraordinary circumstances.45 This 
allowance is theologically based on the principle of “Both these and those 
are the words of the living God,” which recognizes that the Torah given 
to man is open to diverse interpretations and hence different conclusions 
can all gain the status of devar Hashem. Pesak follows the majority opin-
ion or the most convincing but in the world of pesikah, in order to solve 
serious human dilemmas, one may rely on minority opinions. As opposed 
to Rabbis Rackman and Dorff, this approach attempts to solve these is-
sues from within the halakhic system and not by uprooting the halakha.

The approach advocated by R. Lichtenstein can be found in the re-
sponsa of Rabbis Benzion Uziel and Haim David Halevy.

43 Elliot N. Dorff, Matters of Life and Death: A Jewish Approach to Modern Medical 
Ethics (Philadelphia, PA: JPS, 1998), 412.

44 Lichtenstein, “The Human and Social Factor in Halakaha,” 174-175.
45 Lichtenstein, “The Human and Social Factor in Halakha,” 168.
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In an essay describing the halakhic methodology of his teacher, 
R. Uziel, R. Halevy claimed that there was an intimate connection between 
a decisor’s love of humanity and his halakhic rulings.46 He maintained 
that it was impossible for R. Uziel to separate his great love of Israel from 
his role as a posek. R. Halevy recognizes the diffi culty with this position. 
He himself asks: how can emotions and feelings impact on supposedly 
rational legal decision making? The answer according to R. Halevy lies in 
a sophisticated understanding of how halakhah works. In explaining the 
Talmudic statement “Both opinions are the word of God,” Ritva ex-
plains “When Moshe went up to receive the Torah, it was shown to him 
that every matter was subject to forty nine lenient and forty nine strin-
gent approaches. When he asked about this, God answered that the 
scholars of each generation were given the authority to decide among 
these perspectives in order to establish the halakha.”47 R. Halevy’s hero 
is the sage Hillel, whose rulings were renowned for their sensitivity to 
the human condition and recognition of human frailty. For example, 
there is a famous argument between Hillel and Shammai recorded in 
the Talmud:

How does one dance before a bride? [what does one sing before her?] 
Beit Shammai maintained: “Each bride as she is!” Beit Hillel exclaimed 
“Beautiful and gracious bride.” Beit Shammai said to Beit Hillel: If she 
were lame or blind can you say she is beautiful and pious? Doesn’t the 
Torah teach us to stay far away from falsehood? To this Beit Hillel an-
swered: According to your opinion, if someone makes a bad purchase in 
the market should one (who sees it) praise it in his eyes or criticize it? It 
must be said that he should praise it! From here the Rabbis said: a per-
son’s disposition toward others should be congenial.48

R. Halevy explains based on the principle of “Both opinions are the word 
of God” that both opinions are true. Beit Shammai’s position is based on 
the biblical verse “you should distance yourself from falsehood” (Exodus 
23:7) and since the Torah is the source of ultimate truth, Beit Shammai’s 
position must be correct. But Beit Hillel’s position is also correct because 
if the law was according to Beit Shammai “the world would unable to 
exist and the life of the bride would also be destroyed because her husband 

46 Hayim David Halevy, “The Love of Israel as a Factor in Halakhic Decision-making 
in the Works of Rabbi Benzion Uziel,” Tradition 24:3 (1989), 1-20.

47 Ritva, Eruvin 13b.
48 Ketubbot 16b.
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would now understand what his friends thought of her.”49 Apparently, 
according to R. Halevy there are other sources of truth in the world 
and these are necessary factors in halakhic decision making. In addition 
to the fate of the world if it lived according to the rigid principles of Beit 
Shammai, R. Halevy was also concerned about the situation of the of-
fended bride and this concern for the individual is a hallmark of his and 
R. Uziel’s rulings. In his own words:

In our generation there are accepted rules of how to decide the halakha; 
however, we also have the principle of “gentleness and patience” which is 
an important basis of halakhic decision making. This is the strength of 
God’s eternal Torah and it would cease to be an eternal Torah if not for 
the fact that that the posek has the ability to rule based on the recognized 
principles of pesak and among them consideration for human frailty and 
recognition of human needs, like the example of Hillel.50

From many of R. Soloveitchik’s writings it would seem that he would be 
opposed to this methodology. For example, in Halakhic Man he writes 
the following:

Halakhah has a fi xed a priori relationship to the whole of reality in all of 
its fi ne and detailed particulars… All halakhic concepts are a priori and it 
is through them that halakhic man looks at the world. As we said above, 
his world view is similar to that of the mathematician: a priori and ideal. 
Both the mathematician and the halakhist gaze at the concrete world 
from an a priori, ideal standpoint and use a priori categories and concepts 
which determine from the outset their relationship to the qualitative phe-
nomena they encounter.51

This formulation does not leave much room for the impact of the human 
and social factor on halakhic decision making. From the Rav’s perspective 
they should infl uence halakhah as much as they would infl uence mathe-
matical theorems or scientifi c laws.

In this vein he comments:

I had a case in Rochester, a Gentile girl became a giores [convert] before 
she met the boy. She was a real giores hatzedek [righteous convert]; she 
did not join our fold because she wanted to marry somebody. Then she met 
a Jewish boy … He had absolutely no knowledge of yehadus (Judaism), 

49 Halevy, “The Love of Israel,” 4.
50 Ibid., 5.
51 Joseph B. Soloveitchik, Halakhic Man (Philadelphia, PA: JPS, 1984), 23.
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she brought him close to yehadus. They got engaged and he visited 
the cemetery. Since he had come closer to yehadus, he wanted to fi nd out 
about his family, about his family tree, so he visited the cemetery in which 
his grandfather was buried and saw a strange symbol – ten fi ngers. So 
they began to ask, they thought it was a mystical symbol, and then they 
discovered that he is a kohein [descendents of the priestly tribe who are 
not allowed to marry converts]. What can you do? This is the halacha, the 
kohein is assur [not allowed to marry] the giores. We surrender to the 
will of the almighty.52

And similarly according to his famous response to R. Rackman arguing 
that the hazakot of Hazal are permanent ontological principles, rooted in 
the human relationship with the Divine Bereshit 3:16 The biblical verse 
“thy desire shall be to thy husband, and he shall rule over thee” (Genesis 
3:16) teaches us that solitude for a man can never be as bad as it is for a 
woman. This not a sociological principle, but an existential principle, 
which can never be changed.53

However, R. Lichtenstein notes from personal experience that “the 
Rav’s own experience as a posek – admittedly, not his primary task – over 
the years refl ected this outlook … I recall vividly how the Rav appeared at 
one of the opening sessions, warmly endorsed the project, and enthusias-
tically recalled how Reb Lippa Mirrer had gone to great lengths in order 
to overcome prima facie considerations which had seemed to portend an 
almost certain issur for the wife of a kohen.”54

R. Lichtenstein himself recognizes the problem with his (and 
R. Uziel’s, among others) position regarding the human and social factor 
in halakha. How does one know that these “human and social factors” 
truly refl ect a Torah perspective as opposed to a passing social or cultural 
fad or a degeneration into a situational ethics approach? To this critique 
R. Lichtenstein gives two answers:

1. Only the truly great have the ability to make these decisions. Posekim 
who for decades have been steeped in the study of Torah and for 
whom Torah values are inseparable from their core being.

2. Each of these gedolim still has the “need to examine himself and 
his situation candidly, to ascertain that whatever cultural forces, 

52 Joseph B. Soloveitchik, “Talmud Torah and kabalas Ol Malchus Shamayim,” 
accessed December 30, 2014, at http://therav.net/lectures/Talmud%20Torah%20
and%20Kabalas%20Ol%20Malchus%20Shamayim.pdf

53 Ibid.
54 Lichtenstein, “The Human and Social Factor in Halakha,” 173.
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possibly unknown to predecessors, he confronts and perhaps ab-
sorbs, are fi ltered through the prism of his Torah personality and do 
not simply seep through the pores of his semi-conscious being.”

In addition, there are times when a posek has to make a courageous deci-
sion without having the luxury of “Rabbi So-and-So is worthy of being 
relied on under exigent circumstances.”

CONCLUSIONS

R. Lichtenstein’s short essay on abortion touches on many major 
themes in his thought and theology. His view that Torah morality has to 
be at least as exacting as natural morality is the reason that he considers 
abortion after fetal viability to be in the category of homicide. His insis-
tence on a moral obligation to preserve life is the reason that abortion is 
forbidden even before viability. This obligation has the force of normative 
law and illustrates the difference between an ethic based on rights and 
one based on duty. The fact that in a case of “serious domestic tragedy” a 
sensitive posek should “stretch the halakhic limits of leniency” demon-
strates the value of the human and social factor in his approach to halakhic 
decision making. We are truly privileged that a talmid hakham of his 
stature has written thought provoking essays on the major moral and 
ethical issues facing modern man.
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