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“A MAN TAKES PRECEDENCE OVER 
A WOMAN WHEN IT COMES TO SAVING 
A LIFE” 

THE MODERN DILEMMA OF TRIAGE FROM 
A HALAKHIC AND ETHICAL PERSPECTIVE

Introduction

O ne of the most diffi cult dilemmas in modern bioethics is the 
question of triage, or who to treat fi rst when there are limited 
resources. The question is relevant to many fi elds of medicine, 

for example who to treat fi rst at the scene of an accident or who to vac-
cinate fi rst in the midst of an infl uenza epidemic or who should receive 
the limited supply of donor kidneys. Much has been written on this topic 
by secular ethicists and from a Jewish perspective already in the Talmud 
there is detailed discussion of the issue. Notwithstanding the Talmudic 
and subsequent attention to this topic by authoritative decisors, there has 
been little effort to place the halakhic discourse in the framework of gen-
eral ethical principles. 

Allocation Principle 

An article by Govind Persad et al. recently summarized the existing litera-
ture relating to the prioritization of scarce medical resources and pre-
sented four allocation principles that can account for most prioritization 
schemes.1

1 Govind Persad, Alan Wertheimer, and Ezekiel J. Emanuel, “Principles for Alloca-
tion of Scarce Medical Interventions,” Lancet 373 (2009), 423-431.
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1. Treating people equally: This includes lottery and fi rst-come-fi rst-
served models. The advantage of lottery is that it is hard to corrupt 
and little information about the patients is needed. First-come-fi rst-
served protects the existing doctor-patient relationship because other 
outside factors do not enter into the equation. Ethicist who take this 
approach believe strongly in the equality of all human beings and 
are reluctant to “play God”

2. Favoring the worst-off: this includes sickest fi rst and youngest 
fi rst. This scheme is consistent with “the rule of rescue.” In a discus-
sion of this rule, Hadorn wrote, “any plan to distribute health care 
services must take human nature into account if the plan is to be 
acceptable to society. In this regard there is a fact about the human 
psyche that will inevitably trump the utilitarian rationality that is im-
plicit in cost-effectiveness analysis: people cannot stand idly by when 
an identifi ed person’s life is visibly threatened if rescue measures 
are available.”2 This scheme makes the most sense in a situation of 
temporary scarcity. Youngest fi rst also has a utilitarian component, 
as we will see below.

3. Maximizing total benefi ts: This includes number of lives saved or 
life-years saved and is consistent with the tenets of utilitarianism. 
This scheme avoids the need for judgments of social worth or qual-
ity of life. 

4. Promoting and rewarding social usefulness: This approach favors 
instrumental value in the future and rewarding those who implemented 
important values in the past. This scheme would favor those with es-
sential occupations such as healthcare workers, emergency personnel, 
or soldiers. It is vulnerable to abuse through the choice of professions 
prioritized and can direct scarce resources away from health needs. 

We will see how these principles are incorporated into the various 
halakhic perspectives on prioritization. But fi rst we will look at how a 
groundbreaking Christian ethicist approached the problem. 

“Man Shall Not Play God with Human Lives” 

In 1969 the great Protestant theologian and ethicist Paul Ramsey gave 
the Lyman Beecher Lectures at Yale University under the auspices of the 
Divinity School and the School of Medicine. Ramsey decided that the 
topics of the lectures would be problems in medical ethics discussed from 

2 D. C. Hadorn, “Setting Health Care Priorities in Oregon: Cost-effectiveness 
Meets the Rule of Rrescue,” Journal of the American Medical Association 265 (1991), 
2218-2225. 



TRADITION

50

a Christian perspective. In order to prepare for his lectures, he spent two 
semesters at the medical school of Georgetown University meeting with 
physicians and other ethicists. Over the course of four nights at Yale he 
analyzed such important ethical questions as the defi nition of death, or-
gan donation, caring for the terminally ill, clinical research in children, 
and triage. It was a spectacular performance and led to the publication of 
his masterpiece, The Patient as Person, in 1970.3 In the course of his lec-
tures he developed an authentic, unapologetic Protestant approach to 
these burning, timely issues. In his presentation on triage he described 
the process used in Seattle to select the fi rst patients for kidney dialysis 
out of a pool of thousands. The appointed committee (nicknamed the 
“Life or Death Committee”) made their decisions based primarily on 
social and economic worth. The biases in this approach are readily dis-
cernible and almost predictably the committee was criticized as “a dis-
turbing picture of the bourgeoisie sparing the bourgeoisie.”4 In addition, 
out of the total 688 selected for a dialysis, only 169 were women. Ramsey 
concludes, “there must be a better way to select patients for sparse medi-
cal resources that determines who lives and who dies.”5 He suggests a 
system based on two principles:

1.  Rules based on statistical medical probabilities of who will most ben-
efi t from the intervention.

2.  Random patient selection either by a policy of fi rst come fi rst served 
or by lottery. 

The preference for random selection is “not the merit or need or value of 
the victim but equality of worth as a human being. The governing prin-
ciple, it might be said, is that man shall not play God with human lives.”6 
Ramsey continues:

“When the ultimate of life is the value at stake, and when not all lives can 
be saved, it can reasonably be argued that men should stand aside as far 
as possible from the choice of who shall live and who shall die… random 
selection is preferable not simply because life is a value incommensurate 

3 Paul Ramsey, The Patient as Person (New Haven, CT: Yale University Press, 
1970).

4 David Sanders and Jesse Dukeminier Jr., “Medical Advance and Legal Lag: He-
modialysis and Kidney Transplantation in Refl ections on the New Biology,” UCLA 
Law Review 15:2 (1968), 378.

5 Ramsey, The Patient as Person, 251.
6 Paul A. Freund, “Ethical Problems in Human Experimentation,” New 

England Journal of Medicine 273 (1965), 687.
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with all other, and so not negotiable by bartering one man’s worth 
against another’s. It is sustained also because we have no way of knowing 
how really and truly to estimate a man’s social worth.”7

The gemara in Sanhedrin 74a makes a similar argument in explaining 
why one is required to be killed rather than murder another human being 
“what makes you think that your blood is redder than the blood of a fel-
low human being?” In other words, you have no reason to assume that 
your life is more valuable than that of your friend. The gemara can be 
explained based on the principle of the intrinsic equality of all human be-
ings before God.

Interestingly, Ramsey discusses a debate between English and Ameri-
can maritime law about what do in an overloaded lifeboat. According to 
American law, a lottery is acceptable, but according to British law it is 
“grotesque,” and all must wait and either be rescued or die together. 
Judge Cardozo, in accepting the British decision, writes, “who shall know 
when masts and sails of rescue may emerge out of the fog.”8

As we will see, R. Moshe Feinstein also agreed with Ramsey’s basic 
approach in his approach to triage. However, the Tsits Eliezer does not 
accept this equality principle and even goes as far as to suggest that it 
might be theoretically possible for a non-scholar to donate an organ to a 
renowned scholar even at the expense of his own life. In his words, “one 
is allowed to donate for a scholar even an organ that life depends on and 
by doing so one will die and it is considered a mitsva even though one is 
not required to do so. And one should carefully consider if in practice one 
should allow this, and it is easier to allow it if the recipient is a renowned 
scholar who is needed by many.”9 This contention of R. Waldenberg sug-
gests that some people do have priority in-life saving and fl ies in the face 
of the principle of “what makes you think that your blood is redder than 
the blood of a fellow human being?” In addition, he adds to the equation 
the element of social usefulness of a renowned Torah scholar. On a theo-
logical level, R. Walter Wurzburger also argued that social worth should 
play a strong role in triage decisions. “As in life boat ethics some rational 
system of priorities should be devised rather than resorting to random 
selections of patients. As painful as it may be to play God and determine 
who shall live as a result of our intervention and who shall die as the con-
sequence of our nonintervention, we cannot abdicate this responsibility. 

7 Ramsey, The Patient as Person, 256.
8 Ibid., 253 n. 14. A sentiment remarkably similar to the Netsiv’s interpretation of 

the two travelers case as will be discussed below.
9 Responsa Tsits Eliezer 10, 25:7:12.
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Random choice can hardly qualify as a more humane method to resolve 
our dilemmas.”10

The Two Travelers

The Talmud in Baba Metsia (62a) relates

Two people were traveling on the road and one of them has a bottle of 
water. If both drink, they will both die; if one drinks he will arrive at the 
town. Ben Petura expounded; it is better that they both drink and die and 
one of them not witness the death of his fellow traveler. Until Rabbi 
Akiva came and taught “and your brother shall live with you”.11 Your life 
takes precedence over the life of your brother. 

Normative Jewish law follows R. Akiva.12 There are a myriad of explana-
tions of what the precise point on which Ben Petura and R. Akiva disagree 
upon is, but two have relevance to the issue of triage. The Hazon Ish13 
interprets the dispute as revolving around the question of whether saving 
two lives for a short time is preferable to saving one life for an extended 
period of time. Ben Petura maintains that saving two lives even for a short 
time is preferable; therefore they should share the water. R. Akiva feels 
that it is more important to save the one life. Applying R. Akiva’s logic to 
the allocation of scarce resources, it would follow that resources should 
preferably be used where lives can be saved as opposed to short term ex-
tension of life. R. Eliezer Waldenberg14 maintained that the central issue 
revolves around ownership of the water. Rabbi Akiva felt that the reason 
one does not have to share the water is that it belongs to you. Ben Petura 
felt that in the context of life-saving ownership is irrelevant. The logical 
conclusion that follows from R. Akiva’s position is that if the water be-
longs to a third party then it must be shared. 

Why do R. Waldenberg (and, for that matter, Ben-Petura) not agree 
with the seemingly straightforward conclusion that it is better to save one life 
for an extended period than save two lives for only a short period of time? 

Moshe Sokol, in an enlightened treatment of the subject, explains 
that the argument between the Hazon Ish and the Tsits Eliezer is whether 
one takes a deontological or consequential approach to ethics. Deontolo-
gists “maintain that actions are in themselves moral ends: that certain 

10 Walter Wurzberger, Ethics of Responsibility (Philadelphia, PA: JPS, 1994), 91.
11 Lev. 25:36.
12 Iggerot Moshe, Yoreh Deah, 1:145. 
13 Hoshen Mishpat, Bava Metsia, Likkutim 20, 62a.
14 Responsa Tsits Eliezer, 9:28.
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features of the action itself make it right or wrong… that an action has 
good consequences for society, or generally maximizes life, is far less 
important – according to some views, not inherently important at all – than 
the moral properties of the action itself.”15 It follows in the case of the 
two travelers that it is not relevant if both will die if they share the water; 
from a moral perspective the question is simply to determine what the 
right thing to do is now, which is to share the water equally. 

Consequentialists, on the other hand, think this approach is foolish. 
They “maintain that the moral rightness or wrongness of an action is 
determined exclusively by its consequences i.e., by the non-moral good 
or evil it produces… to put it differently, actions are not moral ends in 
themselves; they are only means to produce some moral (or immoral 
end). Actions that increase happiness or maximize life are defi ned as mor-
al. In the case of the two travelers the water should be given to one trav-
eler because by doing so one maximizes life.”16

R. Waldenberg’s position can also be understood in the context of his 
approach to end of life care in general. R. Waldenberg maintains that 
since one is allowed to desecrate the Shabbat for a dying patient then it 
follows that is one is required to do everything humanly possible to ex-
tend the life of a terminal patient in every situation, even if they are suf-
fering. According to R. Waldenberg, the reason for this requirement to 
extend life in every situation is that every moment of life is valuable, for 
there are people who justify their entire existence with a thought of re-
pentance at the end of life.17 In addition, suffering has the potential to 
erase one’s culpability from sin.18 R. Immanuel Jakobovits explains this 
approach as follows:

The fi rst and most cardinal principle, in the Jewish approach to medicine 
is the teaching that the value of every human life is infi nite and beyond 
measure… Since human life is of infi nitive worth, any fraction of it is of 
equally infi nite value, so that seventy years rate the same as any part of 
them, whether one year or one hour or a split second.19

According to this position, a utilitarian perspective cannot be used when 
deciding which life to save. 

15 Moshe Sokol, “The Allocation of Scarce Medical Resources: A Philosophical 
Analysis of the Halakhic Sources,” AJS Review 15:1 (1990), 74-75.

16 Ibid., 74.
17 Responsa Tsits Eliezer, 5, #28.
18 Responsa Tsits Eliezer, 9, #47.
19 Immanuel Jakobovits, Journal of Rabbi (New York: Living Books, 1966), 143.
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David Shatz explains R. Akiva’s position based on the “least change 
principle.” R. Akiva does not mandate sharing the water, because in a 
situation where someone must die the most appropriate action is to do 
nothing. According to Shatz, the reason inaction is preferable to action is 
that “in dire situations when someone will die no matter what, we look at 
matters in terms of God’s providential control.”20 In other words, he ac-
cepts Ramsey’s contention that man should not play God with human 
lives. Shatz’s “least change principle” is also consistent with the allocation 
principle of random selection. 

Shatz further points out that there are posekim who permit the owner 
of the water to give it to his friend, thereby condemning themselves to 
death. For example, R. Yehiel Yaakov Weinberg writes regarding the case 
of the two travelers that “if one desires to die in order to save his friend 
he is called holy and pious.”21 Shatz argues that this position is based on 
an ethic that highly values the character and motivation of the agents that 
carry out these actions. This virtue-based ethic would more readily accept 
acts of altruistic self sacrifi ce that one solely based on evaluating the mo-
rality of a specifi c act. 

Who Goes First?

The mishna in Horayot 13a states:

A man takes precedence over a woman when it comes to saving a life and 
to restoring something lost. A woman takes precedence with regard to 
provision of clothes and to be redeemed from captivity. When both stand 
equal chances of being degraded, then the man takes precedence over 
the woman.

A kohen takes precedence over a levi; a levi to a yisrael; a yisrael to a mamzer; 
a mamzer to a natin; a natin to a convert; a convert to a free slave. When? 
When they are all equal. But if there were a talmid hakham mamzer and a 
kohen gadol am ha-arets, the mamzer talmid hakham takes precedence. 

20 David Shatz, “As Thyself. The Limits of Altruism in Jewish Ethics,” in Jewish 
Thought in Dialogue: Essays on Thinkers, Theologies and Moral Theories, David Shatz, 
ed., 326-354 (Boston, MA: Academic Studies Press, 2009). The distinction in Jew-
ish law between active and passive euthanasia may also be partly explained by this 
principle.

21 Yehiel Yaakov Weinberg, in Yad Shaul, J.J. Weinberg and P. Bieberfeld, eds. 
(Tel Aviv, 1953), 393. It is not clear to me if the Holocaust had any impact on R. 
Weinberg’s position. See Shatz’s article cited supra in n. 19 for further discussion on 
the impact of virtue ethics on Jewish ethics in general and in particular altruistic self-
sacrifi ce. 
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The Talmud does not explain why a man takes precedence over a 
woman, but two reasons are offered by the Rishonim. Rashba explains 
that the preference for saving the life of a man is based on a derash of 
the verse “and your brother shall live with you”22 – Your brother before 
your sister, no further explanation for this interpretation is offered. 
Rambam explains (and most commentators accept his interpretation) 
that the reason a man is favored is because he is obligated in more mits-
vot.23 It is not clear why “obligation in mitzvoth” would lead to prefer-
ence in life-saving. One can suggest two possible explanations: since 
the purpose of life in this world is to do mitsvot, the fact that a man has 
the potential to do more mitsvot makes his life more valuable; alterna-
tively, the fact that he is obligated in more mitsvot denotes a higher 
level of intrinsic sanctity.

This second explanation is consistent with the explanation of the ge-
mara of why a kohen takes priority over a levi based on the verse “the sons 
of Amram: Aaron and Moses. Aaron was set apart, to sanctify him as holy 
of holies.”24 A Levi is before a Yisrael because of the verse “At that time, 
God set apart the tribe of Levi,” and a yisrael comes before a mamzer 
because the yisrael is genealogically pure and the mamzer is not. These 
explanations are apparently based on a stratifying the holiness of a person 
based on genealogy. However, this prioritization scheme is apparently 
upended by the conclusion of the mishna, which bases priority on level of 
Torah knowledge that a person has acquired. 

The gemara in Horayot 13a adds another element to the equation: 
“It was taught in a baraita: a kohen gadol anointed for war takes pre-
cedence [in life saving] over the vice kohen gadol,” because, as Rashi 
explains, the public needs him in case of a war. Some of the prioritiza-
tion schemes found in Horayot are consistent with Persad’s fourth cat-
egory of promoting and rewarding social usefulness. Priority given to 
a talmid hakham recognizes past achievements, and the priority given 
to the kohen gadol anointed for war take into account future commu-
nal needs. 

The priority given to a man can also be viewed from the utilitarian 
perspective of maximizing potential mitsva observance. 

The priorities in the mishna related to the fact that “a woman takes 
precedence with regard to provision of clothes and to be redeemed from 
captivity; when both stand equal chances of being degraded, then the 

22 Lev 25:36.
23 Rambam, Perush Mishnayot, Horayot 13a.
24 I Chronicles 23:13.
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man takes precedence over the woman” are consistent with Persad’s sec-
ond category of prioritizing the worst-off.

What is clear from the above discussion is that Persad’s fi rst principle 
of treating people equally is not recognized by the mishna. 

The Approach of Rav Yaakov Emden

In the eighteenth century, R. Yaakov Emden also discussed the issue of 
prioritization from an halakhic perspective. In a lengthy responsum he 
makes the following points:

1.  He is not sure if the traditional preference given to kohanim is ap-
plicable because of the uncertainty surrounding the genealogy of 
all kohanim.

2.  Lower down on the list of priorities are the deaf, children, and the 
mentally impaired person (presumably because they are not obli-
gated in mitsvot)

3.  The young person takes precedence over the old person.
4.  The healthy take precedence over the sick. 
5.  The sick person takes precedence over the castrated one. 
6.  The castrated person takes precedence over the person who is in 

danger. 
7.  A person who is in danger takes precedence over the tereifa (a 

person with less than a year to live)
8.  He is not sure if someone with two arms takes precedence over 

one with one arm because of his inability to wear tefi llin.
9.  A woman takes precedence over a castrated man (presumably 

because she has the potential to bear children).
10. A woman who is God-fearing takes precedence over one who is not. 
11. All the priorities for inheritance take precedence over this list.25

R. Emden’s assertions are signifi cant for a number of reasons. First of all, 
he limits the practical applicability of the prioritization scheme based on 
genealogy because of doubt over a person’s biological roots. Presumably, 
this limitation would also apply to other categories based on genealogy. 
But more importantly, he creates new prioritization schemes that appar-
ently have no prior basis in halakha. 

1.  He extends the category of “man over woman” to others who are 
not obligated in mitsvot as, for example, the deaf, children, and the 
mentally impaired person. He even toys with the possibility of 

25 R. Yaakov Emden, Migdal Oz, Even Bohen I.
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extending it to a man without arms, who cannot perform the mitzvah 
of tefi llin.

2.  He maintains that a young person takes priority over an older person 
and extends this principle to a healthy old person over a sick old per-
son and so on. While logical, it is not clear what the halakhic source 
of this principle is; one can suggest it is based on an expansion of 
the halakha of the two travelers. According to the Hazon Ish what 
is taught is that hayyei olam takes precedence over hayyei sha’ah and 
R. Emden extends this to any situation where you can potentially 
save someone who will live longer. This principle of R. Emden clearly 
takes a utilitarian approach to the question.

3.  The principle that “all the priorities for inheritance take precedence 
over this list” is based on the comparison with priorities in charity 
giving where relatives take precedence. As we shall see, the para-
digm of charity is also important for R. Feinstein. What is the basis 
for the differential treatment of one’s relatives? In another context, 
modern Israeli philosopher Avishai Margalit suggests that it is based 
on a difference between morality and ethics.26 Morality deals with 
the universal principles we use in our relationships with strangers. 
Ethics refers to our relationships with those with whom we hold a 
special bond, such as families and friends. According to R. Jonathan 
Sacks, this distinction explains the difference between the Jewish 
concepts of tsedek (justice) and hesed (caring). In his own words: 
“The beauty of justice (tzedek) is that it belongs to a world of order 
constructed out of universal rules through which each of us stands 
equally before the law. Hessed, by contrast, is intrinsically personal. 
We cannot care for the sick, bring comfort to the distressed or wel-
come a visitor impersonally. If we do so, it merely shows that we 
have not understood what these activities are. Justice demands dis-
engagement. Hessed is an act of engagement. Justice is best admin-
istered without emotion. Hessed exists only in virtue of emotion, 
empathy, and sympathy, feeling-with and feeling-for.27

“And it is Diffi cult to Act upon These without Very Careful 
Consideration”

R. Moshe Feinstein, the preeminent Orthodox decisor of the second half 
of the twentieth century, also discussed the issue of triage in his numerous 

26 Avishai Margalit, The Ethics of Memory (Cambridge, MA: Harvard University 
Press, 2002).

27 Jonathan Sacks, To Heal a Fractured World: The Ethics of Responsibility (London: 
Continuum, 2005).



TRADITION

58

responsa relating to medical ethics. In one responsum, he was asked re-
garding two patients who simultaneously come to the emergency room, 
one who can only live a short time (hayyei sha’ah) even with medical in-
tervention and who can be saved (hayyei olam), and there is only one bed 
available – who should be treated? He replied that the physicians should 
treat the patient that can be saved. He explains “and the reason is obvious 
that the life of someone who can be saved and live a normal life gets pre-
cedence over someone who is dying and the physician is unable to cure, 
but the dying patient does not have an obligation to save someone else 
with his life, and if he was treated fi rst he does not have to give up his 
place.”28 He does not bring any halakhic proof for the contention “that 
the life of someone who can be saved and live a normal life gets prece-
dence over someone who is dying.”

On what basis does R. Feinstein feel it is obvious that the one who 
should be saved should be treated fi rst? One can suggest that it is consis-
tent with Persad’s third principle of maximizing total benefi ts, or in this 
case lives saved. But why, then, does this equation change when the pa-
tient has already begun to be treated? R. Feinstein himself answered the 
question: “the dying patient does not have an obligation to save someone 
else with his life.” In explaining R. Feinstein’s position, I would suggest 
that he is using a different paradigm of approaching ethical dilemmas than 
Persad or other secular ethicists. He has written elsewhere that the norma-
tive obligation is in reality to cure the sick and might not apply when the 
physician has no ability to cure the underlying disease. This assertion 
might explain why there is no obligation to treat a terminally ill patient.29

In applying this principle to the case of the hayyei sha’ah and hayyei 
olam patients who arrive simultaneously to the hospital, there might be 
less of an obligation to treat a patient who cannot be saved than one who 
can be saved. It follows, then, that the physician should preferentially 
treat the patient who can be saved. However, as R. Feinstein explains, “the 
dying patient does not have an obligation to save someone else with his 
life and if he was treated fi rst he does not have to give up his place.” This 
perspective on triage takes as its starting point the physician’s obligation 
as opposed to other considerations such as the patient’s rights or utilitar-
ian outcomes.

R. Feinstein’s prioritization scheme is thus based heavily on a duty-
based approach to medical ethics as opposed to one based on human 
rights, as R. Immanuel Jakobovits explains:

28 Iggerot Moshe, Hoshen Mishpat, Part 2 #73.
29 Iggerot Moshe, Hoshen Mishpat, Part 2 #74:1.
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Now in Judaism we know of no intrinsic rights. Indeed there is no word 
for rights in the very language of the Hebrew Bible and of the classic 
sources of Jewish law. In the moral vocabulary of the Jewish discipline of 
life we speak of human duties, not of human rights, of obligations not 
entitlement. The Decalogue is a list of Ten Commandments not a bill of 
Human Rights. In the charity legislation of the Bible, for instance, it is 
the rich man who is commanded to support the poor, not the poor man 
who has the right to demand support from the rich. In Jewish law a doc-
tor is obligated to come to the rescue of his stricken fellow-man and to 
perform any operation he considers essential for the life of the patient, 
even if the patient refuses his consent or prefers to die. Once again, the 
emphasis is on the physician’s responsibility to heal, to offer service, more 
than on the patient’s right to be treated.30

Following in R. Jakobovits’s footsteps, Benjamin Freedman has pointed 
out that what distinguishes a Jewish approach to moral dilemmas is its 
emphasis on a duty-based ethic as opposed to a secular ethic-based on 
rights.31

The eminent legal scholar Robert Cover makes a similar point:

Every legal culture has its fundamental words. [...] The word “rights” is 
a highly evocative one for those of us who have grown up in the post-
enlightenment secular society of the West. [...] Judaism is, itself, a legal 
culture of great antiquity. [...] When I am asked to refl ect upon Judaism 
and human rights, therefore, the fi rst thought that comes to mind is that 
the categories are wrong. I do not mean, of course, that basic ideas of 
human dignity and worth are not powerfully expressed in the Jewish legal 
and literary traditions. Rather, I mean that because it is a legal tradition, 
Judaism has its own categories for expressing through law the worth and 
dignity of each human being. [...] The principal word in Jewish law, 
which occupies a place equivalent in evocative force to the American legal 
system’s “rights”, is the word “mitzvah” which literally means command-
ment but has a general meaning closer to “incumbent obligation”. [...] 
All law was given at Sinai, and therefore all law is related back to the ulti-
mate heteronomous event.32

30 Immanuel Jakobovits, The Timely and the Timeless: Jews, Judaism and Society in 
a Storm-tossed Decade (London: Vallentine, Mitchell, 1977), 128.

31 B. Freedman, Duty and Healing: Foundations of a Jewish Bioethic (New York, 
Routledge, 1999).

32 Robert Cover, “Obligation - A Jewish Jurisprudence of the Social Order,” Journal 
of Law and Religion 5 (1987), 65-74.
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Like others before him, R. Feinstein was bothered by why Rambam 
does not codify the ruling of R. Akiva that “Your life takes precedence 
over the life of your brother.” R. Feinstein answers simply that Rambam 
felt that theoretically why one would have to share the water is based on 
the mitsva of tsedaka and according to R. Akiva there is no obligation of 
tsedaka if you do not have enough for yourself and therefore one is not 
obligated to share the water.33 Rambam previously codifi ed that the mitsva 
of tsedaka does not apply if one does not have enough for oneself.34 Again 
for R. Feinstein, the defi ning factor in determining the proper behavior is 
whether an obligation (in this case tsedaka) exists or not.

R. Feinstein maintains that if one began treating the hayyei sha’ah one 
may not leave him to treat the hayyei olam, and explains that “the logic is 
obvious. The individual who can live only a short time is not obligated to 
forfeit his live for anyone else. Once he has taken possession of the hospi-
tal facility and his life depends upon continued treatment, even if his life 
may be but of short duration, his claim takes precedence over all other 
claims. I see this as a contractual relationship with the hospital and physi-
cians, the care they provide was assigned to this terminally ill patient and 
no one can take it away from him.”35 R. Feinstein takes seriously the in-
violability of the doctor-patient relationship, which for him has the 
strength of a written contract and cannot be abrogated. 

But happens if both patients are of the hayyei olam variety? R. Feinstein 
writes that “a physician should go to the patient who called fi rst and to the 
one who is closer to his house, and when they are equivalent one should 
triage on the basis of the order of the mishna in Horayot, and if this is not 
known to the physician it should be done on the basis of a lottery.”36 The 
words of R. Feinstein are not clear: what exactly is “not known to the 
physician” in this case? Does the doctor not know the law, or is he or she 
unaware of the social rank of the patient? In any case, if there is time for 
a lottery there might also be time to inform the doctor of the law or de-
termine the rank of the patient. One gets the impression that R. Feinstein 
seems hesitant about using the mishna’s ranking system. There is also no 
halakhic precedent for his call to use a lottery “if this is not known to the 
physician.”

In another responsum, he writes regarding the care of a patient in a 
coma “that it should be obvious and clear to every ben torah and yerei 

33 Iggerot Moshe, Yoreh Deah 1:145.
34 Rambam, Mattenot Aniyyim 7:1.
35 Iggerot Moshe, Hoshen Mishpat, Part 2 #73.
36 Iggerot Moshe, Hoshen Mishpat, Part 2 #75:2.
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shamayim that one is obligated to cure and save every person without 
regard to their wisdom or knowledge and one should only triage on the 
basis of the order of the mishna in Horayot, and it is diffi cult to act upon 
these without very careful consideration.”37 He does not elaborate why it 
is diffi cult to act upon and what careful consideration is necessary. Appar-
ently he was troubled by the same issue that bothered Paul Ramsey,38 
that life-saving decisions should not be made on the basis of social 
worth but rather on the basis of random allocation. R. Herzog once 
asked R. Feinstein who should receive the limited amount of penicillin 
available in Israel at the time, and R. Feinstein answered that it should 
be given to the fi rst patient the physician saw who needed the medica-
tion.39 Rabbi Feinstein’s insistent on treating the fi rst patient is a halakhic 
innovation of the fi rst order and the halakhic basis of this position is not 
at all self evident. One would expect it to be part of the prioritization 
scheme in the mishna in Horayot or at the very least found in the Rishonim 
or early Aharonim. R. Feinstein’s adoption of this position without pri-
or precedent shows how clearly he values the principle of treating peo-
ple equally. 

R. Chaim Rapoport argues vehemently against this interpretation of 
the position of R. Feinstein. He maintains the following:

It is not in the nature of Rabbi Feinstein’s halachic decision making pro-
cess to introduce or condone a major change in the halachic procedure in 
a merely parenthetical statement. On the contrary Rabbi Feinstein’s 
statement clearly reconfi rms the unchallenged halachic system; the crite-
ria of the Mishnah in Horayot remain binding in contemporary times and 
have not been displaced by any ‘custom’.40 

The reluctance to use this system is based, according to R. Rapoport, on 
an aversion to this politically incorrect and non-egalitarian ideology.

However, R. Aharon Lichtenstein relates: 

Rabbi Shabtai Rappaport said in a public lecture, not in private, that R. 
Feinstein, the grandfather of his wife, ruled that in our present circum-
stances we do not follow these criteria [of the mishna in Horayot]. 

37 Iggerot Moshe, Hoshen Mishpat, Part 2 #74:1.
38 Ramsey, The Patient As Person, 256.
39 Moshe Tendler, “Problems in Triage: Public Expenditures and Saving One Life 

versus Another, Sefer ha-Yovel in Honor of Rabbi J.B. Soloveitchik [in Hebrew] (New 
York: S.O.Y., 1984).

40 Chaim Rapoport, “The Halachic Hierarchy for Triage: Rebuttal of a Contempo-
rary View,” Le’eyla June 2001, 27-38.
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R. Shabtai explained that the reason for the ruling was that nowadays it is 
impossible to rule according to these criteria when we are confronted by 
the question.41

“At the Discretion of the Rescuers”

R. Waldenberg also was apparently disturbed by the preference that the 
mishna gives for men over women in life saving. He notes that Rambam, 
Tur, and Shulhan Arukh omitted this ruling in their respective codes. 
However, Ramo writes “and if they both [a man and a woman] are 
drowning, the man should be saved fi rst.”42 The Taz explains that this 
ruling is based on the mishna in Horayot and it is because a man is obli-
gated in more mitsvot than a woman.43 However, R. Waldenberg takes 
issue with this explanation, and, following the Levush, explains that the 
ruling of Ramo is limited to a case of kidnapping where the man and 
woman jump into the river to escape their kidnappers because they are 
both afraid of being raped, and since this possibility is worse for a man he 
is saved fi rst.44 The law of saving a man fi rst is simply an extension of the 
rule that a man is redeemed before a woman. This far-out explanation 
against the simple reading of the text and the interpretation of both the 
Taz and Shah shows how reluctant R. Waldenberg was to accept the sim-
ple reading of the mishna. He then proceeds to explain the mishna in two 
other ways that do not reach the conclusion that a man precedes a woman 
in lifesaving. 

1.  He follows the explanation of Meiri45 and the simple reading of the 
Yerushalmi in Horayot that the mishna is not referring to life-saving 
but to who should receive food handouts fi rst. 

2.  Based on the explanation of Rambam that the reason a man is pre-
ferred is because he is obligated in more mitsvot, R. Waldenberg 
writes “this law is only applicable in relation to a man who keeps 
all the mitsvot; but in a situation where a woman keeps the mitsvot 
that she is commanded in and the man does not, then the woman 
receives preference in life-saving. And this is the reason Rambam, 

41 Haim Sabbato, In Quest of Your Presence: Conversations with Rabbi Aharon Lich-
tenstein [in Hebrew] (Tel Aviv: Yedioth Aharonot Books, 2011), 79. All translations 
of this text are by the author. 

42 Rama, Yoreh Deah, 252:8.
43 Taz, Yoreh Deah, 252.
44 Tsits Eliezer, 18 #1.
45 Meiri, Horayot 13a.
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Tur, and the Shulhan Arukh did not bring this ruling because it is 
not consistent but dependent on the relative mitsva observance of 
the man and woman and according to the information available to 
the lifesavers at that moment... And thus it seems appropriate not 
to give fi xed guidelines but instead leave it to the discretion of the 
rescuers.”46 This explanation is diffi cult for two reasons. In a sense, 
it is reading into the fi rst clause of the mishna the conclusion of the 
mishna that “if there were a talmid hakham mamzer and a kohen 
gadol am ha-arets, the mamzer talmid hakham takes precedence,” 
which is obviously based on personal merit. But that does not seem 
to refl ect the thrust of the list of priorities at the beginning of the 
mishna which are based on hereditary factors. If R. Waldenberg is 
right that at the end of the day we leave it up to the discretion of the 
rescuers why did the mishna bother to delineate the list of priorities. 
Presumably in the time of the mishna it was also impossible to de-
cide which particular man or woman had more merits. In any event, 
his conclusion that we “leave it to the discretion of the rescuers” is 
also a halakhic innovation of the fi rst order. However, one does get 
the impression that the decision should be based on level of mitsva 
observance “according to the information available to the lifesavers 
at that moment,” as opposed to R. Feinstein’s insistence on random 
allocation.

“Do they Come from Foreign Infl uences?”

R. Aharon Lichtenstein also recently addressed the issue of priorities in 
life saving “we have to ask ourselves whether criteria based on lineage are 
still applicable nowadays or has something changed.”47 Like R. Wurzburger 
he was not bothered by the fact that priorities must be established but by 
the prioritization scheme offered by the mishna based on hereditary fac-
tors. R. Lichtenstein continues:

I ask myself this point which brings me to question the criteria of the 
mishna in Horayot, where does it come from? Does it come from values 
that I gained at home [the world of Torah] or do they come from foreign 
infl uences? Practically, I am stringent upon myself and ask myself in these 
situations maybe my thoughts come from the fact that I love to read 
Shakespeare or Milton and maybe they infl uenced my worldview. And 
then in the midst of this examination, I say to myself, wait a minute, the 
mishna supports me. The mishna itself. Because what does the mishna say 

46 Tsits Eliezer, 18 #1.
47 In Quest of Your Presence, 79. 
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at the end of Horayot: talmid hakham mamzer and a kohen gadol am ha-
arets, the mamzer talmid hakham takes precedence. 

What does this sentence say? What it says is that everything the mishna 
says at the beginning on the priorities due to genealogy is erased with the 
last sentence in that it establishes that the accomplishments of a person is 
more important than his genealogy.48

As opposed to R. Feinstein, R. Lichtenstein was more ready to accept a 
prioritization scheme based on Persad’s fourth principle of promoting 
and rewarding social usefulness as long as it is based on earned as opposed 
to hereditary qualities.

“The Problem is Exclusively Ethical and not Legal in Character”

R. Emanuel Rackman takes a different approach to the question. He is of 
the opinion that “when one must choose between two persons, who will 
live and who will die, the decision must be that of the person who will act 
upon it and not that of the state or any of its duly authorized agents… the 
rich legal literature of Judaism provides him with no imperatives. No 
court will authorize his action in advance and no functionary of the state 
will or should be his surrogate to decide for him. The only sanction he 
may suffer will come from his conscience and public opinion. His prob-
lem is exclusively ethical and not legal in character.”49

According to R. Rackman, the mishna in Horayot is not relevant, as 
it is referring to priorities in feeding not life saving (consistent with the 
approach of the Meiri). “It seems to me that human beings who are 
confronted with the problem of making a choice must evaluate all the 
circumstances and make their own decision.”50 Besides the dubious 
halakhic basis of this claim, this radical claim for personal autonomy re-
moves halakha from the moral and ethical sphere and limits it to ques-
tions of ritual. 

R. Rackman furthers his position by claiming 

no Jew who was directly or indirectly involved in an abortion was pun-
ished. The decision pro or con was always a moral decision. There were 

48 Sabbato, In Quest of Your Presence, 79.
49 Emanuel Rackman, “Priorities in the Right to Life,” in Tradition and Transition 

Essays Presented to Chief Rabbi Sir Rabbi Immanuel Jakobovits to celebrate twenty years 
in offi ce, Jonathan Sacks, ed. 235-244 (London: Jews College Publication, 1986).

50 Ibid., 243.
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no sanctions. Similarly with regard to mercy killings… Thus while eutha-
nasia is prohibited it is virtually nothing more than a sin punishable only 
by God.51

Professor Aaron Enker has taken a similar approach to the case of the two 
travelers and has suggested that Ben Petura’s position that the travelers 
must split the water is not legally binding but rather serves as a moral 
guide based on the phrase “it is better that they both drink and die.”52 
But R. Akiva’s position, based on the verse “and your brother shall live 
with you,” has been accepted as normative halakha by most Aharonim 
even though it is not quoted in Rambam or Shulhan Arukh.53

However, R. Rackman’s broad assertion that the halakha is neutral 
regarding moral decisions relating to questions of life and death is diffi -
cult to defend. The halakha is unequivocal in stating that non-Jews are 
deserving of capital punishment for performing an abortion and it is ab-
solutely forbidden for a Jew or non-Jew to kill a terminally ill patient. The 
fact that in both cases one might be not be actually punished either due 
to the fact that Jewish courts have no jurisdiction over non-Jews or a 
technical exemption that the court does not carry out a death sentence if 
one kills a terminally ill patient does not in the least mean that the deci-
sion is left to the individual. Halakha does not shy away from rendering 
legal decisions even to the most diffi cult moral questions. The fact that 
there has and always will be a difference of opinion does not give the in-
dividual the freedom to decide. Halakah does not offer “guidance” in 
these situations but binding directives. 

“The Most Incorrigible Social and Ethical Question”

Ramsey ends the Beecher lectures with a prescient observation on the 
state of modern medicine: 

The most incorrigible social and ethical question that I know concerning 
modern medical practice, and indeed concerning social policy at large. 
This is the matter of ordering our medical priorities and ordering our 
overall social priorities, including medical needs, in some more rational 
way. What should be the medical priorities? Indeed, who shall say or how 
do we go about deciding what sorts of medical services should be given 
priority over others, and how much of a nation’s resources should be 

51 Ibid., 236.
52 Aaron Enker, Hekhreakh va-Tsorekh be-Dinei Onashim [in Hebrew] (Ramat 

Gan: Bar-Ilan University Press, 1977). 
53 Cf. Iggerot Moshe, Yoreh Deah, 1:145. 
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spent on medical care in comparison to other claims and needs? We 
Americans commonly believe that we can do anything money can buy… 
if we can do any one or a number of things, we cannot do everything in 
the service of human health. This means that we are forced to decide 
among the needs and the procedures for serving them… Finally we have 
to locate our medical priorities in the larger context of social priorities. To 
what extent ought medical needs be served in comparison to eradicating 
poverty, stopping the decay of our cities, depolluting our atmosphere and 
streams, defending the nation, and aiding underdeveloped peoples?54

Ramsey is teaching us that in addition to the individual faced with the 
question of prioritization, perhaps more importantly society as a whole is 
faced with the question on a much larger scale. On this question it is 
much more diffi cult to fi nd halakhic precedent. However, two Talmudic 
sources are relevant to the discussion.

1.  The Talmud (Nedarim, 80b.) discusses whether a community is re-
quired to share its limited water resources with another community 
even if it only needs the water for laundry while the other commu-
nity needs the water to drink. R. Yosi held that the community’s 
own laundry needs have priority even over the drinking needs of the 
neighboring community. The reason for this is because if the commu-
nity does not do laundry it might at a future time lead to illness and 
possible danger to life. R. Moshe Tendler is rightly disturbed by this 
conclusion. Why should the community not be required to share its 
water in order to save the neighboring community at immediate risk? 
He explains that a community is different from an individual because 
it is required to consider future risks.55 A community as opposed to 
an individual is required to think in broader terms, either because the 
future needs of its own citizens take precedence over the immediate 
needs of another community’s citizens or because when dealing with 
a community Jewish law requires the leaders of society to take into 
account future needs when allocating resources.

2.  The Talmud56 teaches that one is not allowed to redeem captives for 
an exorbitant sum for one of two reasons.

a. Doing so might encourage future hostage-taking.
b. A community does not have to impoverish itself for the sake 

of one individual.

54 Ramsey, The Patient as Person, 268.
55 Tendler, Problems in Triage, 167-169.
56 Gittin, 45a.
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The fi rst answer (2a) takes a utilitarian approach to the question. Life 
is an ultimate value, but by saving the hostage’s life, other lives will be put 
in danger. One can infer from this answer that a community should take 
into account future considerations even when dealing with immediate life 
and death questions.

The second answer (2b) has obvious relevance to our question, and 
again R. Tendler is disturbed by its implications.57 Even if paying the ran-
som will not lead to future hostage taking, the community does not al-
ways have the obligation to pay the ransom. However, isn’t saving a life 
an ultimate and priceless value in Judaism? Again, the answer is that the 
perspective of an individual and the community are different. He explains 
that a community does not have to exhaust its resources to save an indi-
vidual. While this case is not completely analogous to our situation, it does 
teach us that a society does not have to impoverish itself to save an indi-
vidual life. The case is therefore relevant to the question of how to distrib-
ute a fi xed healthcare budget among different healthcare priorities and 
suggests that for a community there are limitations to the “law of rescue.”

R. Shabatai Rappaport suggests another possible source, which is 
found in the responsa literature. A medieval scholar was asked about a 
case in which the government has ordered the Jewish community to hand 
over a number of Jews for royal servitude (which was considered a life 
threatening situation) whether one can use personal connections to save 
one’s friend. He answers that if the friend was already selected by the 
kidnappers one is not allowed to save him at the expense of others, but if 
there was only a general decree before the actual selection one is allowed 
to do whatever is in one’s power to save the friend.58 It follows from this 
responsum, according to Rappaport, that if a patient is already hospital-
ized or has a date for surgery or treatment one cannot deny him or her 
the necessary care because of rationing, but one may, and perhaps must, 
decide for future patients to limit this level of care and instead use the 
resources for other health care priorities. But the question remains how 
we should decide between competing healthcare needs. Rappaport an-
swers, “it is obvious that the community should attempt to save the many 
before the individual.”59 He thus justifi es using the limited resources 
available and applying them for preventive healthcare such as smoking 
cessation and screening programs. 

57 Tendler, Problems in Triage, 167-169.
58 Responsa of Mahari Ben Lev, 2:9.
59 S. A. Rappaport, “Priorities in the Allocation of Public Resources for Health-

care” [in Hebrew], Asia 51-52 (1993), 46-53. See also Yuval Cherlow for a halakhic 
discussion of allocating limited healthcare resources in Israel: Tehumin 28, 383-391.
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Conclusions

We began by asking the simple question of who to save fi rst in a situation 
of limited resources or personnel. In answer to this question it appears 
that there is a straightforward mishna which deals precisely with this di-
lemma. But as we have seen its conclusions are debated by subsequent 
authorities. The preference for a man over a woman is not quoted by 
Rambam, Shulhan Arukh, or the Tur. R. Waldenberg and R. Rackman do 
not feel that the mishna deals with lifesaving at all, while R. Emden feels 
that most of the priorities of the mishna are not relevant nowadays and 
creates new categories. R. Feinstein is very hesitant about using the pri-
oritization scheme of the mishna and creates a new halakhic option of 
lottery. For different reasons, R. Waldenberg and R. Rackman both feel 
the decision should be left up to the rescuers. And there is only limited 
halakhic precedent in dealing with perhaps the more important question 
of how society should spend its limited resources. The dilemma of triage 
is a prime example of how gedolei Torah use the halakhic process to de-
velop a legal system consistent with the Torah’s own moral and ethical 
values as they strive to make halakha relevant to modern society.
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