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ANNULMENT OF MARRIAGE WITHIN THE
CONTEXT OF CANCELLATION OF THE GET
INTRODUCTION

Recent essays on contemporary halakhic problems have centered on the utilization of the rabbinic annulment of maniage
to alleviate the plight of the mamzer. In particular there have
an-

been proposals to activate this principle in the context of

nulment of the get prior to its reaching the divorcee.1 This essay
will analyze this premise and its practical application.

I
Retrospective annulment of marriage by the rabbis, after it
has already taken effect, is limited to three instances.2 Among
these cases is one involving the husband's right to cancel the
divorce before it reaches his wife. The Mishnah (Gittin 4: 1)
states:
If a man after dispatching a get to his wife meets the bearer; or
sends a messenger after him, and says to him, the get which I have
given to you is cancelled, then it is cancelled. If the husband meets
the wife before the bearer or sends a messenger to her and says, the
get I have sent to you is cancelled, then it is cancelled. Once, how-

ever, the get has reached her hand, he cannot cancel it. In former
times a man was allowed to bring together a Bet Din wherever he
was and cancel the get. Rabban Gamliel, the elder, however, laid

down a rule that this should not be done, so as "to prevent abuses."

The sages of the Talmud later explain why Rabban Gamliel enacted this rule "to prevent abuses" (Gittin 33a). Accord173
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ing to R. Johanan it was to prevent illegitimacy, for he held

with R. Nahman that the get could be cancelled before a Bet
Din of two. Since the proceedings of two are not generally

known there is always the fear that his wife will not hear and
not know that the get is nullfied. She might therefore remarry
and bear illegitimate children. Resh Lakish, however, explained
that the enactment is to prevent wife desertion. He held with

R. Shesheth that he has to cancel it before a Bet Din of three.
The proceedings of three are generally known and she will not
be able to remarry since it is assumed that she will learn about
the cancellation. She will therefore become a deserted wife
since she can neither remarry nor will her husband return to her.
The Talmudic sages then questioned what the status of the
woman would be if the husband nevertheless cancelled the get
before a Bet Din in defiance of the enactment of Rabban Gam-

lieL. Judah Ha-Nasi ("Rabbi") held that if the husband did
nullify the get in such a fashion it is cancelled. Rabban Shimeon
b. Gamliel, however, ruled that the get is not nullified since the

power of the Bet Din (Le., the enactment of Rabban Gamliel)
must be upheld. The rabbis then explain how it is possible to
declare a get valid to enhance the authority of the Bet Din if
according to the Written Law it is cancelled. In reality it is not
the nullified get which the rabbis validate but rather it is the
original betrothal that is retroactively cancelled.

Since a man betroths a woman under the conditions laid
down by the rabbis they may later annul his betrothaL.s They
can accomplish this by expropriating the money he originally
gave her for kiddushin since a court expropriation is binding.
Therefore the money he gave her was a mere gift, retrospectively, so that the marriage is automatically annulled. Similarly

when there is betrothal by sexual intercourse, the rabbis can
declare their relationship to be licentious. Therefore its force
as kiddushin is annulled.

The law is decided in accordance with "Rabbi" and therefore the get is nullified if the husband contravened the ordinance of Rabban GamlieL.4 Tosafot nevertheless concluded that
if the husband cancelled the get clandestinely before only one

person then it is not nullified. Under such circumstances even
174
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"Rabbi" must stress the power of the Bet Din and the mar5

riage is instead retroactively annulled.

II
The early commentaries probed the outcome when a husband

knowingly utilzed this law to "save his sister's daughter" or
to legitimize the offspring. If his wife, who was also his niece,
committed adultery, the husband could nullify the get before
one witness prior to its reaching her hands. In such an instance
there is agreement that the rabbis cancel the original betrothaL.
In retrospect she Is not an adulteress and the resulting child is

not a mamzer. Rabbenu Tam held that if it is certain that the
husband annulled the get in such a fashion solely to save his
wife and the child, then the rabbis do not annul the marriage.

He reasoned that the "rabbis Instituted the annulment to
to indulge in wanton and unrestrained sexual behavior.6" On the
strengthen the law and not to enable Jewish daughters'

other hand, Rabbi Isaac ben Samuel of Dampierre declared

that we may permit the saving of the woman and child in this
fashion "as long as it is within the letter of the law." This

viewpoint is strengthened by Rabbi Aaron Ha-Levi, who cited
his teacher, Nachmanides, as stating,
It does not concern us that mamzerim may now be legitimized since
it is our desire that they be purified . . . as long as it is within the

context of the law.7

Within a practical context, Rabbi Ezekiel Landau, the 18th
Century rabbi of Prague, discussed this possibility in the case
of a repentant adulterer. 8 The incident concerned a man who

had an illicit relationship with a married woman during the
three years that he boarded in her home. He later married her
daughter and among the questions he asked when he repented
was whether he was obligated to inform his father-in-law of

his impious deeds? Perhaps his father-in-law was obligated to
know since he was required to divorce his miscreant wife.

9

Rabbi Landau questioned whether mitigating factors were cre175
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ated by the possibilty that the father-in-law may retrospective-

ly exonerate his wife so that she was not truly married at the
time of her misdeeds. This would be accomplished by his sending her a get and annulling it before only one witness in ac-

cordance with the opinion of Rabbi Isaac ben SamueL. He

declined to do so because of the stringent viewpoint of Rabbenu Tam and the seriousness of the sin of adultery.

During the middle of the 19th Century, Rabbi Yom Tov
Lipman Heilprin of Bialystok raised the possibility of annulling
the get before one witness within the context of saving the marriage of a kohen to his wife who claimed that she was raped.10

By utilizing this solution .the woman would retroactively not be
married to the kohen at the time of her violation. She therefore could remarry the kohen afterwards as long as she was

not abused by an individual who was forbidden to her.11 Rabbi

Heilprin held that there was no true intent to utilize the get
for divorce under such circumstances since the husband knew
that he would soon annul it. Without the total resolve of the
husband the get would not be a "document ~f severing their

relationship" (Deuteronomy 24: 3). He therefore declared that
the rabbis could not advise the kohen to undertake this course
of action since it could not resolve the problem. Rabbi Heilprin similarly was apprehensîve since "No posek mentioned this
solution and nor did we observe its introduction by the elder
learned rabbis."12

III

During the latter part of the 19th Century Rabbi Shalom
Mordecai Shvadron of Brezen, Galicia, outlined the possibili-

ties inherent in a literal application of this Halakhah.13 He received an inquiry from Rabbi Abraham Joel Abelson of Odessa
regarding the grievous plight of an agunah who had incorrectly

been permitted to remarry. The facts are:
A woman who had been without her husband (who was in the
United States 1 for twelve years. Afterwards her husband's brother
arrived with a letter from his mother which declared that his brother
the woman's husband, died without children. He also had ascertained,
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this to be true, and he came to grant his sister-in-law halizah. The
brother was believed and halizah was subsequently administered in

accordance with the ruling of the Rashdam (as cited in the Be' er

Hetev to Shulkhan Arukh EH 158: 1). The woman was also granted
permission to remarry. She also attained a legal certificate of death
from the American authorities which stated her husband's name and
the cause of death. She afterwards remarried and became pregnant.

Now she learned that her husband lent his passport to another man.
It was in reality the borrower who died and was incorrectly identi-

fied, while her husband was stil alive. The law is clear that she must
leave both husbands (Yevamot 10: 1). She has already attained a
lJ~t from her first husband and her second husband wil also divorce
her. However, in relation to the child there is a real possibility that

she wil place him in a gentile orphanage if he is a mamzer. Or there
is the risk that she wil kil lierself along with the child since he wil
be her only child from her second husband.

Her first husband is not mentally stable and he has been in mental
institutions a number of times. He currently is

not of sound mind,

and some claim that he was like this before his marriage. However,
there is no way to verify this.

In his responsum Rabbi Shvadron concluded that there was
no possibility of saving the child from the stigma of mamzerut.
The factor of the first husband's current mental instability was dismissed since there was no evidence that he was also in such a state
of mind at the time of his marriage. Rabbi Shvadron further

reasoned that he certainly was not constantly of unsound mind
since has was permitted to grant a get.14 In the midst of his
answer the rabbi of Brezen wrote to his inquirer,
I wil not conceal that had you consulted with me before obtaining

a get from the first husband, that I would have suggested a resourceful solution, theoretically but not practically (Le-halakhah ve-lo-le

maaseh) .

Rabbi Shvadron then analyzed in detail the activation of the
rabbinic retroactive annulment of marrage in the context of
cancellation of the get before one witness prior to its reaching

the divorcee. He reasoned that even Rabbenu Tam would approve of the annulment in this particular case. Elsewhere Rabbenu Tam was stringent lest the rabbis aid "wanton and unrestrained sexual behavior"; but in this case the woman "erron177
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eously remarried with the permission of the Bet Din, and there

was no fear of abetting sinners."

iv
Rabbi Shvadron's theoretical proposal became practically
significant in an equally vexatious case which came before Chief
Rabbi Reuven Katz of Petah Tikvah in 1951.15 The case con-

cerned a Yemenite family which arrived in Israel during the
"Magic Carpet" immigration of 1949-50. While still in Yemen
the father travelled to Asmara where he accepted a betrothal
for his minor daughter in the presence of two valid witnesses.

The daughter was then with her grandmother and had no

knowledge of her marriage. Afterwards she wed another man
and bore him a son.
N ow with the aliyah of the Yemenite exile it has been revealed
that the woman was already married to her first husband, through
her father's act. Her father told us that he did write to the grandmother to inform her of the marriage. The woman related that her
grandmother did tell her about the contents of the letter at that time.

She, however, did not take the news seriously since she did not think
it possible to marry without the bride being present.
Both husbands have appeared before the rabbinate, and each has
presented reliable witnesses who testify that each marriage was in
accordance with our religious law. They now ask for our decision
and halakhic guidance (p. 74).
Rabbi Katz referred the problem to the Ashkenazic Chief

Rabbi Isaac HaLevy Herzog. In his analysis, reference was
made to the Yemenite custom of not specifically designating
the witnesses to the marriage ceremony. Therefore in accord-

ance with the viewpoint of a few of the early commentaries all
the bystanders at such a marriage become part of the group of
wItnesses.16 Since there are invariably relatives or people in-

valid to testify present, the entire party of witnesses is nullfied
in accordance with the rabbinic dictum "that a company of
witnesses which is partially voided is totally voided" (M akkot
1 : 8 ). Rabbi Herzog reasoned that perhaps it can be assumed

that this was the case when her father accepted her betrothal
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and there were thus no acceptable witnesses to the marnage.

Under such circumstances her initial marnage would be voided
and there would be no dilemma of mamzer.ut in relation to
the child from her second husband. Rabbi Herzog recognized

that this was an extremely tenuous solution since this was only

a minonty opinion. In addition one cannot be certain that all
the Yemenite Jews did not specifically designate witnesses. It
is not clear from the published responsum exactly what the

final ruling of Rabbi Herzog was since the written word was
an elaboration of oral conversations with Rabbi Katz about
the case. The responsum, however, concludes with a very significant addendum:
At the start of my conversation with you on this topic, I suggested
that there is no other solution txcept for the first husband to grant
a get and to nullify it prior to its reaching the divorcee.1'7 Then the

rabbis would retroactively annul the marriage. Nevertheless you did

not give this proposal any attention since you considered it far

fetched. I, however, noticed that the Maharsham (Morenu ha-Rav
Shalom Mordecai) suggested in a similar case that had he been asked

before the first husband granted a get, he would have suggested (ex-

actly like our solution) that the husband send a get and annul it
before one witness. The mamzer would then be retroactively purified.
While it is true that he wrote that his proposal was only "theoret-

ical and not practical," perhaps he meant that he wanted the consent
of another one or two scholars as is customary. Of course if this was
his intention why did he not explicitly state it? However, in our case
there is the additional lenient factor o'f the invalidation of the witnesses (p. 82).

It may be that in Rabbi Herzog's final published ideas con-

cerning this case there is guidance for a viable conclusion to
of the Maharsham's proposaL. A basic

the practical application

guide to decision making in Jewish Law is the principle that

leniency is permitted when there is a double doubt. When there

is a single doubt pertaining to a Torah law the stricter view
must be followed, but not when there is a double doubt.18 In

relation to the specific laws of mamzerut even a single doubt
is suffcient to remove the stigma according to the Torah law.

The rabbis, however, "set a higher standard in respect to
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genealogy" and disbarred a doubtful mamzer (Kiddushin

73a). Nevertheless when a double doubt challenges the taint
of mamzerut there is consensus among the rabbis that the stigma
is removed.19 In this instance there is a double doubt since there

is a possibility that the witnesses were invalidated due to the
Yemerite custom of not specifically appointing them. In addi-

tion it may be that the viewpoint of Rabbi Isaac of Dampierre
can be adopted and the first husband can be encouraged to an-

nul the get before one witness; The initial marriage will then
either be voided ab initio or retroactively nullified so that her
second relationship will not be adulterous.

In retrospect it may be that this very conclusion was inherent in Rabbi Shvadron's suggestion. Since, in his case, the possibility of activating the proposal of nullification of the get was
no longer actual, he likewise dismissed the factor of the husband's mental illness. If, however, there had been a chance to
annul the get and to create one doubt, then the additional fac-

tor of mental instability could have been utilized to create a
second doubt. While there was no definitive testimony that the

husband was similarly ill before his wedding~ there was never-

theless some intimation that this was the case. If so, there is
the additional factor that perhaps the original marriage was

really in error since the woman was not informed of his mental
illness. In such circumstances it may be that the marriage is not
binding.20 In this event there would have been a double doubt

in the case before the Maharsham. The first doubt would have
been created by the possibility of nullification of the get. ¡he
second would have been the chance of the initial marriage being
in error due to the woman's lack of knowledge of her husband's
true mental state. This theoretical possibility may also account
for Rabbi Shvadron's caution that his thoughts were only "theoretical and not practical" since they were not practical in the
particular circumstances of the case referred to him. Under different conditions his proposal would have indeed resulted in
practical results.
V

These conclusions are perhaps challenged by a recent ex180
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haustive study of this topic by Rabbi Shlomo Zalman Auerbach,
the Rosh Ha-Yeshiva of Jerusalem's Kol Torah Yeshiva~21

While there was no actual case before Rabbi Auerbach, he
based his study upon the Maharsham's proposaL. He referred
to "the great anguish of the women . . . which led the leading

T orahscholars to seek a solution which would have compassion
on her and legitimize the child" (p. 6). Rabbi Auerbach heard
on a number of occasions from Israeli dayyanim that they "de-

sired to rely upon the ruling of the Maharsham, and to institute
his suggestion in practice." Since Rabbi Shvadron explicitly
stated that his ideas were only theoretical, Rabbi Auerbach
undertook to analyze the topic and express his "humble opin-

ion." He concluded that this legal device could not be accepted
in practice and enumerated no less than six reasons to support
his viewpoint. Among these was the fear that the child was still
ally considered a mamzer even after the nullfication of
the initial marrage.22 Rabbi Auerbach also questioned whether
rabbinic

it was permissible for the rabbis to advocate a solution which

resulted in a licentious sexual relationship between the woman
and her fist husband. He also was apprehensive that perhap~

the entire concept of retroactive annulment of the marriage by

the rabbis was only operative when the man acted in defiance
of the law. In this instance there would be no annulment since
all his actions were dictated by the rabbis. Rabbi Auerbach also
explored in great detail all the other interpretations of the Tal-

mud (Gittin 33a) which served as the basis for the Maharsham's proposaL. Rabbi Auerbach concluded,
Therefore in my humble opinion one must be very hesitant to be
lenient in this matter since it concerns a doubt in a Torah prohibition

(p.24).
The previous conclusion that Rabbi Shvadron's ideas could

be practically utilized in a situation of double doubt would
therefore not be challenged by Rabbi Auerbach's viewpoint.
His entire study is related to "one doubt in a Torah prohibition,'; and there is no discussion of the consequences within the

framework of a double doubt. Under such circumstances len181
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iency would be permitted even in relation to a Torah law.
There is also another very basic difference between Rabbi Auer-

bach's conclusion and the viewpoints of Rabbis Shvadron and
Herzog. The former wrote his analysis without any formal case
before him but rather in the context of a halakhic essay. The

latter rabbinical leaders were concerned with pressing and
grievous problems when they penned their responsa. It may be
that the answer to a practical question is to be preferred over

a different conclusion which was reached in a theoretical essay.23 Rabbi N aftali Zevi Yehudah Berlin of V olozlin declared
that the responsum is decisive even when it contradicted a. previously recorded theoretical decision.24 He wrote:
One truly researches and comprehends the topic when responding
to an inquiry concerning a practical case rather than when conclu-

sions are reached in a theoretical study. The help of heaven is .also
more Ìntense when the question concerns practice. Our sages already
informed us that Divine help greatly aids us in correctly determining

the practical Halakhah (Ketubot 60b). R. Johanan explicitly stated
"Do not use my decisions as a practical guide unless I declare it to
be an Halakhah in connection with a practicable decision" (Bava Batra

BOb) . . .

Therefore the conclusion reached at the time of a practical halak.
hic decision is preferable and closer to truth than theoretical concIusinns reached at a time of study.

VI

The insights of Rabbi Shvadron and Herzog therefore have
preference in this area since their ideas were stated in reaction

to practical situations. Particularly is this the case when this
viewpoint is qualified with the additional concept of the double
doubt. Even though the great rabbis of previous generations

did not advocate this solution nevertheless each new era is privah. The Tal-

ileged to contribute to

the function of the Hal

akh

mud declared: "Whenever a scholar reports a decision (however

strange it may sound J, he should not be rejected nor regarded
às arrogant" (Hulin 7a). The Meiri elaborated upon this

passage:
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A sage who institutes a new Halakhah, whether he is more stringent or more lenient than the previous generation, is not to be considered arrogant. He is not acting improperly even though the earlier

authorities did not advance such a viewpoint. As long as he indicates
the reasons for. his new decision he may be relied upon. The Torah
has allowed every student a new area in which he may display his
acumen.25

It therefore may be concluded that the rabbinic annulment
of marriage within the context of cancellation of the get prior
to its reaching the divorcee may be utilized as a solution to
the problem of mamzerut under the conditions outlined in this
essay.
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