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HOMOSEXUALITY
To THE EDITOR:

Dr. Hilel Goldberg ("Homosexuality: A Religious and Political
Analysis," Tradition) 27:3, Spring 1993) analogizes homosexual rights
to the moral permissibilty to be homosexual. He states:
Homosexual activists support separate legal protection (for homosexuals J not only on the basis of constitutional theory but also on the basis of
psychological, religious, and philosophic justification. Gay rights litera-

ture is replete with apologia for homosexuality per se. The message is
clear: Rights for homosexuals are meant to pave the way for full legitimation of homosexuality. If homosexuality is alterable, it does not merit
individuated legal protection any more than any other lifestyle. . . .

I fail to see the correctness of this if-so argument. Indeed, religious affiiation is a classic example of an alterable lifestyle activity, yet
American law clearly protects a person from being discriminated against
based on an individual's religious affiliation. The same is true of marital
status as well as a host of other designated protected classes of peoples.

Were we to accept the merits of Goldberg's argument, would we not
have to conclude that religion too should not be protected? Indeed,

stealing freely from the methodology of Rabbi Broyde's reply to a prior
piece by Goldberg on this topic,

1 that paragraph would read:

Religious activists support separate legal protection not only on the
psychological, reli-

basis of constitutional theory but also on the basis of

gious, and philosophic justification. Religious rights literature is replete
with apologia for religion per se. The message is clear: Rights for religion are meant to pave the way for full legitimation of religious behavior. If religious observance is alterable, it does not merit individuated
legal protection any more than any other lifestyle.

Goldberg, in his reply to Broyde (as well as in this article),
advances three counter-arguments attempting to distinguish religion
from sexuality.2 He states that "Religion is already a protected category.

Homosexuality seeks to be created as one." That argument is very
unpersuasive. Why should mere historical sequence be important? The

states were obligated to protect against discrimination based on race
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prior to being obligated to prevent discrimination based on religion.
Second he states that "sexual behavior can be private the way religious
identity cannot." This too I do not understand. Both can be as equally

public or private as society lets them be. Finally he states that "homosexuality is a behavior in the way that religion (and race and national
origin) are not." Here I am truly puzzled. I agree with him about race
and national origin, but one's religion and (I suspect) one's sexual ori-

entation certainly can be changed. For thousands of years Jews have
been coerced into abandoning their religion. It seems to me that religion is closer to homosexuality than to race and national origin. In
sum, the distinction appears artificiaL.

It seems to this old man that the essence of Goldberg's argument
is moraL. Goldberg really is claiming that homosexual activity is wrong,

both for Jews and Gentiles, and thus we should seek to suppress it in
any way we can. Indeed, at a certain gut level, I sympathize with it.
However, I worry about the cost to Jews.
I have three questions for Goldberg. Does he favor making ilegal
homosexual activity in those states in which it is currently legal? Would

he favor active prosecution for homosexual acts in all states? Would he
favor depriving homosexuals of civil rights even if it meant some deprivatIon of rights to Jews?

While I agree that homosexuality is wrong, I worry very much
that the Jews of America wil be suppressed by the same group that suppresses homosexuality. Being a generation older than Rabbi Goldberg, I
still fear relationship between those who want others to wear pink triangles and those who want others to wear yellow stars.
(RABI) HERSHEL GOLDWASSER
Jerusalem, Israel

NOTES
1. See Rabbi Michael Broyde, "Bullets that Kill on the Rebound: Discrimination against Homosexuals and Orthodox Public Policy," Jewish Action
54(1):52,74-76 (1993).
2. See Rabbis Angel, Goldberg, and Stolper, "Rendering the Body Politic:
Action 54(1):53, 82 (1993).
Where the Bullets really Go," Jewish
HILLEL GOLDBERG REPLIES:

Identifying himself as part of an older generation, Rabbi
Goldwasser fears a relationship "between those who want others to
wear pink triangles and those who want others to wear yellow stars."
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Rabbi Goldwasser's fear, and its context, identifies the differences
between us and seem to account for his misreading or misunderstand-

ing of what I have written on the larger issue of public policy and
homosexuality in America. The differences between us are far more
than philosophicaL. While Rabbi Goldwasser worries about the cost to
Jews from opposing homosexuality, I worry about the cost to Jews (and

others) from not opposing it.

They key is this. Rabbi Goldwasser takes my position, especially as

articulated in a legal context, to aspire to make others wear triangles,
Le., to coerce others to identity as, or be identified by society as, homosexuals. Precisely the opposite is the case.
I begin with an entirely open, moral objection to homosexuality. I

do not try to hide this, back into it, or cover it with layers of argument
on different planes, as Rabbi Goldwasser seems to think. Beginning
with an open, Torah-based presumption of homosexuality's immorality,

I proceed to freedom of speech under the First Amendment and to the
historical American moral context. I argue that homosexuality is both
intrinsically wrong and pragmatically harmful within American society. I
shall not elaborate on either argument now-that is what I did in my
article-except to say that on pragmatic grounds many people, Jew and
Gentile alike, find the homosexual activists' agenda to be harmful on
purely American terms. Among them: their agenda contributes to the
dangerous Balkanization of American society.

My solution to the promulgation of homosexuality in America and
the West generally is not to pin triangles on anybody, not to allow or to

facilitate the effort to create homosexuality as a new and permanent
social category. Anti-Semites would identity Jews as a first step toward
persecution. The humane, Torah-based opposition to homosexuality

would fight against the public identification of homosexuals. This is at
once the most moral and most pragmatic way to preclude the persecution of homosexuals. In the different generation and geographical locale

to which Rabbi Goldwasser refers, perhaps the ingrained prejudice
against Jews and against homosexuals was of a piece, such that the persecution of one entailed the persecution of the other. But context is criticaL. This is not Rabbi Goldwasser's generation. This is not Nazi

Germany. One of the key differences between then and now, and
between there and here, is that, until recently, homosexuality had virtu-

ally no public profile in America and therefore virtually no public prejudice against it.
It is within this context-the relatively recently degradation of the

American moral context in reference to homosexuality~that I make
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three distinctions between religion and homosexuality, in accord with

which religion deserves protection under law and homosexuality does
not.
One: Historical sequence is important because in any constitutionally-based, precedent-rich, societally-honored legal system, the introduction of a new category of civil rights is, and should be, allowed only
upon evidence of systematic need. The Founding Fathers confronted
thousands of years of systematic evidence of persecution on the basis of
religion. However, it is only the recent moral degradation in the U.S.
that accounts for the suggestion of evidence for systematic persecution

on the basis of sexual orientation. In fact, there is little, if any, such evidence. At best, one might argue that such evidence exists is a few selected American locales. At best, this would recommend consideration of

local homosexual rights laws. The moral battle now facing us is a
national one, with relevance to federal law. In this context there is no
justification for legal protection, since there is no systematic evidence of
level, one must be alert for fal-

national need. Further, even on the local

lacious claims of systematic discrimination. Illustration: the homosexual

rights law put on the ballot in 1991 in Denver, one of the most nondiscriminatory, liberal, live-and-let-live cities in the U.S. Overtly, the
law was proposed to counter supposed discrimination. Covertly, the law

was proposed to exploit the legal arena to advance the legitimation of

homosexuality and to lay the groundwork for more farreaching
"rights," such as homosexual marriage. It is critical not to assume that
the proposal of a homosexual rights law is evidence of discrimination.
The very opposite can be the case. In sum, there is no evidence of sys-

tematic need for legal protection on the basis of sexual orientation,
which distinguishes it from religion.
Two: Sexual behavior can be private the way religious identity can-

not because religion may be public or private, while sexual behavior
should only be private. Technically, Rabbi Goldwasser is right that sexu-

al behavior can be as public as society lets it. However, it is only the
recent moral degradation in the U.S. that permits his framing this dis-

cussion in a context of the utterly dissolute reaches to which society can

sink. I wish to identifY a public policy for American society and the
Jewish presence therein that transcends this permissiveness. I wish to
emphasize not the negative, but the fact that not just religion, but the
historical American moral context, outlaws many kinds of public sexual
behavior (exposing oneself, for example). There is ample religious and

American precedent for suggesting that homosexuality be expressed, if
at all, only privately. The need to belabor a basic distinction between
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sex, which should be exclusively private, and religion, which may be

public and private, is evidence enough to the low reaches to which the
homosexual activists have dragged us. And evidence enough of the
need to raise the issue of the right to privacy from other's actions, not
just

for one's own.
Three: Homosexuality is a behavior in the way that religion is not.

I don't thnk this is rocket science. The abilty to change is hardly the

only criterion for defining behavior. Yes, religion can be changed; yes,
homosexual behavior can be changed. That hardly makes religion and

homosexuality equivalent categories. Homosexuality is a behavior in the
way that religion is not because religion inevitably has a particularistic
referent, namely, its own specific theology and practices; homosexuality
inevitably has a universalistic referent: sex. From this distinction flow
others, perhaps the most important of which is this: particularistic
impulses are more given to tolerance than universalistic ones, concerning which the need to make black-and-white distinctions-approving or

disapproving-is far greater. The universalistic impulse to violence, for

example, is far less subject to tolerance than the particularistic approach
to belief. The same for sex. To remain civilized, a civilization must
sex in a far more black-and-white manapprove and disapprove tyes of

ner then it must treat religion.
Granted, the mood of moral degradation would delegitimate the

American moral repugnance at homosexuality. If the activists are not
successfully challenged, the costs to the Jewish community will be

heavy. There will be costs for all of civilization, but since Rabbi
Goldwasser raises the issue of the Jews, I'll concentrate on that. First: If
fundamental, human, universal teachings of Judaism are spurned, what
next? Our proscription against murder? Perjury? Bestiality? Will there

be any civilzation left in which a believing Jew will be able to live and
raise a family? (Make no mistake, Israel will also be subject to a down-

ward moral spiral if it becomes filled with apologia, whether legal,
moral, psychological, or biological, for homosexuality.) Second: If
homosexuality achieves the public legitimation of, say, intermarriage,
this will wreak havoc with whatever is left of the nuclear Jewish family
outside the Orthodox Jewish community, and will intensifY the difficul-

ties already insinuating themselves into Orthodox familes. Third: If
Jews talk themselves out of standing up for so basic a Jewish teaching as
the proscription against homosexuality, what else wil the Jews give up
on? I am told by a friend in a Reform temple that "if we don't keep the
kosher laws, we don't keep Shabbat, we accept intermarriage, we reject
matriineality, why should we be bigots and turn down a lesbian rabbi?"
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On Rabbi Goldwasser's logic, there is neither objection to this
twisted formulation nor answer to the question. He puts himself in an
unnecessary bind by removing from himself the right to argue in

American society as Torah Jew and as an historically conscious
American. The three questions he puts to me reflect similar binds.

One: I neither favor making homosexual activity ilegal nor mak-

ing it legal; I favor dropping the issue. It is a tuma that soils public and
Jewish discourse. Rabbi Goldwasser is in a bind because he accepts the
homosexual activists' agenda, which would have us talk incessantly

about homosexuality and thus routinize and thus legitimate it. As I
pointed out in my article, I write on this topic only in reaction, only out

of necessity, because on this issue you're damned if you do, damned if
you don't. If you don't respond, the homosexual activists' have the
field. Ifyou"do respond, you willy nily contribute to the degradation of
discourse. So I limit my discussion to issues actually on the table. They

are only too abundant; they require so much response that the last
thing I want is to prolong the discourse by answering a theoretical

question on the topic. As Rabbi Berel Wein said in the name of Rabbi

Mendel Kaplan, when you talk publicly about tzenius it's already not
tzeniusdig.
Two: Do I favor prosecution of

homosexual acts? Public heterosex-

ual acts are, I presume, actionable; why should public homosexual acts

be treated any differently? Rabbi Goldwasser is in a bind, unable to
oppòse prosecution of homosexual acts, because he has accepted the
homosexual activists' agenda, which would have us regard homosexuality as separate from, and perhaps even eliminative of, the entire concept

of public morality. But it is legitimate to argue that homosexuality is
morally wrong and, therefore, subject to the same legal restrictions that
apply to other assaults on the public

morality.

Three: Do I favor depriving homosexuals of civil rights? This is
not the issue. The issue is the affording of special rights to homosexu-

als, namely, legal platforms from which to subject the public to every
manner of propaganda for the legitimacy of homosexuality. Do homo-

sexuals need a new category of law to protect their civil rights? Not if
their homosexuality is kept private. There is no way for them to say that
it need not be kept private other than to ask people to accept homosexuality per se. This is the issue. Jews and moral people of any religion or
other commitment need not submit. We can set the agenda. We do not
have to accept the argument on the homosexual activists' terms, which

would have us say that we favor depriving others of civil rights. No, we
oppose the expansion of the definition of rights to include a new and
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unnecessary category, "sexual orientation". As for the question of

depriving homosexuals of civil rights at the expense of Jewish civil
rights, this is a perspective from Nazi Germany. This is Rabbi
Goldwasser's basic bind: he is talking from another era. His is not a

question for what remains mostly a moral nation, at least on the question of homosexuality; and mostly a fair nation, at least on the matter of
the Jews.

BRAN DEATH
To THE EDITOR:

A letter in the Communications column (Tradition) 28:3, Spring
1994) gives the mistaken impression that there is a growing consensus
on the halakhic acceptability of brain death as halakhic death.
The letter referred to an article written by Dr. A. Steinberg which

was soon to be published in the journal Assia. This issue (14:1-2)

appeared in August 1994. In the article quoted, the first statement of
the conclusion section on Rabbi Auerbach's position states:
Brain death as it is established by physicians today is not adequate to
establish the death of a person. Such a person is considered a safek goses

safek met, and, therefore, it is not permissible to hasten the death of
such a person in any manner. It is forbidden to remove any organ for
transplantation as long as his heart beats for fear of hastening the death
of a goses. This is forbidden even for the benefit of an il person before
us who wil certainly die.
In addition, this past I(islev Rabbi Auerbach wrote the following

letter to me:
I received your letter and I am informing you that I have not changed
my mind from what I had originally written to you in 1992, as published in Assia (August 1994, pp. 23-24). I still believe that a person
who is brain dead has the status of a gases according to the law of our
Holy Torah. When a person moves a goses it is as if he spilled blood,
and, obviously, one cannot remove any organ from him. I have written
this same statement to Professor Abraham, and this too was published in
Dr. Steinberg.

Assia (August 1994) and was explained in the article of

Likewise, Rabbi Eliezer Walden

berg wrote to me on 25 Heshvan)

5755. His letter states:
I received your letter today and I hasten to reply. I was amazed to read
in your letter that I have reversed my psak forbidding transplanting a

heart or any other organ for a seriously ill person where the heart of the
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donor beats, even if his brain, including the brain stem, is not working

at all, which is called brain death. I publicly inform you that as my
opinion was then, my opinion is now: to forbid such a thing according
to the halakha, and with great emphasis. I have not reversed my opinion and have already repeated this and have again published my opinion
to forbid this in my book Tzitz Eliezer (volume 19). To strengthen my
position, I wrote an addendum in the back of the book in which I pub-

lished the opinion of my friends, the Gaon Rabbi Shlomo Zalman
Auerbach and the Gaon Rabbi Eliashiv, who also forbid this. I am puz-

zled! How is it possible for a living person to contradict another living
person? In this matter I state publicly that the letter which was published in Tradition regarding my opinion has no basis in fact at alL.

Copies of the original are on file with the Editor and may be
obtained from me personally at 901 48th Street, Brooklyn, New York
11219.
ROBERT H. SCHULMAN, M.D., F.A.C.P.

Brooklyn, NY

RABINIC AUTHORITY
To THE EDITOR:

If I understand Rabbi Aharon Feldman's letter (Tradition) 28:3,
Spring 1994) correctly, he denies that there is "some sort of prophetic
inspiration" as part of the decision making process though he does
acknowledge the siyata dishmaya alluded to by Rabbi Dessler, but interTorah" .

prets that as the "sanctity attendant upon students of

Rabbi Feldman seems to subscribe to an either/or approach. That
is to say, once we grant that the intellgence and qualities of the decisor
are paramount there is no room for divine assistance. I believe that this
innumerable non-hassidic sources. Here is
position is contrary to that of

just a sampling:
The Ramban in a famous passage commenting on the statement in
Bava Batra 12a that prophecy was retained by the Hakhamim after the
prophetic period ceased, interprets this to mean that though the vision-

ary aspect of prophecy ceased, the Hakhamim retained prophecy
bYderekh hokhma) via the ruah hakodesh which inheres within them.

Shiltei Giborim (on Mordehai) to second chapter of Shabbat) writes
that one who learns Torah Lishma is divinely guided so that he does not

decide incorrectly.

Rabbi Yonasan Eibeshitz maintains that the Shulkhan Arukh and
the glosses of Rabbi M. Isserles could not have been composed without
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divine assistance: "The spirit of God rose up in them so that their lan~
guage coincided with the halakha without the intent of the writer, and
the will of God caused them to succeed" (Kitzur Takfo I(ohen 48 b ).

Hatam Sofer writes that in 40 years of decision making he only
reversed himself twce and as it turned out his original decisions were

And, when asked by his son once
how he was able to reply to a certain question with such rapid speed, he
correct even in those two instances.

replied:
. . . in each generation God appoints one individual to guide the people
and reply to questions. Since so many people query me, it appears that
Heaven concurs (with my decisions J. Thank God I have studied much
and my intent is only for God. I do not fear that God wil mislead me.
He will agree to my decision. And even if the proof is rebuttable, the
decision is true. (Quoted in Rabbeinu Moshe Sofer by Yehudah Nahshoni, p. 144-147.)
Finally, Rabbi yitzhak Blazer explicates the Talmudic comment on

Umimidbar Matana) "if one places himself as a desert he wil receive a
gift," as reflecting two aspects of Torah: the first is what a person attains

as a result of his efforts and intellgence; the second refers to what a
person may grasp which is beyond his intellectual capacity as a result of
a spiritual force from above (see Introduction to Pri yitzhak.)
(RABBI) MATIS GREENBLATT

New York, NY

AHRON FELDMAN REPLIES:

Rabbi Matis Greenblatt is correct that the siyata dishmaya given
gedotei Yisroet extends not only to "the sanctity attendant upon students
Torah" (my words), but also to Divine assistance in making accurate
decisions. I regret having given an impression that this is not so.
of

However (and I have no reason to believe that Rabbi Greenblatt

would disagree), this idea has no bearing on the main thrust of my letter. This was to refute the late Rabbi Friedman's contention that the

principle of to bashamayim hi ("prophecy is not a determinant of
halakha") applies to judgments of gedolim. Even where these were
reached with Divine assistance, to bashamayim hi is inapplicable.

Siyata. dishmaya. can assist a scholar to remember the pertinent
sources, to reason properly, and to arrive at accurate conclusions-even
to reach insights beyond the ordinary capacity of his mind (as in Rabbi

Greenblatt's citations from the Shiltei Giborim and Rabbi Yitzhak
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Blazer). But, ultimately, the wisdom he perceives is comprehended by
his rational, intellectual faculties.

The principle of to bashamayim hi applies only to prophecy (and
the like) which the prophet achieves not through his reasoning, but as a
sort of spectator to a vision. Such revelations (except for those of
Moshe Rabbeinu, which constitute Torah) have no validity where they

affect halakha. A gadotJs judgments stem from his human, decisionmaking faculties, not from any vision or Divine visitation; Rabbi
Friedman's thesis is therefore wrong.

This distinction lies in Ramban, as cited by Rabbi Greenblatt
(translation and emphasis mine):
Prophecy through vision was taken away (after the destruction of the
Temple) but the prophecy of the wise which is through the path ofwisdom was not taken away, but they know the truth through the ruah

hakodesh within them. . .

Ramban is saying that the ruah hakodesh (Divine inspiration) of

the wise operates "through the path of wisdom," i.e., by means of their
intellectual faculties, unlike prophecy which operates "through vision."
As for the Tumim in his ICitzur Takfo ICohen that the Shuthan
Arukh)s formulations imply true laws which he himself did not intend, a

careful reading will show that the Tumim did not mean that this fact
gives authority to those laws-which would violate to bashamayim hi.

Otherwise, how would the Tumim explain the phenomenon of poskim
disagreeing with the Shuthan Arukh? Rather, the Tumim was using
these unintentional-but-correct implications as an indication that the
Shulhan Arukh was written with great siyata dishmaya, but not as a
source of its authority. (Incidentally, the Beiur Hagra to Orakh Hayim

498:4 seems to disagree with the Tumim.)
Although the words of a prophet may not be disputed, the decisions of a gadol who has siyata dishmaya may be disputed. There is no
guarantee that he is always right, and we are bound only to what our
minds understand. However, if we are not his equal intellectually and
(in light of Rabbi Greenblatt's comments) in siyata dishmaya) we are, as
I wrote in my letter, fools if

we do so.

The citations from Hatam Sofer are also no contradiction to to
bashamayim hi. He may have relied on his siyata dishmaya to render his
rulings without waiting to reconsider whether he was in error, but, as is
evident from the thousands of responsa which he wrote, he only ruled
after careful reasoning. If he "only reversed himself twice" in forty years
and said that "even if the proof is rebuttable the decision is true," this
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was because even upon reconsidering he never discovered an error in
his reasoning, although he did find errors in his proofs. Had he found
an error in reasoning then certainly he would have retracted his ruling;

even a Sanhedrin has to retract in such a case. In fact, the story itself
indicates this: if his siyata dishmaya assured that his rulings were correct

even where his reasoning was faulty, then why did he reverse himself
those two times?

"deepest thanks to Rabbi Greenblatt for having
made it necessary for me to clarify these very basic ideas.
In conclusion, my

HEBRON KILLINGS
To THE EDITOR:

I have only admiration and respect for Rabbi Emanuel Feldman,
but I found that the references to Dr. Baruch Goldstein in the "Editor's

Notebook", Winter 1994, Tradition) 28:2) ommited the events that
took place in Hebron in the days previous to this particular tragedy.
On Motzei Shabbat before Purim, a crowd of Arab worshippers
chanting "death to the Jews" were held back by soldiers attacking those
of our people inside the Mahpela case. Dr. Goldstein was there.

On the night of Purim, during the reading of the Megilah in the
Hall of Issac, Dr. Goldstein asked the soldiers present to prevent Arabs
interrupting the reading with the shouts of Itbach el Yehud (murder the
Jews). "

Army intellgence had just previously ordered Dr. Goldstein to
prepare the local clinic for possible heavy Jewish casualties from a

planned terrorist attack during the Purim period.

It is of course impossible to know, since he told no one of his
intention, what caused Dr. Goldstein, a remarkable doctor who was
dedicated to saving lives, to decide to take matters into his own hands.
What we do know, however, is that no Jewish life has been taken in
Hebron since that day.
We also know that elsewhere in Israel, Arab terrorists have repeatedly struck and kiled defenceless civilians together with soldiers on

leave. As I write this letter from Jerusalem, only a miracle saved the lives
of a bus load of serving men and women today.

We well know from bitter experience that our enemies attack us
when we are least prepared to respond.
CYRIL STEIN

Jerusalem/London
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