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TALMUD TRASLATIONS

To THE EDITOR:

Rabbi Feldman's critique ("Editor's Notebook," Tradition, 28:3,
Spring 1994) of the advertising for various Talmud translations might
well have taken note of the ArtScroll/Mesorah ad encouraging readers
to take advantage of the new translations of the "short" masekhtot to

make their own siyum during the "Nine Days." The advertisement

didn't bemoan the lack of commitment and devotion that was prevent-
ing most of the readers from understanding the depth and eternal
truths embedded in Masekhet Betza or Masekhet TaJanit. Mentioning

the number of pages in each masekhet wouldn't have been necessary for
that. Rather, it was showing how easy it could now be to circumvent
even the minor inconvenience Hazal imposed upon us for a few days a
year. Even a short interruption of our dependence on material plea-
sures, instituted to drive home the message of our impoverished state of
exile and destruction, is too much for us. What message about the pur-
pose of Talmud study was communicated in that advertisement?

Indeed, your correspondent's ("Communications," Tradition
29:1 Fall 1994) callng the Mesorah Publication "a knowledgeable,

articulate havruta and rebbi rolled into one" itself echoes advertising

hype. It is hardly appropriate for a sadly needed tool 'to preserve the
connection of the Orthodox community to the authentic transmission
of our Divine Torah, itself engulfed by a society permeated with superfi.
ciality and sound-bytes.

The integrity of Talmud as the bearer of the oral component of
our eternal Torah demands precision, demands discipline, demands sub-
dety. Rabbi Feldman was waking us up to the potential contradiction
that exists between authentic and well done English translations, and
the difficult goal of attaining true Torah scholarship that should be
shared by every Jew who believes in the eternity and Divinity of our
Torah. The real question is what price each of us is willng to pay in
attaining that goal.

(RABBI) SHAYA KARLINSKY
Yeshivat Darchei Noam/Shapell's

Jerusalem

86 TRDITION29:4 / r¡ 1995
Rabbinical Council of America



Communications

DISINHERITING IN FAVOR OF CHARTY

To THE EDITOR:

I read Rabbi Arthur M. Silver's article "May One Disinherit
Family in Favor of Charity?" (Tradition, 28: 3, Spring 1994) with a
great deal of interest. I cannot take issue with his conclusion that tseda-
ka is a mitsvah for the living and not for the dead; however, his argu-
ment that halakhically no friend, lawyer, accountant or charity agent
may attempt to convince or advise someone to leave any part of his or
her estate to charity needs further discussion.

When I am called upon to do Estate Planning for clients, I gener-
ally give advice to leave some of the estate to charity, not just to benefit
the charity, but also to set a tone to the heirs for charitable giving, bor.
rowing on the tradition of Jewish Ethical Wills. I generally explain to
the client that a charitable bequest is a statement that the giving of
tsedaka was an important part of the testator's life style.

Since Rabbi Silver mentions the Internal Revenue Code in his def-
inition of "charity," I want to point out that the bulk of a charitable

bequest can come out of tax savings without greatly affecting the sur-
vivor's inheritance, and surely the professional advisor should not be
faulted for giving such advice.

HENRY BIRNBREY

Decatur, GA

To THE EDITOR:

The paper on "May One Disinherit One's Family in Favor of
Charity (Tradition, 28 :3, Spring 1994) is seriously flawed. It is impor-
tant to point out several of the grievously inaccurate statements lest the

author's conclusion be mistakenly taken as authoritative.
On p. 81 the author writes, "What did the Mishna explain? The

Mishna increased the rights of daughters." This passage alludes to what
appeared on the prior page, namely, that the Mishna tells us that just as
one may leave unequal shares to his sons, so too may one include
daughters, or even disinherit all of his sons in favor of daughters. In fact
this is exactly what the Mishna (cited in the essay) says one can not do.
Rama (Sh. Arukh, H.M. 281:1) explains how one can accomplish this in
a legally binding, round-about fashion. He proposes obligating oneself
to a large amount of money to the daughters, collectible an hour before
he dies. During one's lifetime one certainly has the right to spend or
give away his assets as he sees fit.
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Responsa Hatam Softr makes the same point (without alluding to
Rama), namely, that giving away gift during one's lifetime, either to
private individuals or to charity does not violate the prohibition of disin.
heriting one's family. (The author identifies this responsum as "Volume
3, Teshuva 151." Responsa of Hatam Soler are never identified by vol-
ume number, but rather by the section of Shulhan Arukh with which
they deaL. This particular teshuva appears in the section on Hoshen
Mishpat.) If a person may spend his money during his lifetime by vaca-
tioning in Switzerland or purchasing a yacht, common sense dictates that
he can also distrbute his money to other individuals or to charity.

The story in Ketubot 53a cited on p. 82 of the essay seems to be

problematic, as Hatam Softr points out in his teshuva. The practice of
R. Meir of giving away a third of his weekly income to charity was not
approved by the other rabbis because of the rabbinic injunction limiting
one from giving more than one-fifth of his money to charity during his
lifetime. The Talmud does not make any mention of his being in viola-
tion of the law against disinheriting. These are clearly two distinct and

unrelated issues.
The statement on p. 81 that "the Mishna treats charity no differ-

endy from a stranger . . . It does not allow anything to be given to out-
siders" is simply nonsense. No such statement appears in the Mishna.
The Talmud states that it is improper for one to leave all of his inheri-
tance to charity (or even to the Holy Temple). Neither the Mishna nor
the Talmud suggest or even hints at the notion that one is not allowed
to leave anything to charity! The author writes (p. 87) that the Shulhan
Arukh follows the ruling of Rambam and "that one may not leave any-
thing in one's will . . . to charity. . . JJ This "quotation" appears neither
in Rambam nor in the Shulhan Arukh.

On p. 85, the author quotes Kessel Mishne as stating that

"Rmbam did not disagree with Mar Ukba (who felt that it was permis-
sible to leave more than one-fifth of one's wealth to charity at the time
of death). But R. Caro later retracted this view." I have not seen any
evidence indicating that this is so. The author writes that it is obvious

that Kessel Mishne is incorrect. I do not see any evidence to indicate that
Kessel Mishne is wrong. Rambam is not obligated to write each detail of
the halakha every time he quotes something in the Mishne Torah.

Rambam explained (in the end of Hil. Arakhin) that the reason for one
not being permitted to give away more than one-fifth to charity is
shema yitstarekh le-beriot, lest it become necessary for him to rely on the
charity of others. Obviously, this reason would not apply when one is
about to die, as the Talmud indeed points out.
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The custom of reciting Yizkor is a very old one. It centers about
the notion that tsedaka given after one's death is considered a zekhut

(merit) for the deceased. To conclude (on p. 90) that tsedaka is a
mitsvah for the living and not for the dead goes against an age-old tra-
dition. The major sources for the theme of this essay are all found in the
Seier Haim u Verakha leMishmeret Shalom leHilkhot Avelut (Erekh
Tsedaka). That decisor also quotes (in the same place) those who
encourage one to leave money for charity at the time of one's death.
This certainly has been a very old tradition of Orthodox Jews. Why
should it be improper to advise or to encourage one to leave part of his
estate for charity? Why is this not the Jewish way? It certainly is the
Jewish way to encourage others to follow a time-honored tradition.

Regarding what amount may be left for charity, there are three
versions in the story of Mar Ukba. According to the reading of the
SheJi!tot, he gave one-third; according to the standard reading, one-half;
according to the reading of the Talmidei Rabbeinu Yona, he left all to
charity. Rabbeinu Yona added that this should not be taken literally, as
one may not totally disinherit one's family; a little something must be
left for the heirs. To favor the reading of the SheJiltot because of the

halakha of one-third with respect to hiddur mitsvah (p. 83) is ridicu-
lous. What does one-third of oneJs total assets have to do with adding
one-third to the price of a kosher etrog to obtain a more beautiful etrog?

This notion is attributed to R. Akiva Eiger (in n. 51) but does not
appear at all in the source mentioned. R. Yeshaya Berlin's commentary
on the SheJiltot (n. 31) does not encourage us to follow the usual read-
ing of the SheJiltot (one-third), but rather says we should follow the
view of R. Ahai to limit how much charity one may give before one's.
death-either one-half or one-third-depending on the various read-
ings in the Gemara, as opposed to what Rama seems to say in Yore DeJa

(ch. 249), that one may leave all of his money to tsedaka. In fact, Birkei
Yosef(to 1ôre Deja) writes that the words of Rama (that one may leave
all to charity) need not be taken literally. He too only meant to quote
the Gemara that one is not restricted to one-fifth before death.

As a post-script, I feel that it is highly improper for such an essay
to make its first appearance in English in a popular journal. One who
wants to reject the views of "some later rabbis who based their opinions
on erroneous interpretations" and come to a conclusion that totally
contradicts the Orthodox tradition of the last several centuries should
have written such an essay in Hebrew and submitted it to a scholarly
Torah journal so it could be subjected to the scrutiny of other Torah

scholars. One gets the impression that the author had already made his
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mind up on the matter before he went through the sources, and there-
fore seriously distorted several of the major quotations. One may cer-
tainly not totally disinherit one's relatives, but there clearly were differ-

ing traditions as to what the minimum amount that one must leave
them should be: something, something significant, one-half, or one-
third. I do not at all see why it should be improper to encourage some-
one to follow this Jewish tradition. What should be emphasized is that
it is prohibited to pressure older people, weak in mind and in body, to
bequeath their monies to charities against their wishes.

(RABI) HERSHEL SCHACHTER
New York, NY

ARTHUR M. SILVER REPLIES:

The letter by the distinguished Rav Hershel Schachter concerning
my article contains several misinterpretations of my statements and
some internal inconsistencies; moreover, his interpretation of many of
the texts is based on untenable minority viewpoints. I found nothing to
challenge any of my conclusions.

By "increased the rights of daughters," I alluded to the Mishna's

ruling that minor daughters are maintained out of the estate until they
marry or reach maturity, and that the marriage dowry of not less than
10% of the estate must be given to each daughter. R. Schachter expresses

his own view as to how to accomplish changing the order of succession.
I noted in n. 5 that R. Moshe Feinstein does not require this procedure.

(However, I have no argument with the many Torah sages who do, as I
noted there.) It should be pointed out that according to these scholars,
if one writes a will and leaves money to charity without going through
the proposed procedure, if the charity takes the money, there is a hashash
gezel (a possible violation of theft) on its part. The claim that "During
one's lifetime one certainly has the right to give away his assets as he sees
fit" is incorrect. The maximum that one is allowed to give to charity dur-
ing one's lifetime is 20% of one's yearly income after the first year.

The citation of the Hatam Safer was correct and the quotes accurate.
I presume the phrase "problematic" refers to the word's primary

meaning, i.e., presents a problem. This is certainly the way Hatam Softr
takes it. But this Gemara, which states that one is not permitted to dis-
inherit the heirs even during one's lifetime, is a problem for the letter
writer. R. Schachter discusses the story of R. Meir (p. 82) saying, "The
Talmud does not make any mention of his being in violation of the law
against disinheriting." But this is not a Talmudic story, as I stated in my
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article; it comes from Midrash Kohe/et. The Midrash states (p. 82), "His
disciples asked him, 'What are you doing to provide for your children?'"

My statement on p. 81 that "the Mishna treats charity no differ-
ently from a stranger. . . . It does not allow anything to be given to out-
siders" is dismissed. The interpretation of the Mishna that R. Schachter
offers is that of Pithei Teshuva, Hoshen Mishpat 282. But this is a minor-
ity view. Against this is the view of Hatam Softr, as explained in the
same Pithei Teshuva (H.M. 282); and Rashba (Baba Batra 133); and

Mordekhai, (Baba Batra, ch. 8, #625, Shulsinger Talmud), as explained
by Zera Emeth and quoted by Asher liShlomo (#20). The latter states
unequivocally that Pithei Teshuva is in error. A viewpoint offered by so
many Talmudic scholars should not be dismissed.

Of course, neither Rambam nor Shu/han Arukh state explicitly
that one may not leave anything to charity in one's wil, as is quite evi-
dent from my article. What I state is that this is implied by applying and
understanding the rules by which both Rambam and Shulhan Arukh
work. Rambam is a code and so lists all the operative halakhot he
believes are authoritative. If he leaves out a law, the initial presumption
is that Rambam does not agree with it and does not rule according to
it. There are exceptions, or rather reasons why Rambam might have left
out a halakha but stil agree with it. In our case, Rambam does not cite
the ruling of Mar Ukba that at death one may leave a large portion of
one's estate to charity. The presumption is that Rambam does not hold
this ruling as authoritative.

R. Schachter attempts to give two reasons why this might not be
correct. First, he says, this is merely a small detaiL. But obviously this is
not correct, as Mar Ukba's ruling is of major significance, overturning
several important halakhot. Then he suggests that the ruling is con-
tained in another section, at the end of Hit. Arakhin. This is also the
initial answer of R. Caro in Kesef Mishne. But I believe that this answer
is not adequate. First, the quote from Arakhin does not specifically
state the law of Mar Ukba. If Rambam held it to be correct, it is of such
importance it should have been stated clearly. Second, as my article says,
Rambam (in the Guide of the Perplexed) states clearly that at the time of

one's death one should leave his estate to his heirs. Third, R. Caro
leaves it out in his later work, Shulhan Arukh, despite citing Mar Ukba
in his Bet Tosefand Kesef Mishne. There is a substantial literature on the
issue of R. Caro's leaving out a law in the Shulham Arukh which he
cited in the Bet Yosef and previous works. In this case, says Asher

liShlomo (#20), all would agree that he changed his mind, for the case
of Mar Ukba is just too important and significant to disregard. Thus I
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have solid sources and a definitive statement of responsa literature for
my claim.

The proof from yizkor escapes me. Rather, it bolsters my view that
tzdaka is a mitsvah for the living and not for the dead. It is the living
and not the deceased who say yizkor and give the tsedaka.

What is the point of saying that the major sources for my theme
are all found in the Sefer Hayyim u Verakha leMishmeret. . . ? Is it to sug-
gest that when one does research on a halakhic question one need only
go to a secondary source, or to imply that I took all the sources from
ths work? Neither point is correct. This sefer mentions about thirteen
sources, Talmudic, rishonim and aharonim. My work has at least 35.
Some of the important sources not mentioned by the SeIer Hayyim are
such major works as Meiri, Sefer halttur, Mordekhai, Tashbets, Rambam,
R. Akiva Biger, Pithei Teshuva, Mishbetsot Zahav, Hakhmat Adam,
Rashash, R. Feinstein and many others.

R. Schachter then says that SeIer Hayyim . . . quotes other sefarim
who encourage one to leave money for charity at the time of one's
death. But he omits the reason quoted and the amount recommended.
The reason is kabbalistic and the amount recommended is just a trifle
(eiza devar), not the huge percentages advocated. I think no one will
argue about leaving a trifling amount.

He then asks, "Why it should be improper to advise or encourage
one to leave money for charity at the time of one's death?" As I stated in
my article, even Rema (who allows a large portion of the assets to be left
to charity at the time of one's death) writes in tJvo places (Sh.A., H.M.

252:2 and 282), "if one commanded to do with his estate the best that
it is possible to do; it should be given to the heirs, for nothing is better
than this." It is obvious from this that if one is asked for advice he must
tell him to leave it to the heirs, not to charity, hekdesh or anything else.

The reason I favor the SheJiltot version as opposed to our
Talmud's is that the Geonim were closer to the source and presumably
had the more accurate texts. Hakhmat Adam, Mishbetsot Zahav and R.
Akiva Eiger also favored the SheJiltot reading. The idea of some connec-
tion between the one third of the SheJiltot and the one-third of hidur
mitsvah is peripheral to the main points of my article. However, in
short, R. Eiger's note (Sh.A., Yore DeJa 249: 1) refers to Mishbetsot

Zahav in Sh.A., A.H. 656 where the M.Z. makes a connection between
the two, presumably to establish a halakhic basis for the SheJiltot reading
of one-third, being a figure found elsewhere in halakhic literature. This
is preferable to the reading of one half, a number not found anywhere
else, or leaving it subjective without any number.
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I think readers wil agree that Tradition is a "scholarly Torah jour-

nal" rather than a "popular" one.
R. Schachter's letter is replete with the phrases, "age-old tradi-

tion," "very old tradition," "the Jewish way," "time-honored tradi-

tion," "Orthodox tradition." These comments, written without proof
or halakhic sources, are hardly convincing.

Before writing my article, I did have a working hypothesis, the
same one that most people would have: tsedaka is one of the most
important mitsvot, and it should surely be permitted for one about to
depart for the olam emet to leave to charity a portion of one's estate. The
sources speak for themselves and they lead to my final conclusion.
Rambam and Shulhan Arukh do not permit anything to be left to charity
at the time of one's death. Many Torah sages allow from 1/3 to 1/2 to
be given to charity, but ths is just a permission (reshut). It is in no way a
mitsvah, a commandment or a good deed. And not only, as R. Schachter
states, is it prohibited to "pressure old people weak in the mind and
body," but, as I stated previously, the sources do not permit advising or
counseling any person to do anything but leave it to the heirs.

COUNSELLING HOMOSEXUAL STUDENTS

To THE EDITOR:

The omission of three items of general rabbinic counsellng from
our "Initial Religious Counselling for Male Orthodox Adolescent
Homosexuals" (Tradition, 29:2, Winter 1995) might have created the
mistaken impression that they do not apply in this emotionally-charged
context. We would therefore take this opportunity to briefly clarify
these points.

While the rabbi or counsellor has an obligation to protect the stu-
dent's religious well-being, there is clearly a similar obligation to pro-
tect his physical health. A person who has already engaged in certain
types of homosexual behavior should be considered at serious life-
threatening risk for AIDS and needs immediate health counsellng.
While it may be necessary to say outright that some specific behavior is
anti-halakhic, it is also necessary to make clear that counsellng is a
process that takes time. It is important for the student to be kept safe
while the process continues and, although desirable, it is unrealistic sim-
ply to demand (or expect) that non-halakhic behavior cease immediate-
ly. The rabbi or counsellor has to make this clear, and providing proper
health information, including how to protect oneself from disease, is
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part of this obligation. Similar considerations apply when counsellng a
promiscuous heterosexual student.

All good religious counsellng demands a consideration of com-
promise during the counsellng process, and it makes no difference if
the issue is homosexual behavior, masturbation, or hiUul Shabbat. In
our case, presenting total celibacy as the only option might frghten the
student into thinking there is no hope. Therefore, there should be a
discussion of compromise, of homosexual behavior that stops short of
mishkav zakhar. But the counselling has an obligation to help keep the

compromising to a minimum, to avoid turning a bediavad to a lehat-
hila. That is why such discussions, while oftentimes crucial, should not
necessarily be undertaken in the initial session.

Whatever the area of religious conflict, there is a need to focus on
the possibilty of observing all the mitsvot that are in one's power to
fulfill. Indeed, one of the hardest messages to get through to a teenager
is that the Torah does not require us to be perfect, but to yearn and
strive for perfection. Whatever the outcome of one's sexual struggle,
everyone is more than his or her sexuality. However anyone might fail,
in the end all people will submit themselves not only to God's judg-
ment but also His love.

BERNARD L. WEINSTEIN

Jerusalem, Israel

JOEL B. WOLOWELSKY
Brooklyn, NY
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