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KIDDUSHEI TAJUT ANNULMENT AS A SOLUTION
TO THE AGUNA PROBLEM

To THE EDITOR:

It is my intention here to reply to the basic points made by Rabbi
J. David Bleich ("Survey of Recent Halakhic Periodical Literature",
Tradition 33:1, Fall 1998). While following his outline of issues, I will
only respond to the extent necessary to refute the logic of his exegesis
and, more importantly, his conclusions.

I begin with a sentence in the first paragraph of the article that
immediately telegraphs a failure of R. Bleich to grasp reality. After
acknowledging that annulment is available (albeit "seldom" and under
"extremely narrow" grounds) as a remedy for the plight of an aguna,
R. Bleich wonders why, "( w Jhen grounds for annulment do exist, . . .
the parties should turn to (Rabbi Rackman'sJ bet din. . . from which
names of authorities recognized as experts in this highly complex area
of Jewish law are conspicuously absent." Apparently, he does not appre-
ciate that as long as he and his colleagues refuse to address the basic

needs of existing agunot, they simply have nowhere else to go. (Acknow-
ledging that there is a problem, but characterizing it as intractable, is
not the same as solving it.)

And little asides such as the one about the governing principles of
R. Rackman's bet din having been "curiously" published "in the form
of an advertisement" (pp. 90-91) in the Jewish Week are totally uncalled

for. The Rabbinical Council of America's journal Tradition was unlikely
to publish R. Rackman's viewpoint. Another outlet was needed, and R.
Bleich is well aware that the Jewish Week and other newspapers require
the label "advertisement" on privately sponsored opinions.

R. Bleich, at the end of his article that is critical of R. Rackman's bet
din for freeing agunot, states that he, R. Bleich, "has long maintained
that responsible solutions to the agunah dilemma are withn the realm
of possibility." One must only wonder why R. Bleich has not proposed
and acted upon his own "responsible solutions." The Jewish community
needs a solution to this problem rather than a 39-page refutation of a
two-page "curious" advertisement by supporters of the bet din.

The most unfortunate remark in R. Bleich's introduction is the last
sentence: "Three separate grounds are advanced (in the Jewish Week) in
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support of a determination that the marriages of (apparently all) agunot
were defective from inception and hence are subject to annulment with-
out need of a gef' (p. 91). The phrase "apparently all" is R. Bleich's
creation. R. Rackman has never taken this position, and every case in
his bet din is decided on its own merits. The implication by R. Bleich
that R. Rackman would act in any other manner is offensive.

I(IDDUSHBI TAJUTI

The first basis used by R. Rackman's bet din for nullifying a marriage is
based on the husband having an undisclosed defect of such severity that
had the wife been aware of it, she would not have entered into the mar-
riage. As postulated by R. Bleich, "(uJndisclosed physical conditions

that are regarded as salient defects render the marriage voidable only if
they are present at the time the marriage is celebrated; defects that arise
subsequently cannot retroactively nullfy a marriage" (p. 91).

Therefore, continues R. BI~ich, blindness that did not exist at the
time of marriage, even though it results from diabetes which did exist,
cannot justify voiding a marriage: "The marriage would remain valid
because, although the cause of the defect preexisted the marriage, the
defect itself did not. . . . A character defect that has not found expres-
sion in overt conduct is, at best, analogous to a subliminal defect having
no impact upon the validity of the marriage" (p. 92).

This argument of R. Bl~ich makes sense only if we classify cruelty,
sexual perversion, sadism, etc. as causes (just like diabetes), and we classi-

fy wife beating, child abuse and rape as defects (just like blindness). And
ths is precisely what R. Bleich does. He postulates that, incontrovertibly,
the former conditions are not truly defects, and upon this assumption
rests his halakhic conclusion that they are not sufficient to permit annul-
ment. But cruelty, sexual perversion and sadism are defects in themselves
which, if they existed at the time of marriage, justify voiding it. Even if
we take it as true that "only the clinical state itself constitutes a salient
defect; unexpressed future effects of that state do not constitute a salent
defect" (p. 92), mental illness is a clinical state. Using R. Bleich's own
logic, were he simply to regard sadism as a defect instead of a cause of a
defect, he shuuld free agu'fot whu have been beaten and abused. i

Apparently, even R. Bleich does not put much stock in his own posi-
tion since the next section of his article, entitled "Character Defects"
(pp.92-98), indeed deals with "the character flaw of which such (later)
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conduct is born" (p. 93). What R. Rackman calls a defect R. Bleich calls
a flaw, but it does not change the fact that the defect/flaw (or whatever
else anyone wants to call it) at the time of marriage is the justification for
voiding the marriage if the wife was unaware of it. Too much is at stake
here to play with words, especially when the words mean the same thing.

R. Bleich next relies on theology. Man has free wil; just because he
has a character defect does not mean he wil not be able to control his
behavior. "In affirming the doctrine of free wil, Judaism denies that

such conduct is determined and hence the character flaw of which such
conduct is born cannot be regarded as a salient defect existing at the
time of the marriage. . . . (AJ psychological propensity, particularly

when its negative effects can be avoided by an act of wil, is assuredly
not a salient defect" (p. 94). Thus, if a bride discovers that her new hus-
band is an admitted pedophile, she cannot say a mistake has been made
because he may see the light and may become righteous!

R. Bleich knows he is on weak grounds when he gives us his fall-
back position- "even if it were to be granted that the character defects
or the behavior patterns described by the authors (of the Jewish Week

"advertisement") rise to the level of salient defects that constitute
grounds for annullng a marriage" (p. 94), by the wife taking support
from her husband "an assumption of forgiveness of the condition does
arise;" and by sharing his bed after the husband's character defect

becomes known, a new marital relationship is established (p. 95).
This argument clearly does not reflect marital reality. If the wife lis-

tened to her rabbi who told her not to be hasty and to give the mar-

riage a chance to work, then she is deemed unable to get an annulment
because she did not leave "immediately." The grave implication is that
all rabbis, when counseling wives who face marital problems, should
point out that by a wife trying to save a marriage, she may wind up
trapped in it. (Does R. Bleich give the warning?)

In civil law, if one buys a car that is a lemon, the law allows voiding
of the transaction even if the buyer allows the seller to try to repair it
and the buyer continues to drive it in the hope that it can be salvaged.
Why is it only a wife who, at the first sign that her husband might be a
lemon, has to immediately abandon all hope in order to void the trans-
action of marriage?

The second half of R. Bleich's argument is that "cohabitation for
purposes of creating a marital union can itself create a valid marriage"

(p. 95), and therefore even if there was a salient defect, cohabitation
ratifies the marriage. But it is well known that Rabbi Moshe Feinstein
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annulled numerous marriages based on technical flaws in the marriage
ceremonies. How could he have done this ifin each case a new uncondi-
tional marital relationship arose from cohabitation? R. Bleich's argument
is predicated on the assumption that a wife's wilingness to reconcile is
unconditional, and the assumption is totally unreasonable, especially
where the reconciliation was based on the husband's promise to stop the
physical and/or emotional abuse.2

R. Bleich's last argument on the subject of character defects is that
there is a presumption (hazaka) that "manifestation of such character

flaws does not reflect the presence of a pre-existing condition" (p. 98).
To whatever extent there was such a presumption, we now know from
psychiatrists and social scientists that exactly the opposite is often true.
This is why R. Rackman' s bet din takes evidence and does not rely on
broad-brush generalizations.

In the next section of his article (pp. 98-102), R. Bleich opines on
which defects are really salient so as to make a marriage voidable: "Only
an assumption recognized by the public at large as an implied condition
can be deemed to rise to the level of an express condition upon which it
may be presumed that the contract is predicated" (p. 99). He proceeds
to discuss such defects, but, of course, they are all defects in women,
not men. But we can extrapolate (assuming that R. Bleich would grant
equality to women when it comes to contractual matters). The issue for
men "is whether the generality of men would refuse to enter into a
marital relationship with a woman afflicted with such a defect, in which
case the marriage is void for reason of fraud or mistake, or whether
there is no reason to assume that the generality of people would refuse
to enter into a marital relationship because of the presence (of) such a

defect, in which case there are no grounds to void the marriage. . . .
Only an assumption recognized by the public at large as an implied
condition can be deemed to rise to the level of an express condition
upon which it may be presumed that the contract is predicated" (p.
99). Can it really be that R. Bleich does not know whether the "gener-
ality" of women would refuse knowingly to enter into marriage with a
wife beater, an adulterer, or a sadist?3

There is a long section (pp. 102-108) on "tav le-meitav tan du"-
women prefer any marriage to none. R. Bleich would appear to agree
with R. Feinstein, who suspended this presumption; interpreting a com-
ment of Rashi, R. Bleich concludes that "if, unknown to the bride, the
groom (is physically repulsive), the marriage may be abrogated without
a get" (p. 103). But before Orthodox women at large can get their
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hopes up, R. Bleich comes to his colleagues' rescue. The Jewish Week

presentation had a parenthetical statement that the withholding of a get
may itself be viewed as indicating a sadistic nature. Even though R.
Rackman's bet din has never freed an aguna on this reason alone, the
mention of this "defect" is enough for R. Bleich to find fault with the
entire construct.

It is R. Bleich's argument on p. 108, in closing the section dealing
with his understanding of women, that epitomizes his attitude. Some
men with serious character flaws find mates even if the flaws are dis-
closed; therefore, "it is quite evident" that at least some women find
men of flawed character to be acceptable marriage partners. This rea-
soning is incredible! So what if "at least some" women don't care? Does
that translate into the "generality" of women being wiling to overlook
undisclosed egregious character flaws? The task of a bet din is to take
evidence and determine the facts, not imagine them as R. Bleich does.

I(IDDUSHBI TAJUT II

The second ground used by R. Rackman for annullng marriages is that
while in times past the rabbis would compel a husband to give his wife a
get (kefiya), that is no longer possible. A wife can then say that had she
known she could be trapped for life she would not have risked mar-
riage, Le., there was a lack of informed consent.

R. Bleich dismisses this argument almost out of hand. It is his
"impression" (honestly, ths is his word) that the vast majority of women
are unaware of even th~ theoretical possibility of kefiya. Without even
considering whether the majority of Jewish women know of the way a
recalcitrant husband would be taken on a trip to a cemetery if he would
not give his wife a get, is it the "impression" of one luminary that would
deny agunot any relief?

The next four pages (pp. 109-112) discuss R. Rackman's reliance

on a comment of Rashba. R. Bleich appears to be arguing that no bet
din today has the authority to grant an annulment. The argument is
puerile for the simple reason that the greatest Torah sages, including

R. Feinstein, have granted annulments. R. Bleich may argue that they
did so under limited circumstances, but that they did so is undeniable,
as he himself says elsewhere in his own article. So how can he argue that
no bet din today can do it?
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I(IDDUSHBI TAJUT III

The third basis used by R. Rackman's bet din for nullfying a marriage
is that no one can credibly maintain today that a bride consents to her
husband acquiring title to her body. As such, there is no informed con-
sent to kinyan (acquisition) at the time of marriage, and a bet din can

release a woman with a petur if a get cannot be obtained.

R. Bleich's reply is that the halakha "does not demand that a bride
be conversant with the technical nature of the relationship. She must be
aware only of the restrictions arising from marriage, not of the legal
niceties describing those restrictions" (p. 115). In effect, what he is say-
ing is that the halakha indeed looks upon a bride as a cow (she very def-
initely is being bought), but she shouldn't be concerned about it if she
doesn't know about it. It seems to elude R. Bleich that this is precisely
why there is no informed consent!

There is an amazing concluding point in this section: "The husband
acquires a servitude rather than title to her body-an extremely impor-
tant legal distinction" (p. 116). No matter how important the legal dis-
tinction may be, R. Bleich gives his case away. No woman today gets
married with the belief that her husband is acquiring a servant. R.
Bleich has given us just as good a reason for there being no informed
consent. He is qualified to join R. Rackman's bet din!

MICHAL I. RAcKM
New York, NY

NOTES

1. It is also worth noting that I am not aware of any ruling that diabetes is a
"cause" and not a "defect", and that therefore diabetes cannot be the basis
for voiding a marriage if it was undisclosed.

2. See, e.g.~ R. Abraham J. Twerski, M.D.) The Shame Borne in Silence: Spouse

Abuse in the Jewish Community (Pittsburgh, PA: Mirkov Public-ations,
Inc., 1996), pp. 38-42.

3. On p. 101, R. Bleich quotes halakhic authorities to the effect that mental
illness is a major defect that renders a marriage voidable. Of course, he is
talking about mental ilness in a woman. Incredible as it is, he actually
argues that because the Talmud talks about such a defect in a woman, a
marriage is not voidable by a woman if it is the man who has the defect
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(pp. i 0 i - i 02). And while he cites authority for extending rights to women
(see also p. 104), he does not really like the idea and favors the view that
"a male does not readily accept physical defects in a bride, whereas a
woman is much more wiling to overlook the physical defects of a prospec-
tive husband" (p. 102). It is fortunate that the circulation of Tradition is
not larger; were it otherwise, such talk would embarrass us alL.

To THE EDITOR:

Rabbi Bleich's column on lCiddushei TaJut was one of the most painful
articles I have read about the aguna issue. Living in Israel during the
recent session of a bet din purporting to free agunot via annulment, I
was hopeful that at last the rabbanim had come up with a halakhic solu-
tion. R. Bleich's article debunked that hope. I wish to respond to vari-
ous statements made in his article as well as to his personal solution.

I was surprised to learn of "puzzlement", skepticism and finally
"incredulity" in the "community of rabbinic scholars" regarding the
establishment of a bet din freeing agunot by nullifying their marriages. I
believe that this bet din is a direct outgrowth of real desperation of
agunot who perceive this community to be unresponsive. Should it be
such a surprise to them that these women turn to other sources for
long-sought relief?

R. Bleich proposed a solution (ordering the husband to provide
maintenance for his estranged wife as long as he withholds a get) as
early as 1977. More than 20 years have passed and stil there is no solu-
tion acceptable to the rabbanim. Meanwhile, an entire generation of
children has grown up in dead/abusive marriages. There has been a
marked rise in divorce and spouse abuse. Non-halakhic solutions to the
aguna problem have appeared (e.g., the New York get law and the lat-
est bet din offering annulments). Finally, there has been a rise in mamz-
erim from improperly dissolved marriages.

R. Bleich's final paragraphs do offer sympathy and reassurance to
the aguna that her plight is taken seriously. Sympathy and reassurance,

however, are not halakhic solutions. Afer decades of waiting patiently
for the rabbanim, the latest bet din may be perceived as responding to
the aguna)s plight. I suggest this perception is not held about the
"community of rab binIc scholars".
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R. Bleich rightly states that a responsible solution is imperative. If
the halakhic decisors are as concerned about solving the aguna problem
as he describes, they would have long ago come forward with a solu-
tion. Let them come forward now rather than merely denounce non-
halakhic solutions and wait another twenty years.

YEHUDIS IRWIN

Jerusalem, Israel

RABI BLEICH RESPONDS:

It has always been my policy to respond both in private and in public to
those who seek to be informed. In public, I generally respond even to a
shoJel al menat le-kanter, if for no other reason than that others may be
oblivious to the interlocutor's motivation. However, the tone and tenor
of Michael Rackman's letter, more so than its substance, unmistakably
reveal his attitude to all and sundry. Besides, he is not asking for clarifi-
cation. Since he believes that he knows so much more about the subject
than others, why should he? I therefore have no desire to respond. I
much prefer to be counted among the ntelavim ve-einam olvim.

Although the substantive comments in Mr. Rackman's letter are, in
my opinion, entirely without merit, I am readily available to anyone

seeking further elucidation of any particular point.
Mr. Rackman takes me to task for not doing enough to implement a

global solution to the aguna problem, as if such were within my power.
Yehudis Irwin has the grace to level her criticism at "halakhic decIsors"
in general and asserts that it should be no surprise that agunot turn to
other sources for long-sought relief. Surprise or no surprise, the failure
of medical science to find a cure for cancer does not mean that homeo-
pathic remedies are effective. Nor, I should add, does society blame
medical researchers for failng to discover a remedy, for discovering a

remedy that cures some but not all patients, or when physicians and
patients do not make use of available remedies.
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WOMEN'S PRAR SERVICES

To THE EDITOR:

In our paper on "Women's Prayer Services - Theory and Practice, Part
1 - Theory" (Tradition 32:2, Winter 1998, pp. 5-118), we cite (p. 27)
R. Joseph Messas's comments in his Nahalat Avot (5, 2) as a possible
precedent for the Torah readings held at a woman's tefilla group. In
particular, R. Messas writes "that in some places in Spain, the "kosher"

and learned women . . . pray together (mit-pallelot be-tsibbur), and
appoint one of them as shelihat tsibbur, and take out a sefer Torah. . . ."
Mrs. Shira Leibowitz Schmidt, in her Letter to the Editor (Tradition
33:2, Spring 1999, pp. 80-82), challenges our use of this source, noting
that the style of R. Messas in N ahalat Avot is homiletical; furthermore,
the statement does not say they read from the Torah, only that they
removed it from the Ark.

We believe, however, that R. Messas's style in no way compels one
to conclude that the proof text he cites from Spanish tradition is hyper-
bolic or lacks historicity. On the contrary, the above cited statement is
strongly suggestive that they indeed read from the Torah. For, generally
speaking, one may not remove the scroll from the Ark during services
unless one does so for a purpose, the most common of which is reading
from it. Admittedly, the text is no conclusive proof either. As a result,
we were guarded when we wrote (p. 28) that "the earlier quote from R.
Messas would seem to indicate that such Torah readings are not com-

pletely without precedent." However, what is clear is that R. Messas felt
that no one would be offended by the notion that these women prayed
together and took out a Torah scroll. Mrs. Schmidt's attempt to extrap-
olate what R. Joseph Messas would say in practice regarding modern
day pseudo-keriot haTorah at women's prayer groups, based on the pro-
hibitive position of his nephew, R. Shalom Messas (p. 15 and note 67),
is unwarranted speculation.

To our mind, Mrs. Schmidt's more substantive comments relate to
what she calls "first-person" versus "third-person" questions. In Mrs.
Schmidt's words:

First-person questions are framed in terms of what the questioner wants
to do: e.g. "We women want to read megilla and read/dance with the
Torah. May we?" Instead, the question should have been a third-person
question, "What is the best way halakhically to improve observance of
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Purim/Shabbat/Simhat Torah?" or "What does halakha demand of us
in these areas vis-à-vis our stance before the Creator?"

A closer examination of these useful categories reveals that "first-
person questions" are questions of halakha-mutar or assur; while
"third-person questions" are in essence inquiries as to the desirable
public policy and hashkafic guidelines. In the earlier sections of our
paper, we discuss the various schools from a purely halakhic perspective;
hence, "first-person questions" are the applicable ones. But "thrd-per-
son" public policy and hashkafic considerations are clearly present in the
paper. Indeed, they are the focus of sections D and E where we discuss
extensively the position of R. Joseph B. Soloveitchik, and more briefly
those of his brother, R. Abron Soloveichik, and R. Gedalia Dov Schwartz.

. The character and nature of public policy in the "World of Torah"
as yet awaits a proper and thorough treatment. Certainly, no one can
doubt that religious public policy considerations playa critical role in
the rulings and statements of rabbinic leaders. As we have demonstrated
in our article (pp. 37-40), a posek has the clear halakhic authority

to invoke public policy within the framework of le-migdar mitta.
However, what is less clear is the precise place and character of religious
public policy when le-migdar milta is not formally and technically
invoked. Indeed, a good deal of the difficulty in examining this topic
lies in the fact that posekim often use public policy as a factor in their
decision making process without openly declaring that they are doing
so. What complicates the matter even further is that rabbis will couch
such considerations in the familiar language of religious texts, thereby
diminishing one's abilty to identify the argument for what it really is:
one of public policy. However, neither the identity of the decisor, nor
the packaging of his decision, can transform a policy consideration into
one which is "halakhic."

In this regard, one should pay special attention to the scholarly
remarks of Prof. Haym Soloveitchik in his "Criteria for the Designation
of 'Halakic Rulings'," Jerusalem Studies in Jewish Thought 3:2 (1983-

1984), pp. 683-687. In commenting on Prof. David Hartman's

"halakhic" analysis of Maimonides' Igeret HaShemad ("Maimonides'
Epistle on Martyrdom," Jerusalem Studies in Jewish Thought, 2:3
(1982-1983), pp. 362-403), Dr. Soloveitchik writes:

Dr. Hartman identifies religious leadership with halakha. However, not
every determination which is desirable-and perhaps even necessary-
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from the standpoint of religious policy is ipso facto a halakhic determina-
tion. The truth of the matter is that the fundamental assumption of
Hartman is identical with what is called "da)at Torah"-namely, that it is
suffcient for the determination of a religious leader to be formulated in
the language of the sources to render it a halakhic determination. It is
not coincidental that in Dr. Hartman's article, as in many of the procla-
mations posted in B'nei Brak, the terms "halakha" and "Judaism" are
used interchangeably (p. 684; our translation from the original
Hebrew. )

Unquestionably, as Prof. Soloveitchik underscores, the religious deter-
mination of the rabbinic leader may be desirable-even necessary-on
the level of religious public policy. But that does not imbue the deter-
mination with the force of halakha.

Within this context, we would note that Dr. Soloveitchik's remarks

with regard to Rambam are obviously equally applicable, mutatis
mutandis, to many of the religious public policy determinations ren-
dered by his revered father, R. Joseph B. Soloveitchik zt))I. This is par-
ticularly so when it comes to women's prayer groups and hakafot. Our
extensive interviews (see note 235) have revealed that the Ravexplicitly
stated to various members of his family and many of his closest friends
and talmidim that, while he was clearly opposed to these practices, they
were not asur on halakhic grounds. The Rav repeatedly emphasized

that his objections were on religious public policy grounds. As noted in
our article (pp. 42-43), the Rav himself explained that he declined to

sign his name to the responsum of the five RIETS Rashei Yeshiva for

this very reason. The RIETS Rashei Yeshiva had argued against women's
services on halakhic grounds, but his objections were of a policy nature
-and the two should not be confused. Any contention that the Rav

actually considered or referred to women's tefilla groups or hakafot as
"asur" or "halakhically forbidden" runs counter to the near unanimous
testimony of the family members and talmidim.

It is noteworthy that even those authors who suggest that the Rav
considered women's prayer groups "halakhically forbidden" acknowl-
edge that R. Soloveitchik eschewed the use of the word "asur" in ths

regard-nor did he ever use the term "forbidden." Obviously this
dichotomy-i.e., that the Rav would consider women's services

"halakhically forbidden," yet refuse to declare them so-is puzzling.
This is especially so if -as one recent author reports-the Rav did not
hesitate to use the word "asur" when referring to women's hakafot.
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Recent efforts at providing a justification for this phenomenon seem
speculative at best and, at times, openly contradict one another.

More importantly, these attempts ignore the historical fact that, as
early as 1972, the Rav actually supported the formation of a women's
tefilla group at the Maimonides School in Brookline, Massachusetts-
provided that devarim she-bi- kdusha were omitted (our article, p. 43; R.
Mayer Twersky, "Letters," Jewish Action 58:2 (Winter 5758/1997), p.

6). This was no be-di-avad situation; it was eminently clear that the
teachers and students would not proceed should the Rav object. Yet R.
Soloveitchik did not object. On the contrary, he offered many creative

suggestions as to how the service could be better structured. The Rav
felt that within an educational framework, a women's tefilla group was
indeed meritorious.

As further explained in our article (ibid.), the Rav later withdrew his
support for this service; however, his change of mind did not stem from
any halakhic misgivings. Rather, he was concerned that his educational
ruling would be misapplied to the communal setting as well, where the"
public policy considerations mitigated against such services. The various
"axiological" or "thematic" explanations of the Rav's position offered

by some recent authors simply fail to square with these historical facts.
At the same time, there is no doubt that as the years passed the Rav

became increasingly more emphatic about his opposition to women's
prayer services and hakafot. He viewed them as being hashkafically
problematic and bad policy for the Torah community. The Rav's con-
sidered opinion should no doubt carry great weight with his talmidi"m;
but that still does not make his evaluation "halakhic."

The distinction between being "halakhically forbidden" and being
"wrong" on a hashkafic and public policy level is significant. As
explained to us by R. Ahron Soloveichik, something that is in the for-
mer category is not subject to change. On the other hand, something
which is "wrong" on a hashkafic and public policy level may be so only
temporarily. Its mutabilty depends on the times and the various needs
of the generation. R. Ahron Soloveichik never discussed the specific
issue of women's prayer groups with his older brother, the Rav. Never-
theless, he too maintained that women's prayer groups-without devarim
she-bi-kditsha-were in and of themselves permissible ("mutarot mi-tsad

atsman"); yet, he strongly advised against them on hashkajic and religious

policy grounds.
Having said all this, we return to our earlier comments, namely,
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that many fundamental questions regarding the nature, authority and
place of religious public policy in "The World of Torah" still need to be
more fully addressed. These include: what is the source of authority that
allows contemporary rabbis to consider public policy factors in their
determinations? What factors and considerations are relevant in forming
and formulating a public policy? Who is qualified to decide public poli-
cy for the community? What obligation, if any, does a Jew have to heed
such public policy pronouncements of the rabbinic leadership? We have
touched on a number of these questions in our article (see pp. 34, 37 and
47). Nonetheless, the source material available is admittedly sparse. The
need for cogent answers is especially pressing for modern Orthodoxy-
that segment of the Orthodox Jewish community which is most
exposed to Feminist and other western cultural influences. Like con-
temporary Orthodoxy in general, modern Orthodoxy has increasingly
moved from a mimetic tradition to a textual one. (See: Haym Solo-
veitchik, "Rupture and Reconstruction: The Transformation of Con-
temporary Orthodoxy," Tradition 28:4, Summer 1994, pp. 64-130.)
At the same time, however, unlike the Orthodox right, this community
generally rejects the doctrine of "daJat Torah." As a result, absent an
explicit textual, halakhic source, or in the alternative, a well formulated
compelling philosophical argument, modern Orthodox adherence to
rabbinic public policy pronouncements and determinations is not at all
self-evident. It is precisely this last point which troubles many rabbis.

In an apparent attempt to secure communal obedience to rabbinic
public policy statements, some recent authors have claimed that even
public policy determinations are in reality halakhic rulings. Such an
approach has little support in the halakhic literature itself, nor do these
authors cite any unequivocal sources.

In the final analysis, we choose to let the facts-halakhic, hashkafic
and public policy-speak for themselves. With the proper issues and
questions-both "first-person" and "third-person"-now categorized,
focused and defined, it is our firm belief that the appropriate answers
will eventually emerge out of an honest and open dialogue, which willy
nily has begun to take place within the Torah community at large.

ARYEH A. FRIMER
Dav L FRIMER

Jerusalem, Israel
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THE SEA CHAGE IN AMERICAN ORTHODOX JUDAISM

To THE EDITOR:

Tradition is usually one of my favorite reads, but the Summer 1998 issue
(32:4) has left me deeply resentful and disturbed. Resentful-because
your editorial decisions are forcing me to comment on an issue of gen-
der representation, an issue I generally consider one of the "red her-
rings" of contemporary intellectual discourse. Disturbed-because I
begin to believe that the myopia represented in this issue is perhaps sym-
bolic of a deeper marginalization of women withn Orthodoxy and with-
in the pages of Tradition that I would have previously cared to admit.

Of the 33 contributors to the symposium on American Ortho-
doxy, two are women. Both are fine scholars and writers, of course, but
such an imbalance surely smacks of tokenism. Even judging by the
variety of professions, credentials and viewpoints of your scholars, the
issue of American Orthodoxy's future is one that concerns a broad
range of Orthodox Jews-and not just those who put on suits and ties
in the morning.

I would argue that Orthodox women have as much to say on these
communal issues as their male counterparts. While many may not be as
well known as the men in their respective fields, there are surely literate
and knowledgeable women whose comments would be valuable and
stimulating. And, even if you were to confine women only to the issues
that impact specifically on them-women comprising at least half of the
total Orthodox population-where are the Orthodox women who are
leading the way on the issues of domestic violence and agunot? Where is
a discussion about women's learning and how to involve women in the
study of text? (It would be fascinating to see Tradition deal with the
issue of women learning Talmud from an actual Gemara, rather than
xeroxed sheets, or not at all.) These are issues that resonate deeply with
large numbers of Orthodox women and men and, for many, ilustrate a
potentially deeper sea change than the issues you have outlined.

I would respectfully suggest that the range of Orthodox Jews who
have deeply felt opinions on where we are going-and how we are get-
ting there-is far larger than the list presented in this issue.

MAGY-RUTH DAVIS
New York, NY
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"SHAL YOUR BROTHERS GO INTO BATTLE. . . ?

To THE EDITOR:

Nathaniel Helfgots essay, "Shall Your Brothers Go Into Battle While

You Remain Here?: An Analysis of Numbers 32," (Tradition, 32:2,
Winter 1998), is an excellent example of the benefits to be derived from
a literary-thematic approach to Tanakh. Rabbi Helfgot demonstrates
that the request of the tribes of Reuben and Gad (and later half the
tribe of Menashe) to take possession of the east bank of the Jordan as a
place for their cattle and Moses' exceptionally sharp reply have to be
seen against the background of the "theme of inclusion and exclusion
in the covenantal line and destiny" to be found in the book of Genesis.

Both Lot and Esau are described by the Bible as heading eastward, drven
by an abundance of cattle and sheep, and thereby withdrawing from the
covenantal land and destiny. R. Helfgot argues that Moses' vehement
response to the request of the tribes of Reuben and Gad was motivated
by the fear that they were "seceding from the covenantal destiny in the
manner of Lot and Esau." For the tribes of Reuben, Gad, and Menashe,
R. He1fgot notes, are "first born sons who lose their unique status.
Younger siblings supplant them in the grand hierarchy of the Jewish
people and its covenantal history." Reuben, the first born of Leah, is sup-
planted by Joseph, the first born of Rachel, whie Menashe, the first born
of Joseph, is supplanted by his younger brother, Efrayim. The point of
Numbers 32, then, R. Helfgot concludes, is that despite the fact that
these three trbes lose their status as first born sons, they, unlike Lot and
Esau, are still included in the covenantal people and destiny.

While R. Helfgots thesis carries conviction, it has one serious
lacuna, namely, the role of the tribe of Gad. It is striking that while R.
Helfgot indicates that Reuben was supplanted by Joseph and Menasheh
by Efrayim, he has nary a word to say about Gad's being supplanted.

True, Gad was the first born of Zilpa, Leah's maidservant, but where
does the Bible say or even imply that Gad had a first born status which
he lost?

Rabbi Mordecai Breuer, whom R. Helfgot generously acknowl-
edges as having anticipated many of his insights, appears aware of this
problem. In his own discussion of the subject he, therefore, suggests
that the "(divine J choice which resulted in Reuben's rejection automat-
ically resulted in Gad's rejection. For Gad was the first born of Leah's
maidservant, just as Reuben was the first born of Leah. And since the
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birthright was taken from all the sons of Leah, its being taken away
from Reuben resulted in its being taken away from Gad. For only these
two sons were first born and could claim the birthright" (Pirkei
MoJadot (Jerusalem, 1989), p. 288). It must be said that this argument
appears forced, lacks any biblical basis, and seems to be an ad hoc claim
made to account for the role of Gad in Numbers 32. The problem of
Gad, however, cuts even deeper. Scripture in Numbers 32:1 begins the
narrative by relating "Now the children of Reuben and the children of
Gad had a great multitude of cattle," placing Reuben before Gad. But,
as both Ibn Ezra and Ramban note, in the actual account of the negoti-
ations Gad is always placed before Reuben (see Numbers 32:2, 6, 25,
29, 32, 33, 34, and 37), for, as both commentators explain, "the

Gadites took the lead in making this request, and they were more pow-
erful than the Reubenites."

Moreover, the leading role assumed by the Gadites, as opposed to
the secondary role played by the Reubenites, in the negotiations for
Transjordan appears to be confirmed by Moshe in his farewell blessing.
The blessing awarded to Reuben is deeply ambiguous and reflects the
tribe's tenuous status. "May Reuben live, and not die/ though his num-
bers be few" (Deut. 33:6). Note, by contrast, the expansive blessing

accorded to Gad. "Blessed be He Who enlarges Gad/ poised is he lie a
lion/ to tear off arm and scalp./ He chose for himself the best/ for

there is the portion of the revered chieftain" (Deut. 3:20-21). As both
Ibn Ezra and Ramban in their comments on these verses emphasize,
Gad's status, as reflected in these blessings, is clearly superior to that of
Reuben. Thus Ramban states, "The children of Gad took a larger por-
tion than the children of Reuben, for they were more powerfuL."

I would argue, therefore, that with respect to the tribe of Gad we
must reverse the arguments of Rabbis Helfgot and Breuer. It is not
that Gad loses his supposed birthright together with Reuben's loss of
his birthright. To the contrary! Rather, the leading role taken by the
tribe of Gad in the negotiations with Moshe indicates that with
Reuben's loss of the birthright, Gad, as the first born of Leah's maid-
servant, tries to take the place of Reuben and acquire a quasi-birth-
right for himself. Obviously the Gadites realize that in the main part of
the land of Israel they cannot compete with Judah or Joseph, but on
the east bank of the Jordan they can, as the first born of Leah's maid
servant, now that Reuben as the first born of Leah is no longer in the
picture, playa Judah-like or Joseph-like role-a big fish in a small
pond, so to speak.
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Indeed, it seems that in his farewell blessing Moshe grants Gad pre-
cisely this Joseph-like and Judah-like status. Thus he blesses him, "He
chose for himself the best (reishit, literally, the first)." As a contempo-
rary scholar notes, "He chose for himself the best portion. It is as if it is
almost said concerning him that he received the portion of the first
born" (Alexander Rofe, Mavo le-Sefer Devarim (Jerusalem, 1988), p.
237). Gad in this respect is like Joseph. Moreover, Moshe accords Gad
the same epithets that Jacob accorded Judah. Both Gad and Judah are
compared to lions (lavi: Gen. 49:9; Deut. 33:20); both tear their prey
(trp: Gen. 49:9; Deut. 33:20); finally both are described as chieftains
(the rare word mehokkek in Gen. 49:10 and Deut. 33:21).

Thus, both Reuben and Gad propose to take possession of the
east bank of the Jordan. And that request is linked to their status as the
first born sons of Leah and her maidservant respectively. But while
Reuben's request is linked to the loss of his birthright, and he retires to
Transjordan to lick his wounds, as it were, Gad's request is linked to his
enhanced status deriving from Reuben's loss of status, and he takes pos-
session of his portion as an act of assertion and an act of service. As

Moses concludes his blessing to Gad, "He executed the Lord's judge-
ments/ and his decisions for Israel" (Deut. 33:21).

LAWRNCE KALA
Montreal, Que.
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