
Communications
Tradition welcomes and encourages letters to the editor. Letters, which should
be brief and to the point, should not ordinarily exceed 1000 words. They

should be sent on disk, together with a double-spaced hard copy, to Rabbi
Michael A. Shmidman, Editor, Touro Graduate School of Jewish Studies,
160 Lexington Avenue, New York, NY 10016. Letters may be edited.

PARYSIS IN CONTEMPORA HAAK?

To THE EDITOR:

I read Danel Sperber's "Paralysis in Contemporary Halaka?" (Tradition
36:3, Fal 2002) with a great deal of perplexity and distress. Perplexity
because I could not imagine why a scholar of note would write an arti-
cle containg broad assertions with only mimal footnotig, makng it
extremely difficult for the reader to independently review the sources
for his somewhat remarkable claims. Furthermore, I found it difficult to
understand how an article containing a rather strong indictment of con-
temporary pesak could fai to make mention of the contributions of out-
standig posekim of the twentieth centuy such as R. Moshe Feinstein

and R. Shlomo Zalman Auerbach, to mention but two. Their responsa
as well as those of many other contemporary posekim are replete with
examples of innovative and flexible applications of halaka. Very unque
and creative approaches to modern problems have been suggested in
such areas as the use of electricity on Shabbat, dealg with the non-
observant, the implications of governmental reguations on Toreh De)a
and Hoshen Mishpat, modern technology and its halakc ramfications,

to name but a few. (Even the Hazon Ish, considered by Sperber to be a
virtual Neanderthal in his approach, provided many creative solutions
to issues posed by the modern era.)

But my perplexity is overshadowed by my chagrin at what can only
be considered an unseemly attack by Prof. Sperber on two of the giants
of our times, the Hafets Hayyim and the Hazon Ish. It is not appropri-
ate to base sweeping assertions on one or two statements about anyone
who wrote voluminously, let alone individuals of the stature of the
Hafets Hayyim and Hazon Ish. Prof. Sperber seems particularly offend-
ed by the Hazon Ish's reluctance to utilize newly discovered manu-
scripts in deciding halakc issues. Whle one can certainly discuss the
issue on its philosophical and halakc merits, the Hazon Ish's feelings
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in ths area have very little to do with the general question of having a
flexible approach to halaka. U tization of new material can take one
down the road of stringency as easily as it can forge paths of leniency.

I am equaly distressed by Prof. Sperber's apparent adoption of the
slogan of today's self-styled halakc reformists, "Where there is a rab-
binic wil, there is a halakc way." This gross oversimplification of the

fine lines of halaka with regard to such "favorites" as prozbol, heter

iska, etc. is swallowed hook, line, and sinker by Prof. Sperber in his
openig remarks.

The above are general comments. Permit me to comment upon but
four of the numerous flaws in Prof. Sperber's presentation. With regard
to Rema and hefted merubeh, a readig of Torat ha-Hatat, quoted by

Prof. Sperber himself in his Minhagei Yisrael, demonstrates that it is
employed in connection with humrot rather than kulot: that is, to over-
ride a humra adopted to accommodate a stringent minority position.
The only flexibilty here is flexibilty not to impose a humra, certaiy
not the radical flexibilty claimed by Prof. Sperber. In fact one can even
fid instances where Rema uses the priciple of hefted merubeh to qualfy
a lenient pesak, thus makg it strcter (See Orah Hayyim 334:22).

Secondly, with regard to the "remarkable move" of permitting
mekhirat hamets for hamets withn one's home, Prof. Sperber maintains

that talmudic law prohibits such a sale. Where is ths prohibition found?
My research leads me to believe that the Talmud says nothg on the
subject, and it is only the author of Terumat ha- Deshen who prohibits
selling hamets withn one's home (see Bet Yòsef, Orah Hayyim 448).
While indeed it would be radical for Aharonim to permit something
that is prohibited by the Talmud, it is not at all radical for them to per-
mit so.methg prohibited by Terumat ha-Deshen.

Thirdly, Prof. Sperber confuses the respective positions of Rema
and Mishna Berura with regard to when one may remove his tefilin,
and he misrepresents the latter's view. In ths case, as is often true, the
Mishna Berura is merely restating the opinion of an earlier source
(Be'er Hetev). In any event, he is merely recommending that one wait
unti after the last I(addish, not rulig stringently.

And finally, in the one instance that Prof. Sperber does mention the
Iggerot Moshe, concernig the individual who was reluctant to move to

Benei Brak for fear of disagreeing with the Hazon Ish, Prof. Sperber
draws the wrong conclusion. This individual was not at all afraid to dis-
agree with the ruligs of the Hazon Ish. But he was unsure whether ths
would be appropriate in Benei Brak itself, which might be viewed as the
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territory of the Hazon Ish. Yir'at Hora'a? Hardly. And in any case, R.
Feinstein in his response clearly encourages ths individual in his path of
independent thnkg.

(Rabbi) KENNETH AUMA
Brooklyn, NY

To THE EDITOR:

I was quite surprised at Professor Danel Sperber's essay exploring his

perception of paralysis in contemporary halakc decision makg. The
last decade has seen higWy significant halakc innovations introduced
and accepted in many segments of the Orthodox community. These
include Rabbi Zalman Nehemia Goldberg and Rabbi Mordechai Wilg's
prenuptial agreement, the use of tekhelet in tsitsit, the training and avai-
ability of yo'atsot halakha to answer questions regarding taharat ha-
mishpaha, and the acceptance of DNA evidence to identify a missing
husband. Most noteworthy is the prenuptial agreement's option for a
couple to agree that the Beth Din divide marital assets in accordance

with civil equitable distribution laws. This clause dramaticaly changes
the financial relationship between husband and wife from the traditional
talmudic model to an equal financial partnership.

I believe that Prof. Sperber misdiagnoses the phenomenon he
seems to describe in his essay. A more accurate diagnosis is the attitude
prevalent in certain Haredi circles that we must be more stringent in
our halakc observance than previous generations. Rabbi Mordechai

Gross (the chairman of the Mehadrin Kashrut department of Tnuva
daiy industries in Israel) expresses such an attitude in his Bi- Netiv ha-

Halavand cites a number of sources to support ths assertion. This atti-
tude appears to stem from two sources. One, caught by Haym Solo-
veitchi in his celebrated Tradition essay regarding the transformation

of contemporary Orthodoxy, is the sense that, since in modern times
we perceive the divie presence less intensely than in previous genera-
tions, we must increase the burden of the heavenly yoke. A second is
the reaction of some Orthodox Jews to the non-observance of halaka
by the majority of our Jewish brethen. This reaction is modeled after
the reaction of one who takes a N azirite vow in reaction to the spectacle
of a sota that is described in the Talmud.

Finaly, Prof. Sperber does not prove his radical contention that the
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approaches of Hatam Sofer, the Mishna Berura, and the Hazon Ish rep-
resent a radical departure from the halakc approach of previous gener-
ations. To make such an assertion without extensive documentation is
without merit.

(Rabbi) HOWAR JACHTER
Teaneck, NJ

DANIEL SPERBER RESPONDS:

I read Rabbi Kenneth Auman's critique of my article with great interest.
Although I am not accustomed to indulge in polemic discourse, I shall
respond briefly to his comments. First of al, whoever has read any of
my writings knows that I have, and express, the deepest respect for
gedolim of al generations. Thus, to give the reader the impression that
I consider the Hazon Ish "to be a virtual Neanderthal in his approach"
is a gross misrepresentation of my attitude. Nonetheless, along with my
yir'at kavod, I still feel it is important to point out the problems in fol-
lowing some of the lines of thought propounded by him. Indeed, one
can cite a long list of halakc authorities who opposed him vehemently
on many issues: R. Hayyim Na'eh on his views on shiurim, numerous
posekim on the Shemita issue, etc.

As to my appreciation of the achievements of R. Moshe Feinstein, I
included a whole study of his halakc positions and rulngs in the fourth

volume of my MinhageiYisrael, in which both his unque creativity as
well as aspects of his conservatism are carefuy described and analyzed.

It is true that I did not enumerate the achievements of all the ino-
vative halaksts of recent times, such as my revered teacher, R. Shlomo
Zalman Auerbach, R. David Halevy, R. Shlomo Goren, R. Eliezer
Waldenberg, and R. Ovadia Yosef. But I am not sure that it is they who
are the dominant forces in shaping the mainstream diection of futue

halaka. I suspect that the influence of that halakc giant, the Hazon
Ish, is greater in many areas than that ofRav Kook, even among the lat-
ter's professed followers. So too, I sense the enormous followig that
R. Yaakov Yitshak Weiss has had with his pesakim. And more and more
people wil only eat food with a Badats hekhsher!

The Hazon Ish's reluctance to utilize newly discovered manuscript
material in deciding halakc issues was grounded in his phiosophical
position on periods of the crystallization of halaka. This position large-
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ly negates the possibilty of change. That is not to say that he did not
put forward inovative solutions to practical problems resultig from
his own traditionalst rulgs. Thus, permittig the use of roofed-over

agricultural vehicles during the Shemita year-a ruling attributed to
him-was born out of the need to save the Pai kibbutzim and moshavim
from economic disaster that would result from the Hazon Ish's rejection
of the heter mekhira.

I have certaiy "swalowed hook, line and sinker" my "favorites of
prozbol, heter iska" because I stauncWy believe that they constitute clear
testimonies of what was the domiant trend in traditional halaka. This
is indeed simple, but not a "gross simplification."

As mentioned above, I do not wish to respond line by lie. If I am
mistaken on some points, I gratefuy stand corrected. I leave it to the
serious reader to review the sources and decide one way or the other.
However, I do want to point out that the extended use of the principle
of hefted merubeh is in the direction of kulot, with the purpose of avoid-
ing humrot. That the use of ths principle in a specific case could consti-
tute a precedent for the futue was a hiddush.

The point I wished to make with regards to the author of the
Mishna Berura, R. Meir ha - Kohen of Radi, or the Hafets Hayyim, was
that his conservatism led him to adopt certain halakc rulngs contrary
to his own conclusions. In the thrd volume of Minhagei Yisrael I cited
a number of examples of ths phenomenon. My "sweeping assertions"
are not based on "one or two statements," but rather, I believe, on the
consistent halakc diection thoughout the Hafets Hayyim's volumi-

nous writings.
Incidentaly, the reference to Iggerot Moshe in note 10 should be

Yòreh De'a 3:88 (not 8). That responsum is dated 1977, whereas the

Hazon Ish passed away in 1953. Was Benei Brak sti to be viewed as his
territory 24 years afer his death? I suspect that the questioner had addi-
tional reasons to fear teachig "dissenting views" in Benei Brak. Be that
as it may, ths responsum clearly reflects the remarkable influence of the
Hazon Ish long afer his departue. As to R. Moshe Feinstein's response,
it is clearly, if succinctly, indicated in my article.

In response to Rabbi Jachter's letter, I should like to declare that I
would be the first to be overly delighted to have my thesis proven to be
wrong. I am fully aware of the fact that there have been a number of
significant halakc inovations in recent times. Indeed, I made refer-
ence to some of them in the closing lines of my article. But the exam-
ples cited in R. Jachter's letter hardly persuade me that my assessment
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of the general situation is incorrect. The various suggestions put for-
ward to date of pre-nuptial agreements are far from unversaly accept-
ed, are little used, and, incidentaly, have not yet realy proven them-
selves effective in the courts. The spread of the use of tekhelet in tsitsit
in certain circles is hardly a persuasive example of a brave response to
the chalenges of Jewish life in modern times. Happily, the use of DNA
analysis in problems of identification was endorsed by R. Shlomo
Zalman Auerbach, a great and courageous posek; otherwise I am doubt-
ful it would have been accepted by the rabbinic court, bearing in mind
that it was staunchly rejected by R. Ben-Zion Meir Hai U zziel, R. Eliezer
Waldenberg, R. Yehoshua Menahem Ehrenberg, R. Yisrael Velz, and R.
Menashe Klein in the U.S.A. And even the latter's suggestion of the use
of the shefoferet for bedikot has not been accepted. And witness the
reservations on the use of the solar-heater on Shabbat, etc.

Furthermore, I suspect that had the heter mekhira for the Sabbatical
Year fist been suggested in our own days, it would have the slimmest
chance of being accepted (for a variety of complex reasons). R. SWomo
Goren, himself a great and fearless halakhic innovator, stated quite
clearly that he would have preferred alternative solutions, such as mini-
mizing the borders of Erets Yísrael vis-à-vis the laws of Shemita.

I th that the arguent that the modern-day trend towards humra

is due to the fact that in our times we perceive the divine presence less

intensely than in previous generations etc., is the reverse die of my con-
tention that ths trend is a reaction to the increasing secularization of

major streams in Judaism.
Finally, R. J achter claims that my "radical contentions (are J without

extensive documentation (and therefore are J without merit." I would
respectfy suggest that he glance at some of the sources referred to in
the (admittedly al-too-brief) footnotes at the end of my article.

In conclusion, I fully expected to be subject to criticism for my
statements. Indeed, I welcome it, because I hope such exchanges wil
stimulate what I believe to be an important discussion on future trends
in halaka. I also suspect that such criticism wi ultimately be seen to

stem from the fears to which I aluded. The readers wi judge whether
my general thesis is convicing or not. If certai details are not persua-

sive, that wi not necessarily affect the overal thrust of the argument,
which is based on cumulative evidence, and, of course, my own subjec-
tive interpretation. Likewise, readers wi judge whether or not they see
a defite swig to the right in the Orthodox community. They aleady

know whether their rabbinic leaders tend to hesitate in giving innova-
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tive responses to their halakic queries-perhaps in part for fear of their
colleagues' reaction.

But most of al, I welcome such comments because I am conviced
that our differences constitute a mahloket le-shem shamayyim.
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