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To THE EDITOR OF TRADITION:

After reading Rabbi Dr. Azriel
Rosenfeld.s timely article on "Hu-
man Identity" the members of our
synagogue were able to solve their
minyan problem by including one
golem. two dolphins, and a split-
brain individuaL. Although there is
a computer on the premises. we
"await further clarification of its
possible "tumtum."

Atarah Twersky
Brookline, Mass.

DIVORCE

To THE EDITOR OF TRADITION:

ii

Your Spring 1977 issue carried
an article by Irwin Haut, Esq. rela-
tive to problems of Jewish divorce
law and some suggested solutions.

I must strongly dissent with
Hauts suggestion that where it is
impossible to obtain a get from a

husband, a takanah can be made
to "simply declare the marriage
dissolved or annulled." This ap-

proach is one followed by non-Or-

"

thodox rabbis but was never used

by any Orthodox rabbis except
where specifically provided in the
Talmud. By this time, we have
1500 years of rabbinic literature
since the promulgation of the Tal-
mud Bavli and the overwhelming
consensus of opinion - perhaps
even the unanimous opinion - of
all the Poskim is that where the
original marriage was properly per-
formed in the first instance, no
such annulment or dissolution is
possible and any attempt to do so,
would only subject any offspring
of such remarriage to mamzeirut.

The subject of agunah is one
which has occupied rabbinic minds
for centuries and many erudite re-
sponsa have been written on the
subject, generally seeking some ha.
lakhic basis to" permit remarriage.
Of course, there was always some
evidence of death of the husband

or some get delivered although it
may have contained some defect.
In no case, did any of the Poskim
suggest annulment or dissolution as
a method of terminating a marriage
in any specific situation or as a
general solution, although the Ge-
dolei Yisrael have been very inter-
ested in finding some general solu-
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tion which would not undermine
the sanctity of the marriage and

would not suffer from halakhic
deficiencies. Many proposals of con-
ditional marriages (kiddushin a1

tnai) , conditional divorces (gittin
al tnai) or concubines (pilegesh)

have been suggested during the past
50 years, only to be overwhelmingly
rejected by the recognized halakhic
authorities.

We have to assume that a get is
the only method available to ter-
minate a validly consummated Jew-
ish marriage as long as the husband
remains alive. We must do our ut-
most to make a get feasible and
obtainable where a marriage is in
fact dead or has been civily ter-
minated.

I think that the concept of the

addendum to the ketubhah adopted
by the Conservative rabbinate
whereby the parties agree to sub-
mit any and all controveries be-
tween them to adjudication by a
Beth Din whose decisions can be
enforced as arbitration awards in
the courts has much merit and de-
serves very serious consideration by
all Rabbinic organizations in the

United States and elsewhere in the
Ga1ut. The only halakhic problem
with the ketuhhah addendum used
by the Conservatives is that it is
geared to the Conservative Beth
Din which pays only lip service to
halakhah and cannot be considered

qualified to administer a get which
requires broad knowledge of ha-
lakhah as well as specific expertise
in the field of gittin. The Beth Din
of the Rabbinical Councilor sim-

ilar organizations can readily ad-

minister an arbitration program
which wil be fully in accord with
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Halakhah.
Actually, all Jews are already

committed by Torah Law to sub-
mit their controversies to a Beth
Din whenever summoned to do so.
But there is no method of en-
forcing such obligation except pur-
uant to a signed arbitration agree-

ment which is legally enforceable.
In other words, aU an addendum to
the ketubbah wil accomplish is to
confer compulsory jurisdiction over
a recalcitrant party to abide by the
decision of the Beth Din. In Israel,
the Rabbinical Courts have com-
pulsory jurisdiction by virtue of Is-
raeli Law and an arbitration adden-
dum to the ketuhbah would merely
confer the same type of jurisdiction
over the Beth Din here. While I
had my doubts whether the courts
would ever enforce a decree re-
lating to a religious practice such

as a get, I have been encouraged

by a very recnt decision where a

Court specifically enforced an
agreement and directed a husband

to give a get as he had promised to
do. Waxstein v. Waxstein, Misc.

2d, affd AD 2d, motion for leave
denied NY2d.

For the Beth Din to be effective
and produce the desired results, it
must be willng to go to the outer
perimeters of the halakhah in com-
pelling recalcitrant husbands to co-
operate in giving the get without

placing undue emphasis on satisfy-
ing all of the views of the Poskim
on get meusa (get given under
duress or compulsion), since this
wil make the task almost impos-

sible. The Beth Din must be pre-
pared to rely on the same type of
leniency (ku1ot) that it would in
permitting an agunah to remarry



Communications

where the evidence of death is in-
conclusive from the halakhic cri-
teria.

In Israel, the Batei Din often
impose a substantial obligation of
support for the wife in order to

induce the husband to give a get
and be relieved of the obligation
of support. I assume that this meth-
od wil resolve the great majority
of the cases and avoid a direct con-
flict with the rules barring a get
meusa. As to the hard core cases

where this method is ineffective, the
Beth Din must be creative and
daring in aevising a halakhic basis

for directing a husband to give a
get under the threat of contempt
of Court. Of course, the Beth Din's

decision wil first have to be con-
verted into a court order before

it can be judicially enforced.

May I suggest that the Rabbin-
ical Council designate a committee
to study the matter in consultation

with the Beth Din and leading rab-
binic authorities.

Rabbi Judah Dick
Brooklyn, N. Y.

IRWIN H. HAUT RESPONDS:

I find it most surprising to read
Rabbi Judah Dick's criticism of my
article appearing in the Spring,

1977 issue of TRADITION, since
it was he who motivated me to
write it in the first instance.

That the consequences arising
from the inabilty of a woman to
obtain a get after the civil dissolu-
tion of her marriage are oft-times

tragic cannot be controverted. It is

equally clear that little has been
done to date to ameliorate the
situation despite acceptable and ex-
isting viable alternatives, as pointed
out in my article.

To assert, as Rabbi Dick does,
that there is no basis for post-tal~

mudic annulment or dissolution of
a valid marriage is simply incorrect.
500 years of post-talmudic Jewish

history prove him wrong. Thus, for
500 years or more, the Gaonim fol-
lowed just such approach, Rabbenu
Tam to the contrary notwithstand-
ing. Can it possibly be asserted that
the gittin permitted and compelled
by the Gaonim in that period were
not valid? Such is patently absurd.

If indeed I erred, it was in as-

suming that it was easier for a
woman to obtain a get in Israel
thàn in America in view of the or-
ganized Beth Din in Israel and its
powers of compulsion. However, I
have been reliably informed that in
actual practice the coercive powers
of the Beth Din are rarely utilzed
in IsraeL. The net result is that un-
fortunately the situation in Israel
is much the same as in America.

Rabbi Dick suggests several al-
ternatives, some of which require
application to the civil courts for

relief. However, it is seriously open
to question whether the civil
courts in America wil permit
themselves to become embroiled in
the intricacies of Jewish Divorce

Law. Thus, it is stil unclear wheth-
er a civil court is prohibited from
enforcing an agreement to give a
get on First Amendment grounds.
Furthermore, it is open to question
whether a get so given under com-
pulsion of a decree of a civil court
would be valid under Jewish Law.
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In my opinion there are no vi-
able alternatives other than a com-
plete review of this entire area of
law and some modification thereof
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along the lines outlned in my
article, both of which are long over-
due.


