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COPYRIGHT IN JEWISH LA W*

The advent of publishing necessitated that all legal systems
define the propriety rights of authors, publishers, and the gen-
eral public with regard to copyrights. Discussions of the re-

sponses by legal systems usually encompass particular govern-
ments, geographic areas, or schools of thought, thusexc1uding
jurisprudential systems operating within or transcending these
frameworks/ e.g., Jewish law.2 Although in theory the Jews were
usually under the jurisdiction of the specific secular government
within which they resided,3 many of their disputes concerning
contracts, torts, inheritances, trusteeships, property, domestic
relations, and religious law were dealt with consensually by their
Rabbis or Rabbinic courts.4 Their legal literature which took
the form of Questions and Answers - Responsa - has been
seminal and sophisticated throughout the centuries.

Rabbinic scholars wrestled with the problem of copyright and
unfair competition particularly in the 16th, 18th, and 19th cen-
turies. Usually a dramatic, publicized incident of alleged in-
fringement resulted in a flurry of legal opinions. The three more
prominent examples involved the following books: Maimonides'
Code, the Mahzor, and the Talmud.

MAIMONIDES' CODE

In 1550, Meir Katzenellenbogen of Padua, a well-known

Italian Rabbi wrote to his relative Moses Isserles - the Rema
- requesting him to forbid others from reprinting KatzenelIen-

bogen's edition of Maimonides' Code. The Italian Rabbi had
.~ Copyright 1974 Arthur Jay Silverstein.
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entered into a partnership with a publisher5 and expended large
sums of money to print an improved edition of Maimonides'
Code. Shortly thereafter a most wealthy gentile publisher6 re-
published the Katzenellenbogen edition and set an extremely low
retail price, allegedly to spite Katzenellenbogen for refusing to
enter into a partnership with him. The brisk sales of the rival
edition placed a great monetary hardship on Katzenellenbogen,

prompting him to contact the Rema who placed a ban on any-
one purchasing the Code from Katzenellenbogen's competitor
before the first issue was sold out.

MAHZOR

Wolf Heidenheim produced an improved edition of the Mah-
zor (prayer book for holidays) with revisions, annotations, and
a German version in 1820. Despite the appearance in the books
of a warning by many great rabbis against unauthorized repub.
lication for 25 years, a publisher in Oyhernfurth proceeded to
reissue the Rodelheim Mahzor.7 Although Heidenheim had sold
out his edition, he apparently desired protection for a planned
second printing. The Oyhernfurth firm intending no harm to
Heidenheim, merely sought a profit by publishing the edition at
a competitively reasonable price. Rabbis took opposing views,
but the majority sided with the first publisher's rights to pro-
tection of his work.

TALMUD

Between 1817-32, the brothers Shapiro printed the Slavita
edition of the Talmud, while between 1835-54, the widow and
brothers Romm printed the Vilna-Grodno edition.8 The 20 vol-
ume sets especially bore proper Rabbinic notices against repub-
lication,9 as the Talmud has been the most costly Jewish work
published. Since there were 37 sets of the Slavita edition still
unsold, most of the rabbis ruled that they should be bought

by Romm at a fair price to be determined bya separate adjudi-
cation.
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DURATION OF PROTECTION

The earliest known Jewish ban against reprinting appeared
in 1518 in the Sefer Habahur of Elijah Levita and provided a

ten year protection.10 Generally the bans were for a period of
ten years,11 although apparently some were for as long as 25
years.12 Some sages maintained that once the first printing was
sold out, the prohibition against republication (even prior to
expiration) was no longer applicable. The theory was that the
purpose of the ban, i.e., preventing loss to the first publisher,
had been achieved13 and that the profit earned from one printing
suffced.14 Ndt only was there no need to forbid others from pub-
lishing another edition, but permitting republication increased

the availability of Jewish works.15 Even when this exception for
sold out editions was not specifically noted in the ban, it was to
be implied as the intention of the rabbis.16 A minority of the
sages held that the bans were enforceable until the expiration
date, regardless of whether the first publisher sold out his run.17
The théory was that otherwise people would wonder how a
second publisher could issue a book whose ban against republi-
cation had not yet expired.18 Some maintained that the period
of protection began with the start of the publishing,19 while

others held the ban took effect from the date promulgated.20 A
controversy arose as to whether one could permanently forbid
republication. One rabbj21 drew a distinction between the rights
one had in printing works which were in the public domain,22

e.g., the Talmud, and the rights to one's own creative works
which the author could bar from reproduction. The protection
provided under Polish law in the 1800's for a patent-holder of
an invention was cited for support of the notion of perpetual

rights to an author's creation. Although an individual has total
power of assignment of the rights in his works, one rabbî23 held

that this did not encompass permanently forbidding publication
of one's religious writings since it was obligatory to learn and
to teach others. On the other hand, another rabbj24 decided that
once an entire printing sells out, anyone can republish the work.
"Why should not another publisher be permitted to benefit his
fellow men and print and sell cheaply." The analogy to Polish
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law was criticized as not being applicable as far as Jewis,h law

was concerned to religious works, since the Torah was given
gratis to the world. As for renewal of protection, there was one
case cited where anoth¿r ten year protection was granted to pub-
lish 400 additional copies to replace those lost in afire. 25

The duration of protection was apparently intended as an
estimate of the number of years necessary to sell out the edition.
The assumption was that the profits of a first printing were all
the motivation necessary to encourage publishers.

EXTENT OF PROTECTION

Bans on republication were designed to protect only the print-
ing of the manuscript for which they were pronounced. Thus a
ban on an edition of the Talmud did not prevent another pub-
lisher from printing the Talmud if different commentaries to the
text were added.26 Moreover, a copyright could not prevent

printing the same work with other commentaries, for otherwise
the commentary to the protected work would be forced upon
the people: a notion foreign to the Jewish idea of free choice

in learning.27 Nevertheless, in one instance à ban which spe-
cifically forbade any condensation or expansion of the work
was upheld.28 All of these protections only applied if the secular
governments did not restrict the inflow of books into their
countries; if there were restrictions, copyright protections were
enforced only within a single jurisdiction, for otherwise other
areas would be totally deprived of the books.29

REQUIREMENT OF NOTICE

A ban on republication was assumed only if notiCe to that
effect appeared in the book, or if a subsequent announcement
was made by the rabbis. Copyright protection therefore invested
with notice, but did not permanently divest because of lack of

notice. One rabbi,30 however, contended that a prohibition ex-

isted even without notice, since an author's restriction merely
limited to a specified length of time what would otherwise be
a permanent protection. The majority opinion requiring notice
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of copyright did not demand any recordation or public an-
nouncement, but merely appearance of notice in the book in
question.31 Usually the warning was contained in the typical

rabbinic approbations which prefaced a book. It was obligatory
on a publisher to check the front of a book for any bans on its
republication.32 In one instance, when a publisher ignored the
ban in the book, the original publisher sent a letter to the sec-
ond publisher informing him of the infringement and ordering

him to cease and desist all printing of the edition.33 By ignoring
this letter, the infringement was able to be characterized as
willful.

THEORIES FOR JUSTIFYING PROTECTION

Rabbinic scholars searched for Biblical or Talmudic analo-
gies34 upon which to base protection of publishers and authors.35

The prohibition of uH assagot Gevul" as mentioned in Deuter-
onomy 19: 14 "Thou shalt not remove thy neighbor's land-
mark" was the source of the law against encroaching unlawfully
upon a neighbor's trade.36 The doctrine was later extended to
provide the main basis for copyright protection.37 Some rabbis

emphasized that those involved in righteous work - publication
and distribution of holy books - must not suffer losses,38 espe-
cially where the potential loser is a learned man, since there was
a Biblical. commandment to support learning.39 One rabbi40
allowed protection against republication not because of particu-
lar Jewish law, but because the law of that country acknowl-

edged such protection - "dina demalchusa dina" - "the law

of the land is the law/' i.e., the law of the land in civil matters

is binding as Jewish law. Where the infringing publisher was a
gentile, an additional justification for exclusive patronization of
the original Jewish publisher was found in a homiletic interpre-
tation of a Scriptural verse implying that one should buy from
his own kind first.41

The main motivation in seeking legal theories to justify copy-
right protection was the desire to encourage the publication and
reproduction of religious works. Three factors especially necessi.
tated such protection:42 a) publishing required great expendi-
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tures of money, b) books were published in great volume be-
cause of economies of scale, c) the Jews were so widely dis-
persed that selling the books took great lengths of time during
which a competitor could republish the same work, unless pro-
tections existed.

Some argued that if the people boycotted infringing publish-
ers' works, these publishers would refrain from printing any
Jewish works in the future. This argument was rejected since a
secret boycott would prevent any ill will, and furthermore the
losses caused by a boycott would motivate publishers to print
even more works to recoup their losses.43 Other reasons against
allowing copyright protection were voiced by the main propon-
ent of such a view - Mordecai Benet.44 He offered six major

points to explain his opposition to copyrights.45 1) publication
privileges are within the sale jurisdiction of the King. 2) no
precedent exists for a person to be awarded a judgment which
will restrain another person thereafter. 3) when the book in
question is a reprint, then the work is not the result of the PUb-
lisher's creative mind, but rather a result of only his labors.
4) the ban would only be enforceable within the jurisdiction of
the authorities that promulgated the decree. 5) nowadays gen-
tiles publish (Jewish) works and they are certainly not bound
by the ban, so Jewish publishers would suffer if the ban were
enforced. 6) why should a person who happens to produce some
thing and offer it for sale first, have a monopoly over the item
by not allowing others to make and sell the same item? Rabbi
Benet constituted a much criticized minority of one. Long pre-
cedent was against him, and policy reasons dictated a result
contrary to his position. Former Chief Rabbi of Israel, Isaac
Herzog aptly noted: "The instinct of the Jewish people felt
keenly the wrong involved in' an encroachment of that category,
and the Jewish popular instinct has often become a source of
law, albeit in an indirect way."46

ENFORCEMENT MECHANISMS

Copyright protection was enforced by a Rabbinic herem
(ban) forbidding either the republication of the work, or the
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purchase of illegally republished volumes. When the infringer
was a gentile, however, the prohibition was directed only at the
Jewish purchasers of the books. These threats were enforced

by excommunication - exclusion of the individual from the re.
ligious community.47 Those who associated with these individu.
als were to be excommunicated as well.48

The externals of the penalty were awe-inspiring. . . The formal warn-
ing, the public humilation, the. solemn announcement, with its ac-
companiment of lighted candles extinguished to the blast of the shofar
(or ram's horn), the Oriental completeness and verbose vindictiveness
of the curses pronounced in the synagogue, were a fitting prelude to .
the isolation which followed.49

It was apparently quite rare at least in the 18th century for a
publisher to ignore the warning against republication. 50 When
the ban appearing in the original work made no reference to
the purchasers of an illegally reproduced copy, the rabbis dif-
fered as to whether such a copy could be used by the general
public. 

51 The burden of proof was placed upon the publisher
seeking an injunction. 

52

CONCLUSION

The rabbis formulated the concept of and rules for copyright
on an ad hoc basis whenever claimants requested an adjudica-
tion. Since the vast majority of the authors were motivated not
by . potential profits, but by the desire to increase Jewish learn-
ing, claims were almost always brought by publishers who had
made large expenditures and whose ideals were more crass than
the authors. The juristic solutions of the Jewish scholars ap-
parently attempt a balance of two interests: the monetary rights
of the claimants and the dissemination of Torah. The issue,
however, was not phrased in t~ese policy terms, but rather as a
question of evolving Biblical and Talmudic legal principles to
encompass the problem at hand. This religiously dictated, yet
constricting approach of searching for ancient solutions to a
modern problem perhaps explains the limited development of
copyright law in the Responsa.
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NOTES
1. But see. Cohen. Primitive Copyright, 55 A.B.A. J. 1144 (1969) discussing

copyright notions among diverse tribes. CE. A. Gulak, Yesod ha-Mishpat ha-
Ivri 6-7 (1966).

2. But see. Hazan. The Origins of Copyright Law in Ancient Jewish Law,
18 Bull. Cr. Soc. 23 (1970) for a brief discussion of Biblical and Talmudic
material; Sher, Reflections on Copyrights in Deveioping Countries, 16 Bull.
Cr. Soc. 201. 202 (1969) mentioning some copyright rules in Jewish law be-
tween the years 1000 B.C. and 600 A.D.

3. Governments occasionally granted limited autonomy to the Jews, e.g.
during the reign of Sigismund I (1506-1548) in Poland, the rabbis were con-

firmed by the king and were granted extensive power of civil and criminal
jurisdiction. Graetz, History, iv. ch. xiii. See generally, I. Abrahams, Jewish
Life in the Middle Ages, 35-61 (1969); J. Katz, Tradition and Crisis 97-102

(1961 ).
4. An ordinance of Rabbenu Tam (Kol Bo 117) restraining a Jew from

bringing a litigant before Christian civil courts, no doubt increased the juris-
diction of the rabbis.

5. Eluzi Bragadin was this prominent publisher. C. Friedenberg. History
of Printing in Italy 69.

6. This publisher was Marco Antonio Yoshteenan. Id.

7. It received this appellation because it was printed in the city of Rodel-
heim.

8. See R. Rabbinovicz, Dikdukai Soferim, voL. i, 150-154, for the dates of
publication.

9. See infra note 30 and accompanying text for description and contents of
of notice.

10. Isaacs, The Influence of Judaism on Western Law 401 in E. Bevan &
C. Singer. The Legacy of Israel (1927). Levita's book was printed in Rome in
1518. One year earlier Venice had enacted a general copyright statute. See,
Prager, A History of Intellectual Property From 1545 to 1787, 26 J. Pat. Off.
Soc. 711. 719 (1944).

11. See, e.g. the cases discussed in H. Rapoport, Mayim Hayim Y.D. 44.
12. E.g. the Rodelheim Mahzor; See, M. Benet, Parashat Mordecai, H.M. 7.
13. E.g. Rabbi Pinchas of Frankfurt cited in H. Rapoport, Mayim Hayim

Y.D. 44; Z. Hirsch, Tiferet Zvi, Y.D. 62.

14. B. Frankel, Ateret Hakhamim, Y.D. 25.
15. M. Sofer. Ch'sam Sofer VI, 57.
16. B. Frankel. Ateret Hakhamim, Y.D. 25.
17. H. Rapoport, Mayim Hayim, Y.D. 44; A. Margolith cited in A. Eisenstadt,

Pithei Teshuvah, Y.D. 226:1.

18. Violation, however, constituted only a rabbinic prohibition, rather than
the usual stricter Biblical prohibtion.

19. A. Bolechower, Shem Aryeh, H.M. 20 explains that prior to printing there
is no investment of money which needs protection, and furthermore the rule
of publishing investing copyright encourages q1.ick publication of works.
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20. H. Rapoport, Mayim Hayim, Y.D. 44.
21. S. Nathansohn, Sho'el U-Meshiv, Pt. I, 44.
22. Nathansohn referred to it as "the work of others:'
23. N. Berlin, Meshiv navar, I, 24.
24. i. Schmelkes, Beit Yizhak, Y.D. II, 75.
25. H. Rapoport, Mayim Hayim, Y.D. 44.
26. A. Bolechower, Shem Aryeh, 20.
27.Id.
28. H. Rapoport, Mayim Hayim, Y.D. 44.
29. B. Frankel, Ateret Hakhomim, Y.D. 25.
30. S. Nathansohn, Sho'el U-Meshiv, Pt. I, 44.
31. H. Rapoport, Mayim Hayim, Y.D. 44.
32.Id.
33.Id.
34. With regard to the need to find Biblical or Talmudic sources before

ruling, see B. Cohen, Law and Tradition in judaism, 24-27, 32, 54-55 (1959).

35. Publishers were of primary concern, since their work involved invest-
ments of money necessary for the publication of works which had already been
in the public domain for decades.

36. Babylonian Talmud, Shabbath 85a.
37. "Hassagot Gevul" is considered a form of stealing. Maimonides, Hilchot

Geneyvah VII, 11.
38. A. Bolechower, Shem Aryeh, H.M. ?o.
39. M. Isserles, Resp. Rema 10.
40. i. Schmelkes, Beit Yizhak, Y.D. Pt. 2, no. 75.
41. M..Isserles, Resp. Rema 10.
42. M. Sofer, Ch'sam Sofer, VI, 57.
43. The argument and two criticisms are in M. Isserles, Resp. Rema 10.
44. It is noteworthy that Benet received his rabbinical preparation in Joseph

Steinhardt's yeshiva in Furth. Steinhardt severely limited the protection of

copyright, see intra n. 51, and it appears Benet went one step further.
45. The first five reasons are quoted in M. Sofer, Ch'sam Sofer, H.M. 41 and

VI, 57. See generally, M. Benet, Parashat Mordecai, H.M. 7; where the sixth
reason and the others are presented in more detaiL. A. Eisenstadt, Pithei Teshu-
vah, Y.D. 236: 1 rejects the idea that bans must be oral to be enforceable.

46. i. Herzog, The Main Institutions of jewish Law, 135 (1939).

47. See, I. Isserlein, Terumat Ha-Deshen, 276 (1395-1460) for the power of
the ban when the government forbids such promulgation.

48. See e.g. M. Isserles, Resp. Rema 10.
49. i. Abrahams, jewish Life in the Middle Ages, 52 (1969).

50. J. Steinhardt, Zikhron Yosef, H.M. 2.
51. M. Isserles, Resp. Rema 10 forbade its use on the theory that one should

not have improper books in one's house, while J. Steinhardt, Zikhron Yosef
H.M. 2 permitted the public to use them, since the ban did not stipulate
otherwise.

52. A. Bolechower, Shem Aryeh, H.M. 20.

36


