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A BRIEF OVERVIEW OF SOME OF THE ISSUES 
RELATED TO THE HETTER MEKHIRA1

A. INTRODUCTION

T he History and the Confl ict. The early settlements in pre-state 
Israel experienced dire poverty and found basic survival a pro-
found challenge. In this environment, many assessed that the ob-

servance of shemitta appeared to threaten the very viability of the 
settlements in a fundamental way. Accordingly, mechanisms were sought 
within halakha to allow the working of the land during this year. 

In anticipation of the shemitta year of 1889 (5649), three prominent 
rabbinic leaders, R. Yehoshua of Kutno, R. Shmuel Mohilever, and R. 
Shmuel Zanvil Klapfi sh of Warsaw, endorsed an arrangement that would 
become known as the hetter mekhira, and which involved the sale of 
Jewish-owned lands in Israel to non-Jews, under the assumption that this 
transfer removed the prohibitions of shemitta. The arrangement was ap-
proved by R. Yitzchak Elchanan Spector of Kovno, but the hetter was 
controversial from the outset, for reasons that will be outlined below.2 

1 Gratitude is extended to R. Mordechai Willig and R. David Brofsky for helpful 
comments on this article, and to Aryeh Sklar for editorial assistance. 

2 Beyond the debate itself, there was even controversy as to the nature of the 
endorsements. Some claimed that R. Yehoshua of Kutno had been pressured into 
signing the endorsement, pointing to his printed statements (Resp. Yeshuot Malko, Y.D. 
55). However, as R. Shlomo Yosef Zevin, Le-Or ha-Halakha (Jerusalem: Hotsaʼat Kol 
Mevaser, 2004), 143, displays, the fuller context of his words makes it clear that his 
endorsement was genuine, but that he wanted the support of other prominent rabbis 
signing with him. Indeed, the nature of his comments, some of which are referenced 
below, make it hard to argue the point. Even the venerable R. Spector was not exempt 
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The arrangement called for the agreement and the implementation of the 
rabbis of Jerusalem, and, instead of unanimous agreement, an intense 
debate ensued. 

While R. Avraham Yitzchak ha-Kohen Kook is often associated with 
the hetter, as noted, R. Kook was not the author of the hetter. In fact, 
while living in Europe, he opposed the hetter, together with his father-in-
law, the Aderet. However, both of them changed their minds upon arriv-
ing in Erets Yisrael and taking note of the dire circumstances there. In 
1910, R. Kook wrote Shabbat Ha-Arets, in which he defends the hetter, 
as he does in several responsa in his Mishpat Kohen.

Nonetheless, R. Kook wrote in his letters that he intentionally did not 
disclose all of his reasons for supporting the hetter, out of fear that the 
hetter would become entrenched as permanent public policy. This con-
fl icted attitude is perhaps representative of the general controversy relat-
ing to the hetter. R. Kook’s expressed attitude was that the hetter was far 
from ideal; our desire is to observe shemitta fully, in following the spirit 
and the letter of the law.3 However, the redemption is not yet complete, 
and it might be necessary to serve the goal of the ultimate settlement of 
the land, and the return of the entire Jewish people, for steps to be taken 
to ensure the continuation of the settlements in the interim.

Thus, the hetter became, and remains, the focus for competing atti-
tudes and priorities in what is essentially a common goal: the restoration 
of the land of Israel as the home of the Jewish people, where shemitta, 
and all the other land-dependent commandments, would be fully imple-
mented in all of their seriousness and meaning, to the glory of the Torah 
and its message. It was in determining how to arrive at that point that 
sharply different views were expressed, as they diverged on how to do so 
while maintaining physical survival and viability, the spirit of shemitta, and 
the observance of halakha. 

from personal criticism and speculation in this matter. R. Eliezer Gordon of Telz 
authored a letter (printed in Resp. R. Eliezer ve-Hiddushav, II, 76-80; for background 
to the letter, see pp. 73-76) in which he objected to R. Spector’s endorsing the plan 
without gathering all the great rabbis of that time, maintaining that the issue was one 
affecting the entire Jewish people and thus deserving of such treatment. He assumes 
that R. Spector had been misled and sharply criticizes all involved (as does the Ridbaz, 
in the introduction to his Beit Ridbaz.) R. Moshe Shternbuch, Shemitta ke-Hilkhatah 
(Bene Bera�: Agudat Netivot ha-Torah ve-haHesed, 1985), 120, quotes a similar 
allegation from R. Ya’akov Orenstein’s Emek Halakha (#22). For his part, R. Yitzchak 
Elchanan stated that he had not anticipated that such a fi erce debate would ensue and 
that he was saddened by it (as quoted by R. Ezra Batzri, in his introduction to R. 
Yosef Yedid ha-Levi’s Responsa She’erit Yosef: Kuntres ha-Shemitta, pp. 7-8). 

3 See, for example, Responsa Mishpat Kohen, 3 and 61.
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B. GENERAL POINTS ARGUED IN SUPPORT OF THE 
HETTER MEKHIRAH

I. It is consistent with the spirit of shemitta and with other acceptable 
mechanisms.
One of the major supporters of the hetter was, as noted above, R. 
Yehoshua of Kutno. He expressed4 his feeling that this sale is completely 
comparable to other sales that are used to address, or avoid, halakhic 
complications, such as the selling of hamets prior to Pesach,5 which has 
been widely adopted (albeit with much debate), and the selling of 
an animal about to give birth to a fi rst born, which is sourced in the 
Talmud.6 

While the Torah does promise “I will ordain My blessing for you in 
the sixth year, and it will yield a crop suffi cient for the three-year period” 
(Leviticus 25:21), R. Yehoshua maintained that this would apply only 
when the Jews had fully settled in the land.7 Until then, some arrange-
ment would have to be made, and it was better for non-Jews to work land 
that had been sold, as was permitted by the Sephardic authorities, than to 

4 Resp. Yeshuot Malko, Y.D. 53.
5 Many of the opponents of the hetter, such as the Hazon Ish, challenged this 

comparison, noting various differences between the sale of hamets and that of the 
land. R. Ya’akov Breish, Resp. Helkat Ya’akov YD, 184 (Tel Aviv, 1975), who does 
not dismiss the hetter outright, notes that in the case of hamets, the seller presumably 
would accept an offer of cash instead, while in the case of the land, the seller has 
no intent of permanently relinquishing the land under any circumstances. A similar 
point is made by R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Bera�: Agudat 
Netivot ha-Torah ve-haHesed, 1985), 120, (who does dismiss the hetter outright).

There is also the question of plausibility: it is one thing to believe that a limited 
amount of hamets is being genuinely purchased; it is yet another to believe that a 
single non-Jew is acquiring all the land in Israel (see Resp. ha-Gry”i Herzog, Mitsvot 
ha-Teluyyot ba-Arets, 48, and Resp. Tsits Eliezer, VI, 32). 

Others point out that the sale of hamets has the exact opposite effect of the sale 
of the land. In regards to hamets, the commandment of the Torah is to remove the 
hamets from one’s possession, and that is exactly what happens, even if only in a 
technical sense. In regards to shemitta, the commandment is to not work the land, 
and the sale enables the land to be worked. (See R. Ze’ev Weitman, Likrat Shemittah 
Mamlakhtit be-Medinat Yisrael (Alon Shevut: Mekhon Tsomet, 2000), 20.

Another issue raised is that when the hamets is sold, the seller ceases to maintain 
any involvement with it during the term of the sale, while in the case of the land, the 
original owner maintains an involvement and an interest in the cultivation of the land, 
and thus casts some question about its legitimacy. (See Shevivei Esh al ha-Torah, I, 
Parshat va-Ethannan, 326).

6 Bekhorot 3b, etc.
7 See also Sma, C.M. 67:2.
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have Jews working the land, as a consequence of the Ashkenazi authori-
ties not allowing such arrangements. 
II. Shemitta is mi-deRabbanan in contemporary times, and other mitigat-
ing factors: 
a) Much of the basis for the hetter centers on the assumption that the 
observance of shemitta is not currently applicable on a biblical level. While 
there are some authorities who maintained that shemitta continues to be 
a biblical obligation in the modern era,8 the majority assume that shemitta 
is presently a rabbinical commandment.9 

It is important to note that there are at least two versions of this 
position: 
1. Shemitta in particular is rabbinic, as it is connected to the mitsva of 
yovel, which is only a Torah obligation when the majority of the Jewish 
population is living in Israel;10

2. The entire sanctity of the land is rabbinic: some maintain that the sanc-
tity of the Land of Israel is as a whole only on a rabbinic level, as the 
sanctifi cation of Ezra was temporary.11 
b) Other mitigating factors: Another central factor in the hetter is the as-
sumption that the dire economic circumstances constitute a “she’at ha-
dehak,” which justifi es resorting to methods that may not otherwise be 
employed. In addition to serving as a general justifi cation, she’at ha-dehak 
is invoked as a basis for other more specifi c arguments:
1. It is generally assumed that in a she’at ha-dehak, a non-accepted minor-
ity opinion of an individual authority (da’at yahid) can be relied upon.12 

8 See, for example, Sha’agat Aryeh Hadashot, 15, and R. Akiva Yosef Shlesinger, 
Shenat Shabbaton, 1:2. R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Bera�: 
Agudat Netivot ha-Torah ve-haHesed, 1985), 126-128, considers the matter to be 
unresolved and thus requiring stringency.

9 See Tur, Yoreh Deah 331; Beit Yosef, Hoshen Mishpat 67, s.v. ve-heshbon, citing 
Ralbah, #142; Resp. Maharshdam, Y.D. 192.

10 There are two paths to the conclusion that shemitta as a Torah obligation requires 
the Jewish population residing in Israel. One is to assume a connection to yovel; see 
Arakhin 32b, where it also emerges that the Jews must be living completely in the 
land, in their assigned tribal portions; and see also Rambam, Hil. Shemitta ve-Yovel, 
10:8. The other is to assume a connection to the obligation of ma’asrot, which in the 
Rambam’s view is contingent on Jewish settlement of the land; see Arakhin, ibid, and 
Hil. Shemitta ve-Yovel, 12:15-16. The difference between the two concepts, known 
respectively as “kol yosheveha aleha” and “bi’at kulkhem”, is analyzed at length by R. 
Chaim (Brisker) Soloveichik, Hiddushei Rabbenu Hayyim ha-Levi, Hil. Shemitta ve-
Yovel, 12:16.

11 See Rambam, Hil. Terumot 1:26.
12 See Taz, Y.D. 293:4.
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A “da’at yahid”13 opinion exists that in contemporary times, with the 
absence of yovel, the shemitta is not even a rabbinical obligation, and its 
observance is only voluntary (middat hasidut).14

It should be noted that the perception of this view as a da’at yahid is 
disputed, in both directions. There are those who consider this opinion 
to be completely rejected, and not even eligible for consideration;15 and, 
on the other hand, there are those who argue that there are actually nu-
merous authorities who hold this opinion and thus add to its weight.16

2. The Talmud (Sanhedrin 26a) discusses a tax known as “arnona,” the 
needs of which justifi ed working the land during shemitta. There are numer-
ous opinions as to what it was about this circumstance that allowed such 
activity; some suggest that the conclusion is that a she’at ha-dehak could 
justify work during the shemitta (perhaps because of the non-Biblical status). 
Others dispute the relevance, arguing that only life-threatening situations 
qualify, or that arnona represented actual loss rather than unrealized profi t. 
3. Another element that is entered into the discussion by some advocates 
is the fact that there is a dispute as to which year is actually shemitta.17 
Accordingly, one might say that there is license to be lenient with the 
“safek de-rabannan”. The Beit ha-Levi18 vigorously opposed the notion 
that safek could eliminate assigning any one year as shemitta, and asserted 
that to the contrary: if one wanted to account for the uncertainty, one 
would have to treat every candidate year as shemitta.19

III. Conditions of the hetter
The general policy of those who allow the hetter is to allow only those 
melakhot that are forbidden rabbinically. Biblically prohibited melakhot 
must be performed by a non-Jew.20 When unavoidable, some permit work 
done by a Jew in an abnormal manner (shinuy).21 

13 R. Zerachiah ha-Levi, Gittin 18a be-dappei ha-Rif. 
14 R. Yosef Engel (Otserot Yosef) advocates this position. R. Moshe Shternbuch, 

Shemitta ke-Hilkhatah (Bene Bera�: Agudat Netivot ha-Torah ve-haHesed, 1985), 
122, asserts that he does not actually embrace this view, but only uses it in conjunction 
with his belief that the situation was life-threatening. The Beit ha-Levi (III, 1), among 
other objections on this point, maintains that R. Zerachiah was only referring to 
shemitat kesafi m, the cancellation of loans.

15 See, for example, R. David of Karlin, She’eilat David, Kuntras ha-Shevi’it.
16 See, for example, Resp. ha-Gry”i Herzog, Mitsvot ha-Teluyyot ba-Arets, 48.
17 See Rambam and Ra’avad. Hil. Shemitta ve-Yovel 10:6.
18 Responsa III, 1.
19 See also Resp. Helkat Ya’akov, Y.D. 185:10.
20 See Resp. Yeshuot Malko, Y.D., 59, and Mishpat Kohen 63 and Iggerot ha-Ra’ayah 

555. 
21 See R. Shaul Yisraeli, Resp. Havvat Binyamin IX, 12 (Kefar Darom: Mekhon ha-

Torah �e-haArets, 1991). R. Spector wrote in his original endorsement that the labor 
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It is unclear why this is the case (indeed, not all proponents of the 
hetter apply this limitation); if the working assumption is that shemitta is 
rabbinic, then all the melakhot would have that status as well. R. Zevin 
notes that the concern may be that the sale is effective to permit con-
sumption of the produce but not working the land.22 If so, there would 
be a desire to avoid a Jew’s direct work on the land. 

In practice, the insistence on using non-Jewish labor has been diffi -
cult to enforce. The Hazon Ish invoked this reality as part of his opposi-
tion to the plan in general, writing, “they know in advance that the 
planting will also be done by Jews, and they excuse themselves with the 
claim, ‘what can be done’?”23 He thus rejects the plan, which knowingly 
enters a non-ideal situation. 

Other conditions required by R. Kook and others were the constant 
review of the situation to see if it justifi ed use of the hetter, and the stipu-
lation that the hetter only be used to maintain the status quo, and not 
to increase the crops that were to be farmed.24 

C. THE ARGUMENTS AGAINST THE HETTER, AND THE 
COUNTERARGUMENTS

I. IT IS OF QUESTIONABLE VALIDITY: The fi rst set of objections to 
the hetter centers on the claim that the hetter is simply invalid, that the 
desired removal from shemitta restrictions does not take effect. There are 
several versions of this claim. 
a) “Kinyan Lehafkia”
The central issue for the effectiveness of the hetter is the assumption that 
non-Jewish ownership of land in Israel removes that land from the obliga-
tions of mitsvot ha-teluyyot ba-arets (yesh kinyan le-nokhri be-Erets Yisrael 
lehafkia, etc). This is an issue that is brought up numerous times in the 
Talmud25 and may have different rulings for different aspects of owner-
ship in the land of Israel.

must be done by a non-Jew, and if the owner is unable to afford hiring, a decision 
must be made as to how to proceed. See Yeshuot Malko 55 and 59. 

22 See R. Shlomo Zalman Auerbach , Ma’adannei Erets (Jerusalem: Beit Midrash 
Halakha Moriyah, 1972), 117, where R. Auerbach advances this position.

23 See R. Avraham Yitshak Havlin, Mishmeret ha-Shevi’it (Jerusalem, 2000), 57.
24 See introduction to Shabbat ha-Arets.
25 Gittin 47a, Bava Metsia 101a, Menahot 31a, Bekhorot 11b, Yerushalmi Demai 5:5.
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The primary passage in the Talmud discusses whether the purchase of 
the land by a non-Jew would remove the obligation of ma’aser. There is 
a debate on this matter, but it emerges that all agree that there is a differ-
ent rule regarding the area of “Suriya,” which has the status of a private 
“kibbush,” and thus would lose its sanctity with such a purchase. Rashi 
connects this to the idea that the obligation of ma’aser in Suriya is rab-
binic. Accordingly, Rambam26 rules that non-Jewish purchase is ineffec-
tive in canceling sanctity, except in Surya.

While the majority view among rishonim is that the sanctity remains 
(ein kinyan), there are those authorities, such as the Sefer ha-Teruma and 
the Vilna Gaon,27 who maintain that if the sanctity is rabbinic, then it is 
removed by non-Jewish ownership. Thus, it would presumably follow 
that since shemitta is rabbinic, the transfer of ownership is effective in 
removing the rules of shemitta.28

The essential question of whether produce from land owned by non-
Jews is exempt from the rules of shemitta was the topic of debate between 
the Beit Yosef on one side and the Mabit and his son Maharit on the 
other. It is important to note that the discussion, at this point, is not 
about the sale of land for this purpose, but simply the status of land that 
happened to be owned by a non-Jew.

While many authorities ruled that non-Jews do not acquire the land 
to remove it from its sanctity, the Beit Yosef interpreted this, based on a 
reading of the Rambam,29 to mean that if a Jew purchased the land from 
a non-Jew, the sanctity would return. However, when in the possession of 
the non-Jew, the product of the land would indeed be bereft of sanctity.30 

26 Hil. Terumot 1:10.
27 Bi’ur to Yoreh Deah 331:6 and 28. 
28 The Beit ha-Levi (III, 1) maintained that this would only be true according to 

the view that the entire sanctity of the land is rabbinic; according to the view that the 
sanctity is biblical but shemitta is rabbinic, this logic should not apply. R. Soloveitchik 
analyzed this issue at length, as related by R. Menachem Genack, Gan Shoshanim 
(Jerusalem, 1992), 57.

R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Bera�: Agudat Netivot ha-
Torah ve-haHesed, 1985), 128-129, denies that the Vilna Gaon actually maintains 
the above position, and, among other modifi cations, suggests that the Vilna Gaon 
only compared the land of Israel to the Talmudic “Suriya,” where sanctity is rabbinic, 
in a time when most of the settlement is not in Jewish hands. However, when the 
land is in mostly in Jewish hands, even the Vilna Gaon would agree that the sanctity 
is biblical.

29 Hilkhot Terumot 1:10.
30 See the Beit Yosef’s words in his Resp. Avkat Rokhel, 24; and Kesef Mishneh, Hil. 

Shemitta 4:29; Hil. Terumot 1:11; and Hil. Bikkurim 2:15. 
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The Mabbit31 and the Maharit32 disagreed, and marshaled proofs that the 
sanctity of the Land, and particularly the laws of shemitta, remained in 
effect when the land is in non-Jewish hands.

In support of his position, the Beit Yosef adds another reason specifi c 
to shemitta, an interpretation found in the Torat Kohanim, which under-
stands the phrase in the verse “the Sabbath produce of the land shall be 
yours”33 as an exclusion of land that is not “yours.” 

While it continues to be somewhat of a debate,34 there is a strong and 
prominent body of literature that asserts that the halakha is in accordance 
with the Beit Yosef’s view, and that the practice in the land of Israel for 
generations has been to treat the produce of non-Jewishly owned land as 
devoid of shemitta sanctity. The Pe’at ha-Shulhan wrote that it is “clear” 
that the halakhah is like the Beit Yosef,35 and the Hida in his Birkei Yosef 
wrote to disprove the allegation that the Beit Yosef changed his mind on 
this matter at the end of his life. 

However, it should be re-emphasized that acceptance of the Beit Yo-
sef’s position does not necessarily result in embracing the hetter mekhira.36 
Some of the reasons for this will be outlined below. One reason that 
emerges from an analysis of the Beit Yosef is the interpretation that his 
position denied the sanctity of the produce of non-Jewish lands, but did 
not allow the performance of labor.37

31 Vol. I, 11, 21, 217, 336; vol. III, 45.
32 Vol. I, 43.
33 Leviticus 25:6.
34 For an extremely detailed survey of positions on the matter, see R. Zvi Cohen, 

Perot Shevi’it, (Bene Bera�, 2000), 4:2 n. 1.
35 See, however, R. Binyamin Yehoshua Zilber, Resp. Az Nidberu (Bene Berak, 

1972), 44, who questions the assertions of the Pe’at ha-Shulhan.
36 An example of this is the anonymous work Minhat ha-Arets, an entire volume 

which was published in 1994 to defend the position of the Beit Yosef (against the work 
Minhat Emet, which argued that the Beit Yosef’s position is rejected). Minhat ha-Arets 
has the enthusiastic endorsement of many prominent rabbinic authorities who oppose 
the hetter, including R. Moshe Aryeh Freund, who wrote in his approbation that “the 
study of this topic should be a merit so that there need to be no recourse, G-d forbid, 
to the hetter mekhira, which was prohibited by the great rabbinic authorities.”

For further extensive analysis of the debate between the Beit Yosef and the Mabbit, 
see, for example, Minhat Yerushalayim, 233-361, and R. Shaul Yisraeli, Erets Hemdah, 
215 -235.

37 See, for example, Hazon Ish, shevi’it 20:7, and R. Shlomo Zalman Auerbach, 
Ma’adannei Erets (Jerusalem: Bet Midrash Halakha Moriyah, 1972), 117. For an 
analysis of this distinction, and a suggestion as to its interpretation, see R. Shlomo 
Goren, Torat ha-Moadim (Jerusalem: Hotsaʼat ha-Idra Rabah u-mesorah la-Am, 
1996), 634-638.
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Nonetheless, as R. Shlomo Yosef Zevin38 maintains, acceptance of 
modern shemitta as a rabbinical obligation seems to create a two-tiered 
support for the hetter: a) the position of the Sefer ha-Teruma and the 
Vilna Gaon, that all would agree with “yesh kinyan” when the sanctity is 
rabbinic; and b) it should clearly be acceptable to rely on the Beit Yosef 
and those who agree with him in a matter of rabbinic law. 
b) Former Ashkenazic Chief Rabbi of Israel R. Shlomo Goren39 argued 
that the question of “yesh kinyan” is fundamentally affected by the reality 
of a Jewish government in the land of Israel. As he understands,40 the 
land is owned on two levels: by the individual who holds title, and by the 
authority that rules the territory.41 Thus, even if the individual sells his 
land, it remains under Jewish possession.42

c) Issues of Contractual Validity:
1. Lack of gemirut da’at – Some have questioned the validity of the sale 
in light of doubts as to whether the seller either understands what is hap-
pening or is properly committed to it (gemirut da’at or semikhut da’at). 
This is a particular concern in light of the sale being both temporary and 
motivated by religious concerns rather than business concerns (and espe-
cially as the sellers themselves may be unlearned and/or non-observant). 

Indeed, the halakha does require that a transaction conform to the 
expectations of the environment in which it takes place in order to be 
valid.43 This is despite the fact that the halakha contains its own extensive 
repertoire of transactional methods (kinyanim); the concern is that the 
parties will not fully commit to a transaction that falls short of conven-
tional practice. In Israel, the transfer of land legally requires registration 
in the Land Registry, known as the “Tabu.” Failure to conform to that 

38 R. Shlomo Yosef Zevin, Le-Or ha-Halakha (Jerusalem: Hotsaʼat Kol Mevaser, 
2004), 141.

39 R. Shlomo Goren, Torat ha-Moadim (Jerusalem: Hotsaʼat ha-Idra Rabah 
u-mesorah la-Am, 1996), 627.

40 His analysis is based on the comments of Tosafot, Kiddushin 36b, s.v. kol.
41 R. Ya’akov Ariel addresses this concern in his Resp. be-Ohalah Shel Torah Vol. III, 

10 (Kefar Darom: Mekhon ha-Torah ve-haArets, 1997), 116
42 A similar point is argued by R. Moshe Shternbuch, Shemitta ke-Hilkhatah 

(Bene Bera�: Agudat Netivot ha-Torah ve-haHesed, 1985), 121 and 130, who cites 
a suggestion from the Satmar, Rabbi Yoel Teitelbaum, Kuntres Shalosh Teshuvot 
(Brooklyn, 1952), 84, that as a consequence of Jewish rulership over the land, even 
genuinely non-Jewish land is obligated by shemitta.

See also R. Herschel Schachter, Nefesh ha-Rav (Jerusalem: Hotsaʼat Bet ha-midrash 
d’Fla�bush, 1998), 82, as well as his Erets ha-Tsevi 30:2 (New York, 1992), 210-212, 
who cites an innovative idea from R. Yosef Dov Soloveitchik that would pose another 
challenge to the possibility of hetter mekhira.

43 See Kiddushin 26a and Rashi, and Hoshen Mishpat 190:7.
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standard would seem to not only be unsatisfactory to the law (see below) 
but would likely result in the seller not believing in the genuine legiti-
macy of the sale. 

To this concern, R. Kook44 responded that it is actually the religious 
nature of the sale that protects its validity. Had the transaction been one 
of a business nature, the attendant risks would lead the parties to hold 
back if convention were not adhered to. However, as the arrangement is 
meant to accomplish a ritual purpose, the parties are presumably com-
fortable fully committing to that understanding. Indeed, the Talmud45 
allows for an explicit exclusion from conventional standards, and thus an 
easily obtainable solution exists. 

R. Moshe Sternbuch46 notes that the sellers are often philosophically 
uncomfortable with the sale, either for nationalistic reasons or for reli-
gious reasons, and he considers these and the above factors to conclu-
sively interfere with the effectiveness of the sale.

R. Ze’ev Weitman, who is the chairman of the sabbatical committee 
in the offi ce of the Chief Rabbinate, recently authored an article in the 
journal Tehumin47 in which he addresses a number of areas in the con-
tracts where improvements can or should be made, primarily to enhance 
the confi dence and the commitment of the sellers. At one point he notes 
an ironic development: the original authors of the hetter had promulgated 
a temporary arrangement, subject to continual review. In practice, the 
arrangement has become so entrenched that the contracts of a hundred 
years prior are still in use, leading to a situation where the sellers are un-
familiar with the purpose and the scope of much of what is contained in 
them. It is thus appropriate for the rabbinate to update the contracts and 
the process, as he does. 
2. Lack of compliance with the law of the land: “Dina de-Malkhuta” – 
Along the lines of the above, some48 raised the concern that the sale, as 
inconsistent with the legal method, was thus in violation of dina de-mal-
chuta dina, which acknowledges governmental authority in legal mat-
ters.49 

44 Introduction to Shabbat ha-Arets, p. 13.
45 Kiddushin 26a.
46 R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Bera�: Agudat Netivot ha-

Torah ve-haHesed, 1985), 124
47 R. Ze’ev Weitman, “The Validity of Hetter Mekhira” [in Hebrew], Tehumin 27 

(2006), 13-28.
48 See R. Yosef Yedid, She’erit Yosef, p. 103.
49 See Bava Batra 54b, and Hoshen Mishpat 194.
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According to R. Zevin, the major defense against the concern of 
‘dina de-malkhuta dina’ comes from one of the great opponents of the 
hetter, the Hazon Ish. In his understanding, the principle would only in-
terfere with the sale if the government prohibited the transaction. In the 
case of transferring land in Israel without the register of the Tabu, the 
issue is that the government would not recognize the sale, not that it 
would be forbidden. In such a case, the sale should be considered effec-
tive.50 However, others dispute that this is indeed the Hazon Ish’s view, 
and indeed the Hazon Ish himself seems to write otherwise.51 

One of the Chief Rabbis of Israel, R. Yitzchak Isaac Herzog, wrote 
that dina de-malkhuta dina was a very signifi cant concern, particularly 
after the formation of the state.52 Before that point, one could argue that 
the Land of Israel was excluded from non-Jewish authority.53 While there 
are views that the concept of dina de-malkhuta dina does not apply to 
any government in the land of Israel,54 R. Herzog maintained that the 
delineation of property ownership would nonetheless continue to be a 
government function. 

In 1979, the Israeli government passed a law, “Hok Iskaot be-
Mekarka’in – Kiyyum Mitsvot Shemitta” that offi cially recognizes the 
Rabbinate’s ability to sell land for the purpose of shemitta, despite the 
facts that the sale is temporary and not registered in the Tabu. Presum-
ably, this development would go a long way toward addressing concerns 
of dina de-malkhuta dina. R. Weitman,55 however, maintains that while 
it may be effective in addressing that issue, the lack of Tabu registration 
continues to weaken the gemirut da’at, as the seller continues to base his 
perception of reality on the conventional practice of the society.
II. IT IS OF QUESTIONABLE PERMISSIBILITY: The second phase 
of the objections to the hetter is that, whether or not the plan is effective, 
the very sale itself is prohibited by Jewish law. 
a. The Prohibition. The primary relevant prohibition is that of Lo Tehon-
nem (Deuteronomy 7:2). Among the many applications of this verse is a 

50 An interesting inverse situation is considered by R. Yosef Lieberman in his 
Responsa Mishnat Yosef. An observant family purchased land, but the sale was not yet 
entered in the Tabu. The question was then if they would be culpable for shemitta 
violations that took place on their land, which was not recognized as theirs by the 
offi ces of the government. 

51 Shevi’it 27:7. 
52 Resp. ha-Gry”i Herzog, Mitsvot ha-Teluyyot ba-Arets, 48.
53 See Ran, Nedarim 28a, s.v. be-mokhes.
54 See Ran, ibid., Tosafot Nedarim 28a, s.v. be-mokhes, and Rosh Nedarim III:11.
55 R. Ze’ev Weitman, Likrat Shemittah Mamlakhtit be-Medinat Yisrael (Alon 

Shevut: Mekhon Tsomet, 2000), 41, n. 18.
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prohibition to cede Jewish land in Israel to non-Jews, to not relinquish a 
“resting place.”56 One of the primary opponents of the hetter, the Net-
siv57, maintained that because of this prohibition, the plan was manifestly 
counterproductive (“running away from a lion to encounter a wolf”): in 
order to avoid a rabbinical prohibition58 of shemitta, it promoted a bibli-
cal prohibition of Lo Tehonnem. (However, another opponent of the het-
ter, R. Akiva Yosef Shlesinger, suggested that violating Lo Tehonnem with 
the sale would be the lesser of two evils; the greater being the dissemina-
tion of produce from farmers who completely ignore shemitta, which 
would present a stumbling block for the masses.59)
b. The Counterarguments. Several defenses have been advanced by sup-
porters of the hetter to refute the accusation of violating Lo Tehonnem.
1. The sale is only temporary: Many of the supporters of the hetter felt 
that the issue of Lo Tehonnem was inapplicable to a temporary sale,60 a 
position based on Ramban.61 This is supported, as some understand, by 
Rambam’s explanation62 that the sale would grant permanence to non-
Jewish possession of the land. R Shaul Yisraeli63 goes so far as to suggest 
that it is ironic that opponents of the sale cite Lo Tehonnem, when the sale 
is temporary, but instead promote the purchasing of Arab produce, thus 
strengthening their economic hold in the land of Israel, and actually im-
pinging on the intent of Lo Tehonnem. 

Some, such as R. Yehoshua Leib Diskin, have argued against this de-
fense by noting that there is a prohibition of renting the land to non-Jews 
as well.64 It would seem that rental would be no worse than a temporary 
sale. R. Kook responded to this concern by asserting that in the case of a 
rabbinic decree, only the actual subject of the decree is forbidden; it is not 
necessary to assume that something that seems “worse” would be in-
cluded.

56 Avodah Zarah 20a; Rambam, Hil. Avoda Zara 10:3.
57 Resp. Meshiv Davar II, 56.
58 The Netsiv is here referring to the supporters’ own premise; he himself subscribed 

to the view that shemitta remains a Torah commandment in modern times. 
59 Shenat Shabbaton, 1:6.
60 See Resp. Shemen ha-Mor, Y.D. 4 (by R. Mordechai Robbio, the Rav of Hevron 

in the eighteenth century; his responsum was a crucial earlier source infl uential on 
the support of R. Yitzchak Elchanan, as attested to by the Aderet); Resp. Mishpat 
Kohen, 60. and Resp. Yeshuot Malko, Y.D. 55 and 56, and 59; as well as #58, where he 
dismisses concerns that the non-Jew will refuse to sell back the land. 

61 Cited by the Sefer ha-Hinnukh, #339.
62 Hil. Avoda Zara 10:4.
63 In a letter to R. Eliyahu Shlesinger, printed in the latter’s Resp. Shoalin ve-

Dorshin Vol. III (Kiryat Arba, 1990), 417. 
64 Avoda Zara 20b.
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2. The Arabs purchasing the land are not idolaters, and are thus excluded 
from the prohibition of Lo Tehonnem: Some maintained that the Arab 
purchasers, as Moslems, are not considered idolaters, and that the prohi-
bition only applies when dealing with idolaters. R. Kook65 suggested that 
in the time of the Talmud, this mechanism of sale was not utilized pre-
cisely because of the diffi culty of fi nding non-Jews who were not idola-
trous. 

There is somewhat of a distance between the two halves of this equa-
tion, as it is very possible that to avoid “Lo Tehonnem,” one would need 
to transact with not only a non-idolater, but an actual ger toshav (if even 
that much would be permissible). The Netsiv, among others, argued that 
we do not have the structure to accept a ger toshav in contemporary 
times.66 Others maintain that even in a modern context, a non-Jew who 
follows the Noahide laws is considered a ger toshav.

For his part, R. Zevin (p. 150) assumes the “non-idolater” argument 
to be a weak argument that was only meant to be combined with other 
points in favor as an additional support.67

3. The prohibition does not apply when the sale is done to benefi t the 
Jewish people:68 This position, based on a statement of the Ran,69 appears 
to be an insuffi cient defense on its own. While this may alleviate other 
concerns that stem from “Lo Tehonnem”,70 the prohibition of selling land 
exists, despite the fact that a sale is generally of mutual benefi t. Thus, as 
R. Zevin elucidates, there is an additional component to this point: the 
sale is made not to facilitate a “resting place” for the non-Jews, but to 
ensure one for the Jews. 

R. Yehudah ha-Levi Amichai71 argues that the theme of tovat ha-yi-
shuv, that the motivation is for “the good of the settlement,” is actually 
the central animating factor behind the hetter. In this framework, the 
other supportive arguments are actually directed toward this point; for 
example, the temporary nature of the sale is important because it empha-
sizes that the ultimate goal of the plan is tovat ha-yishuv. From the writ-
ings of R. Kook, it is evident that the concern for the welfare of the 

65 Resp. Mishpat Kohen, 58.
66 R. Kook addresses the Netsiv’s argument in Mishpat Kohen, 61.
67 See also R. Yitzchak Weiss, Resp. Minhat Yitshak Vol. VI, 128 (Jerusalem, 2010), 

259-263, who opposes this and other defenses on the Lo Tehonnem issue. 
68 Resp. Yeshuot Malko, 55 and 69; Resp. Mishpat Kohen, 58. 
69 Gittin 20b be-dappei ha-Rif.
70 See Tosafot, Avoda Zara 20a, s.v. R. Yehuda, and Rosh, I, 19.
71 R. Yehudah ha-Levi Amichai, “Hetter Mekhira in Shemitta - To Whom and For 

Whom” [in Hebrew], Tehumin 27 (2006), 29-35.
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settlement is as much spiritual as material; the awareness that the commit-
ment of the people to the overall system of halakha was at risk is clearly 
central to his decision making in this matter.
4. An additional point mentioned by R. Kook72 is a view that there is no 
prohibition to sell land to a non-Jew who already owns land in Israel. This 
is based on the impression given from some Rishonim that the prohibi-
tion is about providing an established and permanent “resting place,”73 
and thus perhaps one who already has a resting place is excluded from this 
issue. Later authorities argued this point, maintaining that all additional 
land contributes to the permanence of the “resting place,” and that all 
quantitative increase is signifi cant.74 
c. The Narrow Halakhic Balance
It should be noted that factor (b:1), the temporary nature of the sale, 
creates somewhat of a paradox, if the plan is to succeed. On the one hand, 
the demands of “Lo Tehonnem” call for a sale that is temporary in nature. 
On the other hand, the sale must have some permanence to be consid-
ered genuine and to remove the prohibitions of shemitta. It would be 
unhelpful if the sale were to be understood as a rental, as that would not 
remove the sanctity of the land. As the proponents observe, the arrange-
ment is not classifi ed as a rental, because the purchasers are able to do 
with the land as they please,75 and these authorities are confi dent that the 
sale is on the appropriate side of both issues. 76

However, this ability to “do as they please” simultaneously creates a 
similar complexity. On the one hand, it makes the sale more genuine 
when it is expressly stated that the purchaser owns the property com-
pletely during the time of the purchase, and thus may dig pits and holes 
at will. However, including that aspect will likely reduce the gemirut 
da’at of the seller. Accordingly, R. Weitman77 advocates eliminating this 
clause, and selling the land simply on the condition that it be returned (al 

72 Introduction to Shabbat ha-Arets, 12.
73 See Rambam, Hilkhot Avoda Zara, 10:4, and Sefer ha-Hinnukh, 94.
74 See R. Yechiel Michel Tukachinsky, Sefer ha-Shemitta, II, 10:2-3; Hazon Ish, 

24:1; R. Yosef Lieberman, Responsa Mishnat Yosef, I, 48.
75 See Rambam, Hilkhot Mekhirah 23:5.
76 Resp. Yeshuot Malko, 56, and Resp. Mishpat Kohen, 61. Concern for this issue 

is also part of the suggestion that he land be sold for a period of two years, which 
alleviates the appearance of the sale deriving profi t from shemitta, and also makes 
the sale more genuine; see R. Shlomo Yosef Zevin, Le-Or ha-Halakha (Jerusalem: 
Hotsaʼat Kol Mevaser, 2004), 150. See also Shevivei Esh al ha-Torah, I, Parshat va-
Ethannan, pp. 327 - 328.

77 R. Ze’ev Weitman, “The Validity of Hetter Mekhira” [in Hebrew], Tehumin 27 
(2006), 18-19.
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menat lehachzir), which implies it must be returned in the condition it 
was purchased.
III. IT IS PROHIBITED, THEREFORE IT IS INVALID: The above 
two objections are combined into a third objection: that since the sale is 
forbidden, it is therefore ineffective. 
1. a. The major spokesman for this position is the Hazon Ish (Shevi’it 
24:4, and elsewhere) who invokes the principle of “ein shaliah li-devar 
aveira,” which appears to eliminate the mechanism of agency (shelihut) in 
the commission of a prohibition. For the most part, the sale of the lands 
takes place through the Rabbinate, or through others who act as agents 
on behalf of the landholders. If the sale is in itself a transgression, it would 
follow that it is impossible to conduct this sale through the usage of 
shelihut. Paradoxically, the Hazon Ish considered this to be a good thing, 
as the ineffectiveness of the sale at least prevents the violation of Lo 
Tehonnem. 
b. Many responses are offered to this issue. One deals with the premise 
itself. The Hazon Ish works with the understanding of those rishonim 
who interpreted ein shaliah li-devar aveira to mean the agency is ineffec-
tive. Others, though, understand the principle to mean that agency can-
not transfer the sin back to the sender, regardless of the effectiveness of 
the act.78

Others note that the agent is appointed generally, without any focus 
on the prohibited act.79 Further, there are views among the authorities that 
the agency is effective if the agent is either unaware of the prohibition,80 
or clearly established as one who is willing to perform the transgression.81 
Both points are clearly applicable to the Rabbinate, as they are of the 
opinion that there is no transgression, and are established as carrying out 
this transaction over generations.82 

78 Both opinions are cited in Tosafot, Bava Metsia 10b s.v. de-Amar le-Yisrael. The 
Netivot ha-Mishpat (H.M. 182:1) asserts that the majority opinion is that the action 
takes effect despite the transgression.

79 See Mishpat Kohen, 60.
80 Tosafot, Kiddushin 42b, and Mordehai, Kiddushin 508.
81 See Hoshen Mishpat 388:15.
82 See Responsa Har Tsevi, Y.D, 123, and R. Yehoshua Menachem Ehrenberg, Resp. 

Devar Yehoshua, IV, inyanim shonim 14. (There is some question how to reconcile 
R. Frank’s comments in his Responsa Har Tsevi with his glosses to the Tur; see Resp. 
Tsits Eliezer, VI, 32). See also R. Ya’akov Ariel, Resp. be-Ohalah Shel Torah Vol. I, 60 
(Kefar Darom: Mekhon ha-Torah ve-haArets, 1997), who addresses the Hazon Ish’s 
concern from another perspective. 
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2. A related concern, unconnected to agency, is the Talmudic principle of 
“kol milta de-amar rahamana lo ta’avid, i avid lo mahani” 83 which seems 
to invalidate any prohibited action. R. Tzvi Pesach Frank84 addresses this 
by citing Resp. Torat Hesed, that this concept is inapplicable to Lo Tehonnem, 
as the prohibition can be violated without the technical status taking effect.
IV. GENERAL AND PHILOSOPHICAL OBJECTIONS: In addition 
to the above objections, which, if accepted, would render the plan invalid, 
prohibited, or both, there are a number of objections raised in a more 
general manner, which affect the hetter either completely or partially. 
a) General impropriety of “ha’arama.” One general objection that is 
raised against the hetter is the fact that it appears to be an artifi cial end-
run around the halakha, or a “ha’arama.” At times the Talmud allows 
ha’arama, and at other times we fi nd it discouraged. The propriety of 
such an action, particularly when it seems to undermine the performance 
of a positive mitsva, is a serious question.85 

In particular, there are those who maintain that shemitta specifi cally 
should not be avoided through any type of ha’arama. Consistent with 
his vigorous opposition to the hetter, Netsiv in his biblical commentary 
Ha’amek Davar understands the verse (Leviticus 25:23) “ve-haArets lo 
timmakher le-tsemitut” as “the land shall not be sold absolutely,” and 
coming to teach that one should not sell his fi elds to a non-Jew for Shem-
itta and Yovel and thus exempt oneself. The following verse states “geula 
tittenu la-arets,” and the Netsiv understands this to mean that if the land 
has been sold to a non-Jew, it should be redeemed to allow observance of 
shemitta (although the reference is to a time when the land is fully in Jew-
ish hands). 

Others note that the strain involved with keeping shemitta is nothing 
new, and the Torah itself addresses it. Thus, to maintain that hardship can 
justify evading shemitta runs counter to the spirit of the mitsva.86 How-
ever, as noted above, the supporters of the hetter argued that the blessings 
promised by the Torah are only effective when the Land is fully settled, 
and until that point, neither half of the Torah’s vision of shemitta is able 
to fully be realized.

In fact, it seems that contemporary circumstances are such that no 
approach to shemitta is really consistent with the vision articulated by the 

83 Temura 4b.
84 Resp. Har Tsevi, ibid.
85 See Menahot 41a and Rambam, Hilkhot Tsitsit, 3:11. A summary of examples 

of these devices and the views regarding them can be found in Sha’arei Shevi’it, 6:2.
86 See R. Ze’ev Weitman, Likrat Shemittah Mamlakhtit be-Medinat Yisrael (Alon 

Shevut: Mekhon Tsomet, 2000), 25-27.
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Torah. Six shemitta cycles ago, R. Aharon Lichtenstein87 expressed his 
frustration with the modern shemitta experience, with or without the 
hetter:

The simple fact is that the shemittah year of 5733 constitutes a halakhic 
tragedy...
Obviously, the subject of shemittah is fi rst and foremost a body of Hal-
akhah covering several areas... But the halakhic rules regarding shemittah 
refl ect a multitude of values and serve to inculcate them in the body 
politic of K’lal Yisrael...
What remains for us today of this enchanting vision? Nothing but a hol-
low shell! The transition from an agricultural economy to an industrial 
one has taken most of the prohibitions of work off the agenda for nearly 
everyone... What options are available to the people who are anxious to 
observe the kedushah of shemittah with careful attention to all the details? 
They can rely on the legal fi ction that – woe to the ear that hear this! – the 
fi elds of Eretz Yisrael, from Lebanon to Egypt and from the Mediterra-
nean to the Jordan, have been sold or leased to non-Jews. I have no in-
tention of questioning the halakhic validity of this sale, or the ability of a 
non-Jew’s purchase to release the land from its kedushah. Let us assume 
that those who permitted this were correct in doing so; it is the phenom-
enon itself that we should examine.
Those who do not wish to rely on this heter have the option of going to 
the trouble of importing produce from abroad. If they are willing to rely 
on the ruling of the Bet Yosef that the kedushah of shemittah does not 
apply to produce grown by a non-Jew, even if the non-Jew’s purchase 
cannot release the land from its kedushah, they may purchase produce 
from fi elds cultivated by Arabs. But what of this running to a lone fruit-
and-vegetable seller in order to pay exorbitant prices for produce grown 
by non-Jews, when the people doing so are annoyed by the bother of the 
trip and the expense, on the one hand, and half-proud of themselves for 
their great righteousness, on the other? What has this to do with the bib-
lical rule that “you may eat whatever the land produces during its sab-
bath”? Is there any recognizable connection between this (perhaps 
overweening) pride and the feeling of man’s subservience and the Cre-
ator’s supremacy that lies at the heart of the mizvah of shemittah, and is 
engendered by performing it? Among those who are punctilious about 

87 R. Aharon Lichtenstein, Leaves of Faith Vol. II (New Jersey: Ktav Pub. House, 
2003), 179, 181-183 (originally published as a Hebrew article in 1973, translated 
and updated in 1994).
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observing the prohibition on uncultivated produce, how many of them 
accept and live the shemittah year in simple joy, as opposed to the many 
who are waiting, with all but bated breath, for it to end?
I do not want to give the wrong impression; I am not criticizing those 
who rely on the heter of selling the land or the Chief Rabbinate for imple-
menting it. If I were chief rabbi, I would most probably do the same... 
On the other hand, I am not suggesting, God forbid, that we should ig-
nore our halakhic obligations, however unpalatable they may seem to us...
The reality is that there is no practical solution that can quiet our con-
sciences... We take medicine — but without a berakhah. We must not be 
seduced into believing that the bone stuck in our throats is actually candy. 
Perhaps there is no alternative — but that is precisely the problem! That 
is the root of the halakhic tragedy.

b) Undermining the mitsva of settling the land. One of the most vehe-
ment opponents of the hetter, the Ridbaz, argued that the plan is self-
defeating. In his view, the whole point of settling the land of Israel is to 
observe the land-dependant mitsvot. To live in Israel while utilizing a 
strategy to circumvent shemitta would thus be no better than living in the 
Diaspora.88 

R. Kook countered this objection by maintaining that the mitsva of 
settling the land and the performance of the agriculturally based mitsvot 
are two independent concepts. Further, just as Torah study is valuable 
even when the subject matter is not practical (such as the study of 
Kodashim in the modern era), so too living in the land of Israel is of 
value even when the mitsvot particular to that location are unable to be 
implemented. 
c) Negation of the mindset of shevi’it. Some rabbis oppose the hetter, or 
consider it to be necessary but extremely unfortunate, because when used 
it can create an environment where shemitta need not be thought about 
at all. This is perhaps true to a greater degree than with other mechanisms 
(for example, Otsar Beit Din, among others) suggested to address shem-
itta in a modern context.89 R. Zevin, in the end of his essay on the hetter 
mekhira, provides numerous recommendations for how to maintain the 

88 See also R. Ze’ev Weitman, Likrat Shemittah Mamlakhtit be-Medinat Yisrael 
(Alon Shevut: Mekhon Tsomet, 2000), 24-25.

89 See, for example, R. Yitzchak Isaac Halevi Herzog, Pesakim u-Ketavim Vol. III, 
48 (Jerusalem: Mosad ha-Rav Kook, 1989), 203-210; the articles of Rabbis Weitman, 
Amichai, and Weissman, Tehumin 27 (2006); R Yoel Friedman, “The Solution To 
‘The Shemitta Problem’ on Plantations” [in Hebrew], ha-Torah ve-haArets: Shevi’it 
6 (2000), 376.
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spirit and the consciousness of shemitta while still utilizing the hetter. 
d) The founding of the State, and beyond: Much discussion has been had 
about the fact that the origin of the hetter, and R. Kook’s support for it, 
predate the establishment of the State of Israel. As R. Kook had expressly 
required that the appropriateness of the hetter be constantly reviewed and 
reassessed, it is both very signifi cant to ask, and impossible to answer, 
how R. Kook (who died in 1935) and other supporters of the hetter, 
would assess this development.90 Presumably, even detractors of the State 
would acknowledge a signifi cant difference between a Jewish government 
and a non-Jewish one,91 and all the more so would those who embrace 
the State.92

The question exists on a number of levels: as mentioned above, the 
issue of whether the transfer is technically impossible under such circum-
stances; does the stability of a Jewish government, by its very nature, af-
fect the assessment of either she’at ha-dehak, or a temporary ruling 
(hora’at sha’ah); is the issue of Lo Tehonnem perhaps profoundly deep-
ened when Jewish hold upon the land has reached such a level? 

It should be noted, however, that this development went in both di-
rections: just as the introduction of the State may increase the concern of 
Lo Tehonnem and similar issues, at the same time it gave a new character 
to the economic element. What was once a question of the fi scal survival 
of individual farmers became the protection of the economic foundation 
of the State itself.93 This, however, was more true in the early decades 
than later on.

As the State grows in economic strength and technological capability, 
the nature of the question changes as well. In contemporary Israel farm-
ers make up a small minority of the population, and their abstaining for a 

90 See, as an illustration, R. Weitman’s open question (Tehumin, ibid, 24, n. 14) 
as to what does greater honor to the legacy of R. Kook: to enshrine what R. Kook 
meant as a temporary dispensation as permanent public policy, or to fulfi ll his stated 
wish that the full observance of shemitta be phased into practice. As is clear from his 
formulation, his opinion is with the latter option. 

91 See R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Bera�: Agudat Netivot 
ha-Torah ve-haHesed, 1985), 121-123.

92 See R. Yitzchak Isaac Halevi Herzog, Pesakim u-Ketavim Vol. III, 53 (Jerusalem: 
Mosad ha-Rav Kook, 1989), 219-220; R. Shlomo Goren, Torat ha-Moadim 
(Jerusalem: Hotsaʼat ha-Idra Rabah u-mesorah la-Am, 1996), 624-639; R. Yisrael 
Lau, Resp. Yahel Yisrael Vol. III, 17 (Jerusalem: Mekhon Masoret, 1992), 147-152; 
R. Eliezer Yehudah Waldenberg, Resp. Tsits Eliezer, VI, 32; R. Ze’ev Weitman, Likrat 
Shemittah Mamlakhtit be-Medinat Yisrael (Alon Shevut: Mekhon Tsomet, 2000), 33-
37.

93 See R. Ezriel Ariel, “Can We Continue To Sell” [in Hebrew], ha-Torah ve-
haArets: Shevi’it 6 (2000), 448.
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year is unlikely to present the same national existential threat it did a 
century ago. However, individuals face economic crisis; and those who 
abandon farming for a year and assume other professions may never re-
turn to the farm, with untold impact upon Israeli involvement in the in-
dustry.94 

On a spiritual level, there is the concern that non-observant farmers 
will cease to have any connection to shemitta, were the hetter to be un-
available. This is a concern that is unaffected by either the political ad-
vances or the economic improvements of the past few generations. It was 
strongly invoked by R. Kook in a letter he wrote to the Ridbaz,95 and it is 
foremost in the minds of contemporary supporters of the hetter.96 

However, this concern is also complex. Opponents of the hetter argue 
that the plan’s implementation at worst causes widespread sin and decep-
tion, and at best advocates a watered-down observance of a halakha that 
could be more fully adhered to. A more directed concern is discussed by 
R. Weitman97: in an effort to include as many farmers in the sale as pos-
sible, and thus to prevent them from knowingly or unknowingly aban-
doning shemitta entirely, the contracts and the sale are done in a manner 
that is vague and overly broad. As an unintended consequence, the genu-
ine nature of the sale, and the required gemirut da’at, is compromised. 
He instead recommends (and has personally implemented) narrowing the 
scope of the sale, and thus enhancing its effectiveness and its acceptability 
when utilized. Thus, on a macro- and micro-level, the goal of maximizing 
“bringing merit to the masses” is clearly a complex equation.

The modern global atmosphere and international hostilities are a fac-
tor here as well. In a time when the threat of terrorism is ever present, a 
reluctance to support the neighboring Arab population is often rooted in 
security concerns. By contrast, the support of Jewish merchants is consid-
ered, among other things, a primary act of gemilut hasadim.98 Weighing 
these two extremes against each other is also part of the contemporary 
discussion.99 However, it must be noted that there are other possibilities 

94 See ibid, pp. 449-451.
95 Iggerot Ra’ayah, 291.
96 See the extensive treatment of this point by R. Yehudah ha-Levi Amichai, “Hetter 

Mekhira 5761” [in Hebrew], ha-Torah ve-haArets: Shevi’it 6 (2000), 439-443.
97 R. Ze’ev Weitman, “The Validity of Hetter Mekhira” [in Hebrew], Tehumin 27 

(2006), 22.
98  See Resp. Maharam Shick, C.M. 31, and Resp. Mahaneh Hayyim V, 33. 
99 For a glimpse at the issue from a Jordanian newspaper, see Ron Bousso, 

“Palestinian farmers benefi t from Jewish biblical law,” The Jordan Times (Sept. 11, 
2007).
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than either the hetter mekhira or purchasing from Arabs, which are out-
side the scope of this discussion.

D. PRACTICAL APPLICATIONS

As has been outlined, the question of allowing farmers to use the hetter 
mekhira is a complicated one involving the weighing and the analysis of 
many factors. If the question is switched to the consumer, the question is 
more limited, but nonetheless touches upon some of the same factors.

If one accepts the hetter mekhira, then one may purchase this produce 
in the same manner as any other produce. However, even if one does not 
rely on the hetter, there are grounds to allow the purchase of this pro-
duce. As noted, R. Hershel Schachter cites a number of objections that R. 
Soloveitchik had to the hetter mekhira and its usage. Nonetheless, practi-
cally speaking, R. Schachter feels it should be permissible to use produce 
that is a product of the hetter. This is due to the fact that the objection to 
using such produce would come from “lifnei ivver lo titten mikhshol”. 
However, lifnei ivver does not apply when the ‘sinner” is acting with a 
legitimate hetter, even if the “makhshil” does not agree with the hetter. 
Thus, there is no prohibition to enable or participate in this practice. This 
exact logic is articulated as well by R. Shlomo Zalman Auerbach,100 and 
other posekim.101 Even the Hazon Ish (Shevi’it 10:6) allows purchase from 
one who sold his fi elds to a non-Jew, assuming he sold it personally with-
out an intermediary.102 R. Mordechai Willig summarizes his practical po-
sitions on this and related issues in an article that is available on the 
internet.103

Further, as R. Schachter notes, the she’at ha-dehak that forced reli-
ance on the hetter to begin with would be contributed to if consumers 

100 R. Shlomo Zalman Auerbach, Resp. Minhat Shelomo Vol. I, 44 (Jerusalem: 
Mekhon Sha�are ziv, 1986), 230-231. He also tends to this conclusion in his 
Ma’adannei Erets (Jerusalem: Bet Midrash Halakha Moriyah, 1972), 117, where he 
expresses his view against the hetter, but nonetheless permits usage of its products 
after the fact.

101 See also R. Moshe Feinstein, Iggerot Moshe, O.H. I, 186. Similarly R. Y.Z. 
Mintzberg, Kuntres Perot Shevi’it, 69, asserts that even according to contemporary 
opponents of the hetter, the sanctity is removed if the sale is performed; see R. Avraham 
Chaputa, ha-Boher be-Shemitta (Shoham, 2000), 68. However, it is also possible to 
maintain that there is no prohibition of lifnei ivver but that the sanctity remains, thus 
necessitating that the produce be handled with sensitivity to kedushat shevi’it.

102 See, however, the citation of the Hazon Ish by his nephew, R. Chaim Kanievsky, 
in Derekh Emuna Sheviit IV, 29 (Bene Bera�, 1984), which appears to contradict this. 

103 R. Mordechai Willig, “Shmitah for the Consumer,” TorahWeb.org (2001), 
accessible at (http://torahweb.org/torah/2001/parsha/rwil_behar.html).
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refrained from purchasing. In his day, R. Kook insisted that farmers who 
did not want to rely on the hetter should be fully supported in that goal 
and not forced to accept it, but that consumers who wanted to be strin-
gent were doing so at the expense of others. 

It is quoted in the name of R. Soloveitchik that the she’at ha-dehak 
may be applicable in the land of Israel, but not in America, and thus it is 
inappropriate to rely on the hetter in the US. A similar sentiment is ex-
pressed by R. Ya’akov Breisch104 (writing in Switzerland). One might raise 
the objection that the she’at ha-dehak is upon the farmers, who need to 
sell their produce, both within Israel and overseas. It may be that R. So-
loveitchik was addressing the aspect of dehak in the lack of food to pur-
chase, while the pressure upon the farmer would vary with the economic 
climate, and thus be subject to independent analysis. Alternatively, R. 
Soloveitchik may have felt that the consumers in the American market 
have a negligible effect upon the overall income of the farmers in Israel.

R. Ovadiah Yosef, who has supported the hetter,105 addresses the issue 
from an interpersonal perspective. He takes up the question of one who 
accepts the hetter, and is hosting a guest who does not.106 The question is 
then whether the host is allowed to serve produce from the hetter to his 
guest, with or without informing him of its source. He writes that the 
host is required to inform the guest, and let the guest decide. If the guest 
is only being stringent as a personal preference, and accepted that practice 
“beli neder,” he may partake, even without a formal annulment of vows.

The Orthodox Union, as well as other major US kashrut organiza-
tions, does not endorse the hetter mekhira with their hashgaha (although, 
as R. Menachem Genack notes, they would follow the Beit Yosef, and thus 
approve produce from land genuinely owned by Arabs, at least in theory). 
As far as instructions to the consumer, the OU has no stated position 
other than its endorsement or lack of endorsement of products. One 
might posit a distinction between endorsing a product with a hashgaha, 
which might be considered a full-fl edged approval of the hetter mekhira, 
and allowing the purchase by individual consumers, which may be accept-
able in light of the above. However, this distinction is speculative and not 
expressed by the kashrut organizations.

There are other challenges to the permissibility of the fruit, such as 
the prohibited status of produce that was worked (ne’evad), and possibly 

104  R. Y Breisch, Resp. Helkat Ya’akov YD, 184 (Tel Aviv, 1975).
105  See R. Ovadia Yosef, Resp. Yabbia Omer Vol. III YD 19 (Jerusalem: Me’or 

Yisrael, 1986).
106  R. Ovadia Yosef, Resp. Yehavve Da’at Vol. IV, 53 (Jerusalem, 1977).
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also that which was watched (meshummar). However, R. Schachter points 
out that the prohibition of ne’evad is a rabbinic penalty, and the attitude 
frequently found in halakhic works such as the Peri Megadim and the 
Mishna Berura is that penalties do not apply when the action performed 
is permitted by legitimate authorities, even to those who do not accept 
that position. Other authorities assert that the prohibition only applies in 
times when the shemitta is biblically mandated.107 

Another challenge comes from the rule of “sefi hin” which prohibits 
grains and vegetables that grew on their own, out of fear that one will be 
tempted to plant them and claim they grew by themselves. Many au-
thorities maintain that this is inapplicable to fi elds owned by non-Jews. 
While some sources do seem to apply this rule to non-Jewish fi elds where 
Jews work,108 this may also be only when shemitta is biblical. Others view 
this issue more stringently.109

E. CONCLUSION

It is customary to conclude all discussions of the hetter mekhira with the 
prayer that the time will soon come when shemitta will be completely 
observed in letter and in spirit. One might claim that the discussion itself, 
and the manner in which it is conducted, plays a special role in bringing 
that about. Hopefully, it emerges clearly that all of the participants in this 
debate, on both sides, are moved passionately by a love for Torah and for 
the Jewish people, and a deep wish to see shemitta fully realized by a uni-
fi ed Jewish people in a rebuilt land of Israel. While the paths to that goal 
differ sharply, it is the recognition of that shared attitude that will hope-
fully create the ahdut that will make that goal a reality. 

107  See R. Shaul Yisraeli, Resp. Havvat Binyamin Vol. I, 9 (Kefar Darom: Mekhon 
ha-Torah �e-haArets, 1991).

108  See Rambam and Kesef Mishneh, Hil. Shemitta ve-Yovel 4:29.
109 See R. Moshe Shternbuch, Shemitta ke-Hilkhatah (Bene Berak: Agudat Netivot 

ha-Torah ve-haHesed, 1985), 130, who writes that the current practice is that even 
the “mehadderin u-medakdekin” are unconcerned about sefi hin from a non-Jewish-
owned fi eld, if the work is done by a non-Jew, but later (p. 134) rules that sefi hin 
absolutely applies if the work is done by a Jew. See also Hazon Ish, Shevi’it 3:25, and 
Responsa Mishnat Yosef, IV, 10.
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