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To what extent does Jewish religious law recognize
the authority of secular law? Some recent views on
the subject are critically examined by Rabbi Land-
man, Professor of Rabbinics at Yeshiva University
and spiritual leader of Congregation Talmud Torah
of Flatbush, Brooklyn, New York.

DINA D'MALKHUTA DINA:
Solely a Diaspora Concept

INTRODUCTION

The third century Amora, Samuel, initiated the concept of
dina d'malkhuta dina (the law of the state is the law). Living
in Persia, Samuel recognized that strict adherence to the corpus
of Jewish law would create problems in Diaspora life. He real-
ized that it is difficult for the Jew to live in any foreign state, be
loyal to the laws of the state and at the same time remain true
to the juridical principles of his own faith. The two systems of
jurisprudence were bound to clash and unless some accommoda-
tions were made, Jewish survival was threatened. Some accommo-
dations were necessary and as a result the principle of dina
d’'malkhuta dina evolved. It was limited to civil matters and with
it Samuel provided the modus vivendi for the Jews in the Dias-
pora,

I

Since its inception, the concept of dina d’'malkhuta dina has
been a vital concern in Jewish life because of its historic, social
and halakhic importance. During the last ten years it has been
the focus of particular attention because of its political and moral
implications relating to crucial current issues both here in the
United States and in the State of Israel.! Samuel’s maxim of dina
d’'malkhuta dina was never probed nor analyzed by the sages of
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the Talmud. Although fully accepted in the Talmud as legally
valid, neither Samuel himself nor any of the later Amoraim reveal
to us the reasons upon which his decision was based. With every
other law, whose source was not readily known, the Talmud asks,
“How do you know?” or “from whence stems this law?” Not so
with Samuel’s law of dina d’'malkhuta dina. It was accepted by
all without question. :

The sages of the Middle Ages, however, did attempt to explain
it. Thus, one view claimed that a king’s authority was based upon
the acceptance of his reign by his subjects. It was government
by the will of the people.? Samuel b. Meir (1080-1158) stated:

All regular and special taxes, and all decrees promulgated by the kings
are the law because all the people of the kingdom willingly accept
the statutes and ordinances of the king. These are therefore binding.
No man may be accused of robbery if he holds money given him by
“the law of the kingdom.”

In a handful of words, R. Samuel expresses an idea which
appears far too sophisticated for the 12th century, namely, rule
by the consent of the people. R. Samuel enunciated the concept
that a king’s authority is based upon the acceptance of his reign
by his subjects. It does not demand that this be a formal declara-
tion and neither does it require anyone to be present when a king
assumes the throne. Whenever an individual takes up residence
within the domain of a king, he does so with the express under-
standing that he must accept the authority of the king and will
act in accordance with the prevailing laws.

Another view, articulated by the Tosafists,® stated that dina
d’'malkhuta dina applied only to non-Jewish kings because the
land upon which they rule is theirs. Since the land is their prop-
erty, it is within their power to demand obedience to the law.
Defiance would be met with expulsion.

11

Recently, two articles appeared, wherein the authors attempted
explanalion for  the concept of dina d'malkhuta dina.
Nahum Rackower* and Aaron Rakefet-Rothkoff® both feel that
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Samuel’s concept of dina d’malkhuta dina is explicitly connected
with another of Samuel’s laws, namely, the law determining the
rights and the authority of a Jewish king.

The powers of a Jewish king were delineated in the Book of
Samuel.® The prophet enumerates a list of powers which fell
within the king’s jurisdiction. Nevertheless, a dispute arose. Ac-
cording to one point of view, enunciated by the same Amora
~ Samuel, the Bible, by enumerating the various powers of a king
in this passage, grants these as the inherent rights of all kings.”
On the other hand, another view held that the listing of such
powers was merely the prophet’s method of discouraging the
people of Israel from choosing a king.® They were warned that
certain rights, certainly those enumerated, would be lost to them
and usurped by any king if they persisted in their determination
to do so.

Rackower cited the decision of Maimonides who ruled in favor
of Samuel’'s view.® Accordingly, Rackower equated the two prin-
ciples put forth by Samuel: the principle derived from the Book
of Samuel which grants the Jewish king all rights and authority,
and the principle of dina d’'malkhuta dina. While the first estab-
lished the powers of the Jewish king, the second expanded these
powers to include a non-Jewish king as well. While the first
spoke of a time when Jews resided in their own land, the second
enlarged it to include a new situation, namely, when Jews found
themselves in exile under foreign domination.

He derived the basis for equating Samuel’s two laws from
statements made by some of the sages of the Middle Ages. An
impressive array of sources — Nahmanides, Meiri, Ibn Adret,
Yom Tob Ibn Ashbilli, Nissim Gerondi, Simon b. Zemah Duran
and Moses Trani were named to prove his thesis. Having cited
all these sages of the Middle Ages and their seeming unanimity
concerning the connection and dependence between the two
statements of Samuel, Rackower unhesitatingly concluded that
the basis for dina d’malkhuta ding found its source in Samuel,
the Amora’s interpretation of Samuel, the prophet’s words. Thus,
the Jew of the Diaspora is juridically bidden to accept the laws
of the state in which he resided. Since the non-Jewish king is but
the extension of his Jewish counterpart, his authority stems from
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the same source as that of the Jewish king; namely, the Biblical
portion which enumerates the rights of Jewish kings.

III

At first glance, following the customary rules of the Talmud,
the decision reached by these rabbinic authorities appears well
founded. In civil disputes between Rab and Samuel, the Halakhah
is according to Samuel. Thus, a king should be granted all the
powers enumerated in the Biblical passage. However, it must
also be mentioned that a number of authorities ruled in opposi-
tion to Samuel and agreed with Rab’s point of view granting
none of these rights and powers to a king.!* The Tosafists, (ac-
cording to Ibn Adret), as well as Mordecai and Gersonides, spe-
cifically denied to a Jewish king the powers granted by dina
d'malkhuta dina. They accordingly decided 13 =i 7om .M
In addition, there are many who appear to waver between the
two points of view. Thus, Joseph Ibn Habbib'® at one time ruled
in favor of Samuel and at another time ruled the opposite.'* Ibn
Adret agreed at one point that a king is granted all powers!® but
appears to deny this elsewhere.'® Don Isaac Abrabanel, in his
Commentary to Samuel, agreed that 3 0D, (granting
full authority to a king),’* but elsewhere concluded DT RYT
(that these rights were never granted a king).!® |

It becomes obvious that there is an equally impressive array
of sages who ruled against, or at least wavered in their assessment
of Samuel’s law regarding the powers assigned to a Jewish king.
Surely neither Rackower nor Rothkoff can possibly conclude
that all these sages also ruled against the concept of dina d’malk-
huta dina. However, this is exactly the conclusion one has to reach
if one postulates that the two concepts are interrelated, with
the one, (12 701D) being the reason and source for the
other, (dina d’'malkhuta dina). The facts deny such a conclusion
since every one of the above mentioned authorities clearly ac-
cepts Samuel’s dictum of dina d’malkhuta dina. They obviously
do not accept the theory that dina d'malkhuta dina is based
upon Samuel, the prophet’s exhortation.

A second point must now be raised. If the basis for the concept

92



Dina D’Malkhuta Dina: Solely a Diaspora Concept

of dina d'malkhuta dina is Samuel, the prophet’s words, then just
as the core of the Parshat Hamelekh,** applied to Judea, so must
its corollary. If one is to follow Rackower and Rothkoft’s reason-
ing, dina d’'malkhuta dina would also be applicable to the Land
of Israel, not merely to a Jewish king, but to any government
therein established, e.g. Persian, Roman, Turkish, British, etc.
If the two concepts are interrelated, then as a Jewish king has
rights and powers in Israel, so would a non-Jewish king’s author- -
ity be recognized by Jewish law. Yet, almost all scholars, classic
or modern, fully agree that dina d’'malkhuta dina never applied
to Eretz Yisrael.' It certainly never occurred to any of them that
the very core and source for this law might be inextricably related
to Eretz Yisrael.*

Finally, it is clear that Rackower and Rothkoff misread the
meaning of some of the sources cited in their articles, These
sources do not interrelate the two laws of Samuel. In fact, they
treat them as basically two separate concepts, dealing with in-
dividuals whose powers are similar, but are nevertheless guar-
anteed from two separate sources. The Jewish king derived his
power from statements made in the prophetic sources, the non-
Jewish king from one of three sources enumerated by the sages
of the Middle Ages and their concept of kingship.** However,
since both rule the people and since Jews have been subjected to
both authorities, the obvious parallels were made. Analogies
were drawn, not to the sources of their separate powers, but to
the safeguards set to limit both in order to ensure against un-
limited, autocratic rule. Thus, Nahmanides, along with others,
circumscribed a king’s power and made sure that it was not
unlimited. Any edict issued by a king on a whim was considered
“royal robbery.” In order to justify this limitation, Nahmanides
said that a similar limitation was present even with a Jewish king.
The laws which a Jewish king issued also had to be “known
statutes” or tradition from the prophetic passage describing a
Jewish king.**

The same is equally true of Meiri.2* He, like so many others
who were cognizant of the terrible results of discriminatory laws,
attempted to prove that any tax decree, as long as it included
everyone equally and was not levelled at any individual or group
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exclusively, was valid. Furthermore, Meiri stipulated that dina
d'malkhuta dina was applicable only to laws directly related to
the king and when such laws directly concerned and benefited
the king. In his attempt to justify these limitations, Meir1 cited
the parallel situation involving a Jewish king. In this case also,
similar restrictions had been placed by the prophet Samuel. The
powers cited by the prophet reflected laws which were equally
enacted upon all subjects and affected the king or the kingdom
personally and directly.**

Rackower, in a footnote, mentioned others who, in his opinion,
interrelated Samuel’s two laws.*® In each case, the sage merely
attempted to justify one or another limitation and sought proof
by comparing the two cases. They attempted to show that since
both cases concerned the powers of a king it should follow that
restrictions applied to a Jewish king should certainly be equally
valid for a non-Jewish king. None of these sources linked the two
laws to each other and none attempted to base one upon the other.

Iv

Samuel’s law of dina d’'malkhuta dina was based upon the
reasons outlined by the sages of the Middle Ages. It did not ante-
date him*® and it certainly did not include the monarchs of Judea.
No one explicitly stated that dina d’malkhuta dina included the
Holy Land.”™ This was true for Jewish and certainly for non-
Jewish kings. The Jews of Palestine or of the Diaspora would
not recognize any foreign power in Judea. By the 15th century,
however, there were some rabbis who claimed that the “kings”
of ancient Judea, while the state was under foreign domination,
ruled by means of the concept of dina d’'malkhuta dina.*® The
Persians, the Syrians, the Romans appointed some of the rulers
and kings of Judea who reigned by the power vested in them by
the conquerors of the kingdom. Thus, these rabbis looked back
into history and saw that the power of Ezra and the later kings
of Judea rested upon the authority vested in them by the foreign
conquerors. Any historian will recognize that these are extremely
late sources that have no bearing upon amoraic days and cer-
tainly not for an earlier period. These early rulers obviously
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reigned by the authority granted them by foreign powers. How-
ever, this in no way hints that their authority was based on the
concept of dina d’malkhuta dina. To the contrary, although Ezra
was appointed by Darius, it was not recognition of the justifica-
tion of that power but rather sheer force which made it authori-
tative. In other words, the choice was never in the hands of the
Jews. :

During the times when the land of Israel was conquered by
foreign powers, the laws of the conquerors were obeyed. How-
ever, the Jews never granted legitimacy to any conqueror of the
Holy Land. They certainly did not consider establishing a prin-
ciple that the law of such a state is the legitimate law. :
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