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SURVEY OF RECENT HALAKHIC 
PERIODICAL LITERATURE

TREASURE TROVE AND KINYAN HAZER

1. Cash Secreted in a Desk

R ecently, news items appeared reporting that a member of the 
faculty of the Yeshiva of New Haven found a large sum of cash 
– $98,000 – wedged behind the drawer of a second-hand desk 

that he had purchased and promptly returned the small fortune to the 
seller. The money was discovered only because the purchaser found it 
necessary to disassemble the desk in order to bring it into his home. The 
press correctly found the exemplary honesty of the fi nder remarkable and 
the incident certainly served to demonstrate the probity and scrupulous-
ness of observant Jews and to enhance the prestige of the entire commu-
nity.1 But was the fi nder’s conduct mandated by Halakhah or was it an act 
of piety above and beyond any normative obligation?

Restoring lost property is a biblical obligation. The regulations gov-
erning return of lost property are myriad and detailed. Title to property 
that is merely misplaced within the owner’s premises, or the existence of 
which has been forgotten, remains vested in its owner. Lost objects be-
come the property of the fi nder only if yi’ush has occurred, i.e., the 
rightful owner has despaired of recovering his property. If yi’ush has oc-
curred, the item is regarded as abandoned. The criteria for establishing 
yi’ush are complex. A fi nder who comes into possession of lost property 
after yi’ush has occurred may seize the property and claim it as his own.2 
Nevertheless, in at least some circumstances, the fi nder may be duty-
bound to restore the object to its owner but that obligation is “beyond 
the boundary of the law,”3 i.e., the duty is an obligation in equity rather 
than in law.4 

1 See Huffi ngton Post, November 11, 2013; New York Daily News, November 12, 
2013; Hunter Stuart, “What Happened When a Rabbi Found $98,000 in a Desk 
From Craigslist,” Ottawa Citizen, November 12, 2013; and C.B. Weinfeld, “Kiddush 
Hashem in New Haven,” Yated Ne’eman, November 15, 2013, pp. 75-77.

2 See Shulhan Arukh, Hoshen Mishpat 259:5.
3 See Rema, Hoshen Mishpat 259:7. Cf., Rema, Hoshen Mishpat 356:7 and 368:1. 
4 For a limited discussion of the ramifi cations of this distinction see J. David Bleich, 

Contemporary Halakhic Problems, III (New York, 1989), 367, note 29.
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In the case of money found behind the drawer in the desk, the pur-
chaser’s obligation to return the money would depend upon two factors: 1) 
Did the seller become aware of the fact that the funds were misplaced 
and, if so, did he subsequently abandon the money? 2) Even if yi’ush oc-
curred, did the seller retain title because yi’ush is of no consequence with 
regard to objects within one’s own domain? 

Tosafot, Bava Mezi’a 26a, s.v., ve-neizal, announces as a general rule 
that “a householder does not abandon that which is in his house because 
he will fi nd it today or tomorrow.” Terumat ha-Keri 262:5, s.v. aval,5 infers 
from the words of Tosafot that, if the householder does not react in the 
usual manner and we hear explicitly from him that he has abandoned hope 
of fi nding the object, yi’ush is effective.6 However, Ramban, Milhamot ha-
Shem, Bava Mezi’a 26b, declares that yi’ush on the part of a bailee is inef-
fective because “the domain of the bailee is the domain of the owner.”7 The 
clear implication is that, according to Ramban, a proprietor’s yi’ush with 
regard to property within his domain is ineffective as a matter of law.8 Thus, 
the fi nder’s obligation to return the cash would depend upon resolution of 
the controversy between Tosafot and Ramban. 

2. Treasure Trove

As a general rule an abandoned object becomes the property of the 
person who comes into possession of that object provided that he takes 
possession with intent to acquire title. An exception with regard to necessity 

5 See also R. Meir Arak, Minhat Pittim 259:6.
6 See also Rosh, ad locum.
7 See also Nemukei Yosef, Bava Mezi’a 23b.
8 It seems to this writer that the most facile explanation of Ramban’s thesis is that 

Ramban draws a sharp distinction between a lost item and something that is merely 
mislaid. Yi’ush serves to obviate the obligation to return lost property and to grant 
license to a subsequent fi nder to acquire title for himself. Yi’ush is effective only if it 
occurs after the item has been lost. So long as the item is within the owner’s domain, 
according to Ramban, it is by defi nition not “lost from him” (Deuteronomy 22:3) 
and yi’ush is of no effect. Cf., however, Kezot ha-Hoshen 259:1 who explains Ramban’s 
position by asserting that Ramban actually maintains that yi’ush does effectively con-
stitute abandonment even with regard to property within one’s domain. Neverthe-
less, such yi’ush is of no practical effect because, since the abandoned object is located 
within the individual’s own domain, he immediately reacquires title by virtue of hazer, 
which serves as a kinyan even without knowledge or intent on the part of the pro-
prietor of the hazer. Accordingly, Kezot concludes that, even according to Ramban, 
yi’ush renders the property ownerless even within one’s domain in the relatively rare 
situations in which hazer cannot serve as a kinyan in the absence of intent, e.g., hazer 
she-einah mishtameret, an unprotected hazer. The circumstances surrounding the mis-
placed or forgotten cash do not constitute one of those exceptions. 
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of intent exists in instances in which the property to be acquired is located 
in a hazer ha-mishtameret, i.e., a safeguarded area belonging to the would-
be owner. Transfer of title or acquisition of title to ownerless property 
requires a formal act of acquisition, or kinyan, coupled with intent to 
acquire title. Hazer, i.e., physical presence of the object to be acquired 
within the confi nes of already owned property, serves as a kinyan.9 
Subject to certain exclusions, the rule is that hazer serves as a means of 
acquiring title even without intent and even without knowledge of the 
existence of the transferred or acquired object.

The Mishnah, Bava Mezi’a 25b, declares that a person who comes 
upon valuables secreted in an “ancient” wall or in the ruins of an ancient 
wall acquires valid title. That rule is limited to valuables that are ancient 
in appearance. If the structure is more recent in origin the proprietor is 
deemed to be the owner of anything found within the inner half of the 
wall on the assumption that the owner secreted the valuables therein; if 
found within the outer half of the wall the object becomes the property 
of the fi nder on the assumption that the object was placed in the wall by 
a member of the public who later abandoned it. With regard to valuables 
found in the outer part of the wall, neither the owner of the wall in which 
an item has been placed for safekeeping and later abandoned nor the pur-
chaser of the structure automatically acquires title by virtue of hazer. 
Since title does not vest in the owner of the structure, such items become 
the property of whoever discovers and takes possession of them.

The rulings recorded in the Mishnah represent an exception to the 
general rule that hazer serves to vest title on behalf of the proprietor even 
in the absence of knowledge and intent. Early-day authorities advance a 
number of different theories explaining this exception:10 

1) Tosafot, Bava Mezi’a 26a, s.v. de-shatikh,11 advance a thesis to the 
effect that hazer does not serve as a kinyan for property that the 

9 The governing theory is that possession and control of an abandoned object 
serves to vest title in the claimant. Physical presence on or within already owned 
property, movable or immovable, is deemed possession. Control is established either 
by the presence of barriers or the like designed to exclude trespassers or by the physi-
cal presence of the owner coupled with intention to acquire title. Some authorities 
maintain that such intention must be announced. See Shulhan Arukh and Rema, 
Hoshen Mishpat 268:3.

10 Analytic expositions of these various theses advanced by latter-day commentators 
are cited by Ozar Mefarshei ha-Talmud, Bava Mezi’a 26a. In addition to the positions 
cited, Ra’avad, Hilkhot Gezelah ve-Avedah 16:8, declares that the Mishnah speaks only 
if a hazer she-einah mishtameret. See infra, note 12.

11 See also Rosh and Nemukei Yosef, ad. locum. Cf., Rosh 2:10 and the discussion 
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proprietor of the hazer may never fi nd.12 Applying that theory, 
Tosafot assert that a customer can acquire title to coins he fi nds in a 
store because the proprietor of the store does not preempt others by 
automatically acquiring title by virtue of hazer to small objects that 
he may never come upon.13

2) Mordekhai, Bava Mezi’a, sec. 258, asserts that the rule providing 
that hazer serves as a kinyan without knowledge or intent on the 
part of the proprietor applies only to lost property that comes into 
an already owned hazer but not to concealed treasure that comes 
into a purchaser’s possession simultaneously with conveyance of 
other property. This is so, declares Mordekhai, because, although 
a purchaser has a general desire that his hazer acquire title on his 
behalf to whatever will come into his domain, it does not occur to 
him that treasure is already hidden in the hazer. Accordingly, the 
treasure remains the property of the original owner until it is actu-
ally found and seized by someone else.14 

Mordekhai, citing Avi Ezri, applies this principle to the case of a 
person who purchased lead to cover his roof but then changed his 
mind and resold the metal to a friend who discovered that the mate-
rial was “entirely silver inside” and “covered with lead on the out-
side.” Since the original purchaser had no inkling of the presence of 
a precious metal, asserts Mordekhai, he does not acquire title to the 
silver and therefore the silver becomes the property of the ultimate 
recipient who discovers the true nature of the precious metal.

of Hiddushei R. Akiva Eger, Bava Mezi’a 26a, addenda, s.v. ve-ulam and R. Ya’akov 
Blau, Pithei Hoshen, I, Dinei Aveidah 9:6, note 17. 

12 R. Iser Zalman Meltzer, Even he-Azel, Hilkhot Gezelah ve-Avedah 16:8, ascribes 
a similar view to Ra’avad, ad locum. Ra’avad, however, describes the situation as one 
in which the hazer is “einah mishtameret,” i.e., “not safeguarded.” A hazer that is not 
mishtameret does not serve as a hazer for purposes of acquiring title other than with 
knowledge and intent of the proprietor. Thus, argues Even he-Azel, Ra’avad asserts 
that a hazer cannot be regarded as safeguarding property on behalf of the owner of 
the hazer in circumstances in which the owner will never become aware of the existence 
of that property. Maggid Mishneh, in his commentary on Rambam, ad locum, declares 
that Ra’avad regards the rule of the Mishnah as limited exclusively to an unprotected 
ruin, but as inapplicable to a hazer that is actually mishtameret. 

13 A similar decision was reached in an early common law case, Bridges v. Hawkes-
worth, 21 L.J. (Q.B.) 75, 15 Jur. 1079, 7 Eng. Law & Eg. R. 424. For a survey of 
confl icting views and subsequent decisions in cases regarding disputes in this nature 
see Hannah v. Peel [1945] K.B. 509.

14 Netivot ha-Mishpat 268:3 confl ates Mordekhai’s position with that of Tosafot. If 
so, the thrust of Mordekhai’s comment is that, since the purchaser does not contem-
plate the presence of hidden treasure, it is likely that he will never discover its pres-
ence. See also Netivot ha-Mishpat 232:8.
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Rema, Hoshen Mishpat 232:18, addresses the case of a dealer 
who contracted for the purchase of a base metal. Upon resale, 
the successor in title discovered gold or silver. The identity of the 
original owner was either unknown or, for whatever reason, the 
original owner failed to assert a claim. Rema rules that, since the fi rst 
purchaser was unaware of the real value of the metal, the later 
purchaser, who did become aware of the precious nature of the 
metal, acquires title to the full value of the metal. That ruling is 
consistent with the position of Mordekhai.

3) R. Avigdor Kohen, cited by Mordekhai, Bava Mezi’a, sec. 260, 
maintains that hazer can serve as a means of acquiring title with-
out knowledge or intent only with regard to ownerless items such 
as hatchlings or incapacitated animals that are “often and usually” 
(shekhiah ve-ragil) found upon real property but not with regard to 
items such as coins that are not customarily found in a hazer. The 
underlying theory is that the owner of the property intends that his 
hazer serve as a kinyan only for ownerless property whose potential 
presence therein is “asik ada’ateih,” i.e., he is aware of the possible 
presence of such items and, if and when they are present, wishes to 
acquire them by means of hazer. Rema, Hoshen Mishpat 268:3, rules 
in accordance with this view.15

4) Rambam, Hilkhot Gezelah ve-Avedah 16:8, maintains that the only 
case in which hazer does not serve to acquire title on behalf of the 
owner of the property is the case of treasure trove that is not likely to 
be discovered by any person and hence is lost not only to the right-
ful owner but is also “lost to all people.” In effect, Rambam asserts 
that hazer cannot serve to vest title in such circumstances because 
property that is not normally available to any person remains owner-
less until those circumstances change. Thus, for example, property 
that is left in zuto shel yam, or intertidal space, becomes res nullius 
because it faces imminent destruction and is “lost to all per-
sons.” Rambam similarly regards property interests as having been 
stripped from any object that is not likely ever to be available to 
any person.16

5) Mordekhai, Bava Mezi’a, sec. 259, also cites R. Baruch of May-
ence who maintains that hazer cannot serve as a kinyan for ac-
quisition of lost property because, had the person who lost such 
property known that his property was actually safely preserved 

15 Cf., however, Netivot ha-Mishpat 132:8, cited infra, section 6 of this discussion.
16 Cf., however, Mirkevet ha-Mishneh, loc. cit., who equates Rambam’s position 

with that of Tosafot.
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within the hazer of another individual, he would not have aban-
doned it.17

6) Tosafot Hizoniyot, cited by Shitah Mekubbezet, Bava Mezi’a 26a, and 
Ravyah, cited by Hagahot Asheri, Bava Mezi’a 2:9, maintain that 
hazer serves to vest property even without intent only if the title to 
the hazer has vested before the chattel enters the hazer. However, 
already ownerless property cannot be acquired by means of hazer 
if it came within the confi nes of the hazer at a time that title to the 
hazer had not yet vested.18

7) Rosh, Bava Mezi’a 2:9, does not regard the rule of the Mishnah 
concerning treasure trove as establishing a general exception to the 
rule of kinyan hazer. According to Rosh, the rule of the Mishnah 
applies only to property in the Land of Israel and is limited to valu-
ables acquired by right of conquest19; otherwise hazer invariably 
serves as a kinyan even without knowledge or intent of the propri-
etor of the hazer.

3. Jewelry Instead of a Highchair

An interesting and complex application of these various theses is the 
subject of controversy between two contributors to the European Torah 

17 That view is accepted by Sema, Hoshen Mishpat 260:2. However, Netivot ha-
Mishpat 260:1 declares that view to have been rejected by all other decisors. 

18 See Shakh, Hoshen Mishpat 198:7 and 202:3 as well as Kezot ha-Hoshen 198:2 
and 202:3. Cf., the problems raised by Mahaneh Efrayim, Hilkhot Kinyan Hazer, no. 
14 and Kezot ha-Hoshen 198:2. R. Ya’akov Kanievski, Kehillot Ya’akov, Bava Mezi’a, 
no. 24, asserts that Tosafot Hizonit and Ravyah concede that, with intent to acquire 
title, hazer serves as a kinyan even for chattel previously present in the hazer. R. Shimon 
Shkop, Hiddushei R. Shimon Yehuda ha-Kohen, Bava Mezi’a, no. 23, asserts that, 
according to those authorities, hazer can serve as a kinyan for chattel already within 
the hazer if there is intention for such kinyan either on the part of the person acquir-
ing the chattel and the hazer or on the part of the party conveying such title. 

19 There is a limited parallel between Rosh’s theory and the common law rule gov-
erning ownership of treasure trove. When the Romans were driven out of England 
they secreted money and valuables underground. The monarch claimed title to such 
treasure trove. The law distinguished between treasures hidden with the intention 
of returning to reclaim them, which were regarded as the property of the king, and 
abandoned property, which might be claimed by the fi nder. 

Treasure abandoned by the indigenous tribes at the time of the conquest of the 
Land of Israel did not become the property of the king but, according to Rosh, no 
longer belonged to the original owners whose title was extinguished by virtue of the 
right of conquest. For a discussion of ambiguity in Rosh’s position with regard to 
who actually acquired title see R. Ya’akov Blau, Pithei Hoshen, I, Dinei Aveidah 3:5, 
note 11.
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journal Kol ha-Torah. In issue no. 55 (Tishri 5764) of that publication, 
R. Chaim Krausz, a member of the faculty of the Gateshead yeshiva, pres-
ents a case involving an allotment of highchairs offered for sale individually 
at public auction in their original packing cases. Simon, who was otherwise 
engaged, asked his friend Reuben to acquire one of the highchairs on his 
behalf and undertook to reimburse him for the costs incurred. Reuben 
purchased the highchair as requested, took it home and the next day de-
livered the still sealed package to Simon. Upon opening the container, 
Simon found no highchair. Instead, he found the box to be fi lled with, 
literally, hundreds of pieces of gold jewelry. Assuming that the seller had 
no claim or, for reasons of his own, chose not to advance a claim of own-
ership, which of the two, Reuben or Simon, acquired title to the prop-
erty? Did Simon who “discovered” the valuables acquire title as the fi nder 
or was he preempted by Reuben who, by virtue of having had 
the jewelry in his domain, acquired title by means of hazer, despite his 
lack of knowledge or intent?

In this case, since it is virtually certain that the container would be 
opened almost immediately, according to both Tosafot and Rambam, 
the container itself should have served as a hazer for purposes of kinyan 
since title to the container was conveyed together with title to the high-
chair. The defi nition of hazer for purposes of kinyan is not limited 
to real property; any chattel may serve as a hazer for purposes of 
kinyan.20

Hence, if Simon acquired title through Reuben’s purchase of the 
sealed container on his behalf, Simon ostensibly would have acquired title 
to the contents on the basis of hazer, i.e., on the basis of their presence in 
the container that has become Simon’s hazer, even in the absence of 
knowledge on the part of Simon regarding the nature of the contents. 
The issue, then, is whether Simon can acquire title through the act of his 
agent, Reuben, in a situation in which the seller, having no knowledge 
of the agency, believes he is transferring title to Reuben rather than to 
Simon on whose behalf Reuben is acting. 

Ramah, cited by Tur Shulhan Arukh, Hoshen Mishpat 183, followed 
by Shulhan Arukh, Hoshen Mishpat 183:4, rules that, even if the seller has 
no knowledge of the agency and despite the fact that the agent has ex-
pended his own funds in consummating the purchase, title is immediately 
vested in the principal with the result that neither principal nor agent can 
subsequently renege. Darkei Mosheh, in his commentary on Tur Shulhan 

20 See Shulhan Arukh, Hoshen Mishpat 200:3. See also R. Ya’akov Blau, Pithei 
Hoshen, VII (Jerusalem, 5754) chap. 8, secs. 7-12. 
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Arukh, ad locum, declares that Rabbenu Jeruchem, Netiv 28, part 1, dis-
agrees and maintains that the principal does not acquire title unless the 
agent expressly informs the seller of his role as agent. However, Shakh, 
Hoshen Mishpat 183:2, maintains that there is no controversy between 
those authorities. Ramah’s ruling to the effect that the knowledge and 
intent of the seller is irrelevant, declares Shakh, is limited to instances in 
which agency was explicitly established by appointment on the part of the 
principal. Rabbenu Jeruchem, who rules that, in order for title to vest in 
the principal, the seller must be informed, declares Shakh, is addressing 
only a situation in which the purchaser, using his own funds, acts on the 
basis of zekhiyah, or self-appointed agency; only in such cases is the rule 
that, for the act to be irrevocable, the seller must be made aware of the 
identity of the actual purchaser in whom title is to be vested. 

Rabbi Krausz believes those rules to be irrelevant to the case under 
discussion because, under the circumstances described in this case, the 
sale is void since the parties contracted for the sale of a highchair, not for 
the sale of jewelry. Since there was no sale, Reuben could not have been 
acting as Simon’s agent. The jewelry itself was abandoned by the rightful 
owner, as evidenced by the fact that no claim was asserted by the seller. 
Reuben might have acted as a self-designated agent for the purpose of 
acquiring the abandoned property on behalf of Simon but, as Rema, 
Hoshen Mishpat 183:3, rules, for title to vest in Simon, Reuben would 
have had to have knowledge of the nature and value of the property he 
sought to acquire for Simon. 

However, Reuben did take possession of the cardboard container and 
its contents. Hence, despite his lack of awareness of the existence of aban-
doned valuables within the package, Reuben was in a position to acquire 
title for himself by means of hazer since hazer does not require knowledge 
or intent. That is certainly the case according to Rambam who, in ex-
plaining why title to treasure trove found in a wall is not acquired by the 
owner of the house, advances the thesis that hazer cannot serve to acquire 
title only because treasure trove is not likely to be discovered and hence 
is “lost to all persons.” Only according to Rosh who maintains that, other 
than in the limited case of the Mishnah, hazer always serves to vest title 
even in the absence of intent, would Reuben be able to claim the valu-
ables. According to Tosafot the matter is less clear. Title to treasure trove 
is not acquired by means of hazer because there is little likelihood that it 
will be discovered by the purchaser of the property. That is probably the 
case with regard to Reuben and the box that he purchased. Reuben was 
highly unlikely ever to become aware of its valuable contents since there 
was no cogent reason to assume that the carton contained valuables. 
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Reuben fully intended to deliver the box to his friend Simon unopened. 
According to both Mordekhai and R. Avigdor Kohen, Reuben certainly 
did not acquire title to the jewelry since no one could anticipate the pres-
ence of jewelry in a cardboard box purportedly containing a highchair. 
According to Tosafot Hizoniyot, Reuben had no claim since the jewelry 
came into his possession simultaneously with the hazer rather than after-
ward. Obviously, according to R. Baruch of Mayence, Reuben had no 
claim since it is his position that hazer cannot serve to vest title to lost 
property. Accordingly, argues Rabbi Krausz, Simon, who is now in pos-
session of a carton of jewelry, may claim that the weight of authority sup-
ports his contention that Reuben cannot claim title on the basis of the 
fact that the cardboard container had been physically within the confi nes 
of his hazer. The valuables therefore would become the property of Si-
mon upon his discovery of their existence within the box.

However, Rabbi Krausz suggests a countervailing consideration that 
would serve to vest title in Reuben. Reuben, in taking possession of the 
container, intended to acquire title to the container and its contents on 
behalf of Simon. Consequently, Reuben’s acquisition of the abandoned 
property, even if on the basis of hazer, was on behalf of Simon. Did Reu-
ben have the capacity to do so? 

Rabbi Krausz explores the question of applicability of the principle of 
zekhiyah, or self-appointed agency, to abandoned property. The principle 
of zekhiyah is based upon the notion that an act can be performed on 
behalf of another party provided that such act redounds entirely to the 
benefi t of that party. However, the Gemara, Bava Mezi’a 10a, records a 
controversy with regard to whether a self-designated agent can validly 
perform a benefi cial act on behalf of a second party in circumstances in 
which he thereby prejudices the interests of a third party. Such is the case 
with regard to taking possession of abandoned property on behalf of a 
second party, or magbiha mez’iah le-havero, since such seizure deprives all 
others of the possibility of acquiring title to that property. Since the jew-
elry in question was abandoned property and Reuben took possession on 
behalf of the second party, that act would fail to vest title in the second 
party if it is assumed that zekhiyah is of no avail with regard to abandoned 
property. 

The issue then becomes whether, having failed as a means of vesting 
title in the intended benefi ciary, does the property remain res nullius or 
does the kinyan resolve itself into an act of kinyan vesting title in the per-
son taking possession of the lost property. If so, the valuables would vest 
in Reuben and title would not transfer to Simon upon delivery of the 
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package because, since Reuben had no intention of transferring title to 
valuable jewelry, such transfer would be void because of error. 

To this writer, the issue of magbiha mezi’ah le-havero, i.e., who ac-
quires title when a person seizes an ownerless object on behalf of another 
person, seems to be irrelevant. That issue is germane only when there is 
intention to acquire title to an ownerless object. In the case of the jewelry 
that was not known to have been secreted in the container, there was no 
intent to acquire title to the jewelry and, in the absence of intention to 
acquire title, no form of acquisition, other than hazer, is at all signifi cant. 
However, for the reasons noted earlier, according to most authorities, 
hazer would not have been effective as a kinyan in the situation described. 
Absent a kinyan in the form of hazer, title can be acquired only if, and at 
the time that, the nature and value of the object becomes known. At that 
time the jewelry was already in the possession of Simon. 

4. Security Interests in Invalid Sales and a Copper Wedding Ring 

Writing in a more recent issue of Kol ha-Torah, no. 77 (Tishri 5774), a 
well-known authority, R. Yitzchak Zilberstein of Bnei Brak, challenges the 
suggestion that Reuben might have acquired title to the ownerless jewelry 
on behalf of Simon. Rabbi Zilberstein contends that the issue of title in 
instances of magbiha mezi’ah le-havero arises only when no money is ex-
pended by the person who takes possession of the ownerless property. 
When money is expended, contends Rabbi Zilberstein, the person who 
takes possession intends to acquire a security interest in the object in order 
to assure himself of reimbursement. Thus, Reuben, who advanced his own 
money in purchasing what he believed to be a relatively inexpensive high-
chair on behalf of Simon, would have retained the right to keep the con-
tents of the container in the event that Simon should fail to reimburse him. 

In support of that position Rabbi Zilberstein cites a ruling of his re-
nowned father-in-law, the late R. Joseph Shalom Eliashiv, in an entirely 
different matter. A prospective groom purchased a wedding band repre-
sented by the seller as fashioned of gold. Sometime after the wedding, the 
ring became damaged and was brought to a jeweler for repair. Upon ex-
amination, the jeweler found it to be made of copper rather than of gold. 
The groom was concerned that his original purchase of the ring was void 
for reason of fraud. Hence, since the ring never belonged to him, he had 
failed to contract a valid marriage and as a result was living in an extra-
marital relationship.21 Rabbi Eliashiv is purported to have ruled that, 

21 Actually, a fraudulent sale is not void but voidable, i.e., the purchaser, at his op-
tion, may either rescind the purchase or ratify the sale at the agreed upon price. Sema, 
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since the sale of the ring was a nullity, the groom was entitled to recover 
the purchase price and, accordingly, could legitimately hold the ring as 
security for that debt. Marriage is effected by conveyance of an object of 
value to the bride. The groom need not necessarily possess full title to the 
object he conveys to the bride; conveyance of a security interest to the 
bride by a groom is suffi cient to effect a valid marriage.22 Hence, the mar-
riage was valid because, although the groom did not own the ring, he did 
enjoy a security interest in the ring which he, in turn, conveyed to the 
bride.23

However, one point seems to be lacking in that analysis. Misrepresen-
tation of the value of a ring used to solemnize a marriage constitutes 
fraud and, unless ratifi ed, renders the marriage invalid. In the case de-
scribed, it must be presumed that the bride was led to believe that the 
ring was fashioned from gold. If so, even the security value would have 
been equal to the value of gold. However, the security value of copper 
cannot be greater than the value of copper. 24 If so, recognition that the 
bride received the groom’s security interest in the ring is of no conse-
quence because the bride did not agree to plight her troth for the much 
lower security value of copper.25

Hoshen Mishpat 227:8, declares that, if ratifi ed, the sale is valid retroactively. Cf., 
Netivot ha-Mishpat 227:1. Consequently, in order to obviate fear of transgression, the 
groom might simply ratify the sale. Whether the seller can rescind the sale prior to 
ratifi cation by the purchaser is a matter of controversy as recorded by Shulhan Arukh, 
Hoshen Mishpat 227:4.

If title to the fraudulently sold item is transferred to a third party, e.g., the bride, 
before the purchaser becomes aware of the overcharge, the third party may acquire 
valid title but the purchaser may nevertheless have recourse to recover the overcharge. 
See Ri mi-Gash, Bava Mezi’a 65a; Divrei Ge’onim, kelal 6, no. 38; and Hashukei 
Hemed, Bava Batra, p. 395. 

22 See Shulhan Arukh, Even ha-Ezer 28:12. Rema cites authorities who maintain 
that this rule applies only to a pledge received other than at the time the loan was 
extended. In the case under discussion the ring was “seized” as a pledge at the time 
that the fraudulent nature of the sale was discovered, i.e., subsequent to the time of 
the “loan.” 

23 The incident together with the halakhic discussion of the validity of the marriage 
is reported in Ve-Ha’arev Na, II, 213-214. 

24 Rabbi Eliashiv seems not to have made his point regarding conveyance of the 
groom’s security interest in the case of a ring found to be made of copper instead of 
gold. Rather, Rabbi Eliashiv seems to have made this point in the case of the groom 
who was overcharged for a gold ring. In the latter case the point is entirely cogent. 
See Hashukei Hemed, Bava Batra, pp. 395-396.

25 Cf., Hashukei Hemed, p. 396, who adds the phrase “particularly in our day in 
which the face of the woman is covered,” i.e., she cannot see the ring and has no idea 
of its value other than that the ring is represented as having the value of a perutah. 
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The marriage may nevertheless have been valid because of another 
factor. In some circles, before the groom conveys the ring to the bride, 
the offi ciant takes hold of the ring, displays it to the witnesses and pro-
nounces, “Shaveh perutah – Its value is a perutah.” The value of any ring 
is far in excess of the statutory requirement of a perutah and that fact is 
obvious to all. If so, the halakhic purpose of such a pronouncement is 
obscure. It seems to this writer that the words are actually intended for 
the benefi t of the b-ride. She is informed that the value of the ring is rep-
resented as no more than a perutah and that, in accepting the ring, she 
agrees to plight her troth even if the value of the ring proves to be de 
minimis. The marriage would thus be valid even if the ring is not gold.26 

It follows that the marriage would similarly be valid even if the 
groom’s purchase was void because he was the victim of fraud provided 
that he retains, as Rabbi Eliashiv is reported to have asserted, a security 
interest in the value of at least a perutah. The bride, in agreeing to the 
marriage, has agreed to become the wife of the groom even if he has con-
veyed to her only an object whose value is de minimis. The security inter-
est, although no greater than the value of the copper ring, is also at least 
of de minimis value. 

Nevertheless, the reasoning advanced in the case of the wedding ring 
does not yield the claimed result in the case of valuable jewelry found in the 
box supposedly containing a highchair. Granted that, although conveyance 
of title to the container and its contents failed because of error, the agent 
nevertheless did indeed acquire a security interest in the contents of the 
container which he is entitled to hold as a pledge guaranteeing return of 
the funds he advanced. However, the extent of that security interest is lim-
ited to the amount of the purchase price. Title to value beyond the pur-
chase price could be acquired by the agent only by virtue of seizing property 
that has become res nullius. Acquisition of such title would require knowl-
edge of the res nullius nature of the object seized and intention to acquire 
title. Since the agent’s intent was limited to acquiring a security interest 
equal in value to the funds he expended, he could not, on those grounds, 
claim title to the full value of the jewelry. That leaves the agent, Reuben, 
only with the claim, if applicable, that he acquired title to the full value of 
the abandoned property by means of hazer, a kinyan that is operative even 
in the absence of intent to acquire title, and that, having acquired title by 
means of kinyan hazer, he thereby preempted Simon from subsequently 
acquiring title. Since the property already belonged to Reuben, Simon can-
not claim to have acquired abandoned property by virtue of seizure. 

26 Cf., Hashukei Hemed, p. 396.
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5. The Salvaged Letter

A similar issue arose recently upon discovery of an item of value 
discarded by an Israeli yeshiva. In his will, a benefactor directed that a 
building and its contents be divided in equal shares between the yeshiva 
and his heirs. Seeking to ready the building for educational use, the ad-
ministration gathered assorted papers and other items for which it had no 
use, and assumed to be without value, and directed a student to place the 
rubbish in a dumpster.

Among the discarded items was a quantity of personal correspon-
dence dating from the World War II era. While the student was carrying 
the papers to the dumpster one letter fell to the ground. Not wanting to 
leave litter in the street, the young man bent down to pick up the enve-
lope. In doing so, he discovered that the return address bore the name of 
one of the foremost scientists of the day. Upon removing the letter from 
the envelope he discovered that it set forth the writer’s beliefs concerning 
the existence of the Deity. The letter is more than a matter of mere curios-
ity. A prominent auction house has assured the fi nder that the letter and 
its signature will command a signifi cant sum at public auction. Who is 
entitled to the proceeds, the student or the joint owners of the building? 
At the time of this writing the matter is under study by a prominent Eu-
ropean bet din.

The owners of the building made no attempt to identify the author’s 
correspondents and hence were entirely unaware of the value of the letter 
in question. Ostensibly, resolution of the question of ownership should 
hinge upon determining the parameters of the rule that hazer serves as a 
kinyan even in the absence of knowledge or intent. That determination, 
in turn, hinges upon analysis of the various theses advanced by early-day 
authorities in elucidating the rule applicable to treasure trove.

In this case, however, there is an additional factor that may render the 
question of kinyan hazer moot. R. Meir Arak, Teshuvot Imrei Yosher, II, 
no. 59, discusses ownership of valuable Hebrew books seized by maraud-
ing soldiers during World War I. Those books were later rescued by Jews 
who asserted a claim of title to the “lost” property. There were serious 
considerations supporting the original owners’ claim that yi’ush had not 
occurred and that, accordingly, the books should be returned to them. 
Imrei Yosher’s interlocutor takes note of the rule governing ownership of 
property rescued from zuto shel yam, or intertidal space, as presented by 
the Gemara, Bava Mezi’a 24a. Items seized in an area about to be swept 
to sea by a receding tide and carried to sea or on ground fl ooded by a 
river belong to the fi nder and any obligation to restore them to the 
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rightful owner is based on considerations “beyond the boundaries of the 
law.” Items facing imminent destruction are regarded as “lost to all per-
sons” and become res nullius. Imrei Yosher reports that the soldiers were 
totally unconcerned with the value of the books as books but, due to the 
scarcity of paper during the war years, were acutely aware of the value of 
the leaves of a book for use in making hand-rolled cigarettes. Under the 
circumstances, it was suggested that books falling into the hands of sol-
diers were consigned to destruction and hence had ownerless status simi-
lar to the status of items found within an intertidal area.

Imrei Yosher dismissed that contention with a cryptic statement: 
“The soldiers intended to shred them [but] since they had not as yet 
done so it is not comparable to zuto shel yam.” Imrei Yosher apparently 
distinguishes between a natural disaster and an act requiring human voli-
tion. Since nature is governed by unvarying causal principles, an object 
about to be destroyed by a natural phenomenon and which cannot be 
rescued by its owner is, for all intents and purposes, already destroyed 
insofar as its proprietor is concerned. However, if the object faces de-
struction at the hands of a human agent, its fate is not assured since the 
malfeasor may undergo a change of heart. Hence, since destruction of the 
property is not already entailed as a matter of causal necessity, the owner’s 
proprietary interest does not become extinguished.27

The situation regarding a letter already consigned to a dumpster is 
quite similar to the situation addressed by Imrei Yosher. A series of events 
had been set in motion which would lead to the contents of the dumpster 
being transported to a garbage dump and effectively destroyed. But 
placement in a site from which garbage will be collected is no more than 
indicative of intent to destroy; the process of destruction has not yet 
commenced.28

27 The limitation placed by Imrei Yosher upon application of the principle of zuto 
shel yam is somewhat problematic. The talmudic formulation of this principle appears 
in both Bava Mezi’a 24a and Avodah Zarah 43a. Although reference to soldiers is 
absent in Bava Mezi’a 24a, the Gemara, Avodah Zarah 43a, discusses the rescue of 
property from armed legions and applies the same rule that governs zuto shel yam. A 
similar rule is codifi ed in Shulhan Arukh, Hoshen Mishpat 181:1. Perhaps Imrei Yosher 
distinguished between situations in which the soldiers have actually begun to engage 
in wanton acts of destruction and situations in which they have merely seized booty 
with the intention of destroying their spoils but have not actually commenced acts of 
destruction. If so, Imrei Yosher would regard only situations in which the intent has 
already been partially concretized as being comparable to zuto shel yam and would 
view the rule expressed in Avodah Zarah 43a and Shulhan Arukh, Hoshen Mishpat 
181:1, as limited to situations of such nature. See Contemporary Halakhic Problems, 
III, 362-364. 

28 Cf., Pithei Hoshen, Dinei Aveidah 4:7-8 and ibid., note 27. 
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Were the letter to have been destroyed together with the rubbish or 
were the student to prevail on the basis of the zuto shel yam principle, the 
remaining issue would be whether the administration of the yeshiva has 
any responsibility to the heirs who had a fi fty percent interest in the con-
tents of the building. Presumably, the administrators of the yeshiva agreed 
to serve as bailees and would be liable for negligence. However, it is un-
necessary to determine that disposing of what is reasonably presumed to 
be rubbish does not constitute negligence in order to exonerate them 
from liability. The liability of a bailee who is informed that an item deliv-
ered to him for safekeeping is made of silver is limited to the value of sil-
ver even if the item is actually made of gold.29 The bailee’s liability is 
limited because liability for safeguarding a bailment is determined by con-
tract. The bailee contracts in light of the information provided, e.g., if he 
is informed that the bailment is a silver item, he agrees to be held liable 
only for the value of silver, not for the value of gold. Similarly, in accept-
ing the duties of bailees vis-à-vis the correspondence of the deceased 
benefactor, in the absence of information to the contrary, it must be pre-
sumed that the yeshiva assumed liability only for the value of ordinary 
personal correspondence. Such correspondence is of no commercial value. 

Returning to the question of ownership of the letter, according to Im-
rei Yosher, the zuto shel yam, or intertidal space, consideration did not per-
tain in the case of marauding soldiers and certainly does not pertain in this 
case. Even according to Imrei Yosher’s interlocutor, that principle is not 
relevant. The student did not rescue the letter by retrieving it from the 
dumpster; rather, he examined the envelope before placing it in the dump-
ster. A person who chances upon an object rolling along a beach in the di-
rection of an intertidal area undoubtedly has an obligation to take custody 
of that object before it enters intertidal space and to restore it to its rightful 
owner. The same person, were he to come upon the object only after it had 
entered the intertidal area, might take advantage of its “destroyed” status 
and claim it for himself. However, until it enters that space it is not “de-
stroyed” and hence the fi nder has a duty of rescue. Similarly, the student 
would have had a duty to prevent the letter from becoming “destroyed” by 
being placed in a dumpster and carted off to a garbage dump.

If so, resolution of the issue of ownership reverts back to the question 
of whether the yeshiva acquired title by means of hazer. For most of the 
early-day authorities whose theses explaining the treasure trove rule of 
the Mishnah have been cited previously, the yeshiva cannot advance a 
claim on the basis of kinyan hazer. For Tosafot and Mordekhai the 

29 See Hoshen Mishpat 291:4.
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question becomes whether, in the ordinary course of events, the yeshiva 
or anyone else would have become aware of the commercial value of one 
of the letters in the collection. It seems to this writer that, even if it is 
reasonable to assume that an individual householder would examine a 
collection of such nature that comes into his possession, if for no other 
reason other than curiosity, it is unlikely that the administrators of a ye-
shiva would have the time or the inclination to do so or to direct their 
employees to do so. According to R. Avigdor Kohen, hazer would not 
effect title because the presence of a valuable autograph is no more “usual 
and likely” than the presence of small coins in a hazer. Members of the 
general public certainly would have no such opportunity and hence 
Rambam’s criterion of being “lost to all persons” seems to have been satis-
fi ed. According to Tosafot Hitzonit, hazer would not be effective since the 
hazer and its contents, including the valuable letter, were acquired simul-
taneously. If so, the student would have unchallenged claim to title as the 
fi nder of abandoned property. Obviously, according to R. Barukh of 
Mayence and Rosh, there is no reason for the general rule that hazer 
serves to vest title even without intent to be inapplicable, with the result 
that the letter would belong to the yeshiva and the heirs jointly. 

6. The Fish that Swallowed a Gold Chain

A discussion of a related question attributed to Rabbi Yitzchak Zilberstein 
is published in Ve-Ha’arev Na, III, 182-185. A customer seeking to 
purchase food for Shabbat selected a large fi sh and requested the counter-
man to eviscerate the fi sh and cut it into manageable pieces. When the 
counterman opened the belly of the fi sh a diamond-studded gold chain 
fell out.30 The customer claimed that the chain belonged to him by virtue 
of his purchase of the fi sh. The counterman asserted that, as the fi nder of 
lost property, the chain was rightfully his. Both claimants were challenged 
by the proprietor of the establishment, who argued that title had vested 
in him as the owner of the premises.31

30 Cf., the similar narrative concerning Yosef Mokir Shabbat recorded in Shabbat 
119a to which reference is made in the Sabbath song Yom Shabbat Kodesh. See Seder 
Avodat Yisra’el, ed. S. Baer (Tel Aviv, 1957), p. 202. In that case there appears to 
have been no other claimant. 

31 Generally, the proprietor cannot claim ownership on the basis of an employer-
employee relationship. See the discussion recorded in Bava Mezi’a 12b. In Kalyvakis v. 
The T.S.S. Olympia, 181 F. Supp. 32 (S.D.N.Y. 1960), the court awarded $3,000 found 
on the fl oor of a public men’s room to the fi nder. In doing so, it rejected the British master-
servant exception to the rule that lost and abandoned property belongs to the fi nder on 
the ground that such exception is not in accord with the weight of American authority. 



J. David Bleich

85

The customer’s claim seems to be without merit. He did indicate a 
determination to purchase the fi sh but did not take possession of the fi sh 
or otherwise perform a kinyan. Despite the doubt expressed by the editor 
of Ve-Ha’arev Na in an appended note, the customer does not appear to 
have a claim based upon situmta, i.e., common trade practice in effecting 
conveyance of property interests, which constitutes a rabbinically insti-
tuted form of kinyan. There can be no claim of that nature because there 
seems to be no reason to assume that the parties intended title to pass 
prior to actual delivery of the fi sh. 

The validity of the proprietor’s claim to have acquired title by virtue of 
hazer depends upon a resolution of the controversy regarding the circum-
stances in which hazer can serve as a kinyan in the absence of intent. Unless 
the proprietor himself also stood behind the counter and served customers, 
it is unlikely that he would discover valuables swallowed by the fi sh. Thus, 
according to Tosafot, the proprietor could not claim title on the basis of 
hazer. But, since the fi sh market generally eviscerated and fi lleted fi sh as a 
service to customers, the presence of the chain was likely to become known 
before delivery to the customer. The fi sh and the fi sh market were not ac-
quired simultaneously; the establishment became a hazer prior to entrance 
of the fi sh into the proprietor’s domain. The chain was lost and yi’ush oc-
curred long before the fi sh was caught and brought into a hazer. Conse-
quently, according to all the other earlier-cited authorities, including R. 
Barukh of Mayence, title would vest in the proprietor. 

7. The Autographed Book

Resolution of the issue of ownership in each of the cases under discussion 
is contingent upon application of the various theses advanced by the ear-
lier-cited authorities in explaining the rule regarding treasure trove.

The ruling of Rema, Hoshen Mishpat 268:3, regarding the purchase 
of lead later found to be silver is a citation and endorsement of the earlier-
cited position of Mordekhai. Both the editor who supplied the parentheti-
cal reference in the standard published glosses of Rema and Netivot 
ha-Mishpat 232:8 acknowledge that Rema’s ruling is made in reliance 
upon a ruling presented by Mordekhai. If so, there seems to be no reason 
to assume that the fi rst purchaser did not acquire title to the value of the 
silver because it was to be assumed that the true nature of the metal 
would never be discovered and hence its value would forever be “lost to 
all persons.” Rather, consistent with Mordekhai’s position, it is suffi cient 
that it will not occur to the purchaser that the metal he acquired is 
silver. 
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Despite an initial attempt to distinguish between the two cases, Tes-
huvot Avodat ha-Gershuni, no. 94, citing Levush 232, concludes that 
there is no difference whether the metal was lead-plated silver or whether 
it was pure silver but the original seller and purchaser lacked the expertise 
to distinguish between silver and lead. In both cases Mordekhai’s thesis is 
applicable: The purchaser’s hazer does not serve as kinyan because it does 
not occur to the purchaser that he is acquiring silver and he has no inten-
tion of doing so. Hiddushei R. Akiva Eger, ad locum, endorses the posi-
tion of Avodat ha-Gershuni. 

However, Netivot ha-Mishpat 232:8 rules in accordance with the po-
sition of Rambam and Maharik, no. 118, who maintain that hazer serves 
as a kinyan unless the lost or abandoned property is unlikely to be found 
by anyone and hence is “lost to all persons.” Netivot acknowledges 
Mordekhai as the source of Rema’s paradigm but cites Rambam’s thesis in 
explaining the applicable rationale. He then distinguishes the case ad-
dressed by Rema from an instance in which silver is represented as lead 
and delivered in a cloth, a situation in which the valuable nature of the 
metal will rapidly be discovered. According to Rambam, the cloth-
wrapped silver is certainly not “lost to all persons” and hence the fi rst 
purchaser should acquire title by means of hazer. However, according to 
Mordekhai, since the purchaser has no inkling that ownerless silver is 
about to come into his domain, hazer does not serve to vest title. Netivot 
seems to impute Rambam’s position to Rema despite the fact that 
Mordekhai, from whom the example is copied, clearly reached the same 
result on the basis of his own thesis.32

32 Rema, Hoshen Mishpat 268:3, rules that, absent knowledge and consent, hazer serves 
as kinyan only with regard to an item that is “asik ada’ateih,” i.e., an item whose presence 
in the hazer is contemplated by the proprietor, but not with regard to an item that is “eino 
ragil lavo,” i.e., an item that is not likely to appear in the hazer. The terminology em-
ployed by Rema seems to refl ect the position of R. Avigdor Kohen, cited by Mordekhai, 
rather than Mordekhai’s own position. Avodat ha-Gershuni makes no attempt to reconcile 
these two rulings of Rema or to discuss confl icting ramifi cations that may emerge. For 
purposes of the cases under discussion the apparent contradiction between Rema’s rulings 
is not a matter of consequence. A literal reading of these rulings entails the conclusion, 
contra Netivot, that they both contradict the positions of Tosafot and Rambam. 

In a strained reading of Rema, Netivot understands Rema as declaring hazer to be 
a kinyan in circumstances in which the owner is likely to seek for, and hence actu-
ally come upon, such an item. That, of course, is the position of Tosafot. Netivot 
also interprets Mordekhai as being in full agreement with Tosafot. See also Netivot 
ha-Mishpat 232:8. In what Netivot himself concedes to be an even more strained 
interpretation of Rema, Netivot maintains that Rema regards hazer as failing to vest 
kinyan only with regard to objects “lost to all persons.”
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In drawing a distinction between Rema’s case and that of silver 
“wrapped in cloth,” Netivot implies that lead-plated silver is also “lost to 
all persons.” Seemingly, he maintains that only an expert would discern 
that the lead is only an overlaying cover and that something more valu-
able lies underneath. Since the parties would ordinarily have no reason to 
consult an expert, the silver would remain “lost to all persons.”

R. Samuel ha-Levi Woszner, Teshuvot Shevet ha-Levi, IV, no. 211, ap-
plies the differing views of Netivot and Avodat ha-Gershuni to a different 
case regarding which he was consulted. An antique book dealer sold a 
rare volume for a reasonable price. Later, perusing the book at his leisure, 
the purchaser deciphered a signature of a prior owner and identifi ed it as 
the autograph of a famous rabbinic personality who died generations ear-
lier. Needless to say, the signature greatly enhanced the value of the book. 
Shevet ha-Levi notes that the autograph was plainly visible and readily 
recognizable by a knowledgeable person, as evidenced by the purchaser’s 
own immediate identifi cation. 

According to Tosafot, there certainly is a difference between silver mis-
taken for lead and an as yet unidentifi ed autograph. For Tosafot, the deter-
mining factor is whether or not the fi rst purchaser was likely eventually to 
become aware of having come into possession, or to become aware, of the 
value of the object in dispute. Silver that the contracting parties misidenti-
fi ed as lead would, in ordinary circumstances, never be recognized as silver 
by the original purchaser, who had no reason to present it to an expert for 
analysis; hence, the original purchaser acquired title to the value of lead, 
not to the value of silver. However, upon closer examination, the valuable 
autograph in the possession of the rare book dealer would have been read-
ily identifi ed, if not by the dealer himself, then by a prospective purchaser 
who would have disclosed that information to the dealer. Since it is likely 
that the dealer would have become aware of the true value of the book, he 
acquired title to the value of the book in its entirety. Consequently, accord-
ing to Netivot who espouses the positions of Tosafot and Rambam, it should 
follow that title to the full value of the volume vested in the dealer and his 
sale to the customer was voidable for reason of error. 

Shevet ha-Levi, however, suggests that a different result would obtain 
if Avodat ha-Gershuni’s position is accepted. As already cited, based upon 
the position of Mordekhai, Avodat ha-Gershuni rules that a purchaser 
does not acquire title to unclaimed silver presumed to be a base metal 
even though the valuable metal is not concealed. 

Shevet ha-Levi then distinguishes between the autographed book and 
the case of Avodat ha-Gershuni by arguing that in the case of Avodat ha-
Gershuni the original purchaser had no intention of acquiring silver 
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whereas in the case of the autographed book the purchaser had every in-
tention of acquiring a book but simply did not know that its value was 
enhanced by the signature of a prominent personality. However, that 
conclusion is not compelling. Mordekhai’s basic thesis is that a purchaser 
does not acquire title to concealed valuables because he intended to ac-
quire only the real property for which the parties bargained and did not 
consider the possible presence of concealed valuables. It may similarly be 
argued that the purchaser of the autographed book intended only to ac-
quire a book and did not consider the possible presence of a valuable 
signature and hence failed to acquire title to the augmented value to 
which the autograph gave rise.

The author of Ve-Ha’arev Na concludes, as did Shevet ha-Levi in his 
initial analysis of the case of the unidentifi ed autograph, that a decision 
regarding ownership of the gold chain found in the fi sh belly is also de-
pendent upon the confl icting positions of Netivot and Avodat ha-Gershuni. 
According to Avodat ha-Gershuni, the proprietor of the fi sh market failed 
to acquire title since his intention was to acquire fi sh and it did not occur 
to him that the fi sh might have swallowed valuables. According to Netivot, 
the jewelry was hardly “lost to all persons” with the result that the pro-
prietor did acquire title to the chain as well. Indeed, since, in all likeli-
hood, the chain would be discovered by the owner or his agent, title 
vested in the proprietor of the fi sh store even according to Tosafot. 

8. A Gold Coin Proffered as Copper 

Shevet ha-Levi extends the ruling of Avodat ha-Gershuni to yet another 
set of circumstances. A poor man was offered a coin worth ten smaller 
copper coins on condition that he return nine copper coins in exchange. 
The recipient subsequently discovered that one of the nine purportedly 
copper coins received in change was actually a gold coin that in size and 
superfi cial appearance resembled the other copper coins. Shevet ha-Levi 
cites Avodat ha-Gershuni’s decision regarding silver that was misidentifi ed 
as lead in ruling that the poor man did not acquire title to the unrecognized 
gold coin in his possession. 

Again, such a conclusion is warranted if based upon application of 
Mordekhai’s thesis. However, according to Tosafot the two cases are read-
ily distinguishable. Apparently, silver specie can readily be misidentifi ed as 
lead and the error will be discovered only by an expert. A gold coin may 
superfi cially seem to be copper but even moderate scrutiny will reveal its 
true nature, not necessarily because of the difference of the qualities of 
the respective metals but because of distinctive engravings. Therefore, 
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according to both Tosafot and Rambam, the poor man, since it is likely 
that, sooner or later, he would have become aware of the coin’s actual 
value, acquired full title to the gold coin. Since Netivot rules in accor-
dance with those authorities, the poor man would prevail. 

9. Conclusion

The general rule with regard to adjudication of issues that are the subject 
of dispute between halakhic authorities is that burden of proof is on the 
plaintiff. Since the plaintiff is hardly in a position to resolve a dispute 
between authoritative halakhic decisors, the rule of muhzak applies, i.e., 
the party in possession of the property or the funds cannot be dispos-
sessed. The party in possession may claim “kim li,” or “I rely,” i.e., that 
he relies upon the authorities who support his position and that it is the 
party who wishes to dispossess him who must prove that the position re-
lied upon is erroneous.33 Generally, it is the fi nder of the property who is 
in possession. 

It is also a generally accepted exception to that rule that the party in 
possession cannot rely upon an opinion defi nitively contradicted by Shul-
han Arukh or Rema.34 If so, it might be asserted that, in each of the cases 
discussed, present possession is of no relevance since Rema rules in ac-
cordance with Mordekhai who maintains that a person cannot acquire ti-
tle by means of hazer to property unlikely to be present in the hazer he 
seeks to acquire. Consequently, in each of these cases, in light of a norma-
tive ruling by Rema contradicting the positions of Tosafot and Rambam, 
which of the parties is presently in possession would not be germane. 

However, Rema’s intent is less than clear. It has been shown earlier 
that Netivot and Avodat ha-Gershuni disagree regarding the import of 
Rema’s ruling: Avodat ha-Gershuni maintains that Rema follows the 
opinion of Mordekhai while Netivot asserts that Rema rules in a manner 
consistent with Rambam’s view. If so, a claim of reliance upon Netivot is 
not contrary to Rema, but interpretive of Rema. It then follows that, if 
the original purchaser is presently in possession, he would be in a position 
to assert that he relies upon Netivot’s interpretation of Rema and that, as 
the original purchaser, he did acquire full title to the abandoned property 
by means of hazer in all cases in which the claimed object was not “lost to 
all persons.”

33 See R. Shabbetai Kohen (Shakh), Tokpo Kohen, secs. 121-125.
34 See R. Jonathan Eybeschutz, Urim ve-Tumim, Kizur Tokpo Kohen, secs. 123-

124. Cf., sources cited by R. Ezra Basri, Dinei Mammonot, IV (Jerusalem, 5742), 
chap. 3, sec. 1, note 1. 
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