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JUDEA AND SAi\1ARIA: SETTLEMENT
AND RETURN

The Holy One, blessed be He, took the measure of every land and
found none that was suitable to bestow upon Israel other than the Land
of Israel.

VA YIKRA RABBAH 13: 2

"And 1 wil give you a desirable land" (Jeremiah 3:19) - a land
which was desired by the great men of the world . . . a land which
was good and all the kings of the earth longed for it.

MID RASH TANCHUMA, MISHPATIM 10.

Over the past number of years one of the most heatedly de-
bated issues in Israel and in centers of Jewish population

throughout the world has been the question of return of the
liberated territories. Quite apart from strategic and political
considerations as well as historical and emotional attachments,
this issue involves a fundamental question of Jewish law. An-
alysis of the halakhic permissibili ty of return of portions of

sanctified territory involves an examination of the ramifications
of the mitsvah concerning settlement in the Land of Israel and
of the obligations which flow therefrom.

The claim of the community of Israel to the Land of Israel
in its entirety as its historic homeland is predicated upon God's
covenant with Abraham (Genesis 15:7-21). However, with re-
gard to three specific geographic areas-the Cave of Mach-
pelah, the Temple Mount and Shechem-title to the land is
based upon more conventional grounds. These particular sites
are described in Scripture as having become the property of our
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ancestors by right of purchase long before they acquired title
to the rest of the Land of Canaan. The uniqueness of these

areas is underscored by the sages of the Midrash.1 Why, implied-
ly queries the Midrash, is the narrative concerning Abraham's
purchase of the sepu1chrè in the field of Machpelah spelled out
in such minute detail (Genesis 23: 3-17)? Why does the Bible
so carefully identify the individual from whom David purchased
the Temple Mount (II Samuel 24: 18-25)? Why does the Torah
relate that Jacob pitched his tent in Shechem and that he pur-
chased the plot of land upon which he pitched his tent for the
sum of 100 kesita (Genesis 33: 19)? Answers the Midrash: "So
that the nations of the world will not be able to taunt Israel
saying, 'These (lands) are in your possession by virtue of theft.' "
These historical facts are recorded for a specific purpose, viz.,
so that for all of posterity the gentile nations will never be in the
position of being able to taunt the community of Israel with the
claim that Israel lacks clear title tò those historic sites.

Curiously, it would appear as if, in underscoring this point,
the Sages had prescient knowledge that it would be these very
arèas which would, in subsequent generations, become focal

points of strife and controversy. If, indeed, there are today cities
in the State of Israel regarding which Jewish sovereignty is inore
heatedly contested than others, those places are precisely Hebron,
the site of the Cavê of Machpelah, the Old City of Jerusalem
whose unique sanctity flows from the Temple which stood withiu
its precincts, and N ablus which stands on the site of Shechem of
old. These locales, more so than ê:ny others, have in recent years
been the site of rioting, of strife, and of violence. Those are the
areas surrounding which there rages the greatest controversy
with regard to the future designs of the government of the State
of IsraeL. Ironically and unjustifiedly, it is concerning these cities
that the taunts of the nations of the world are heard most vocif-
erously. In these cities, even more sö than elsewhere, Jews are
regarded as usurpers.

Scripture records the dialogue between Abraham and the in-
habitants of Hebron which preceded purchase of the Cave of
Machpelah. Abraham describes his status by declaring, tiger va-
toshav anokhi imakhem-I am a stranger and a resident among
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you" (Gen. 23: 4 ). The biblical commentaries almost without
exception struggle with the obvious contradiction inherent in this
terminology. If one is a toshav, one is not a ger. If one is a geT,

one is not a toshav If a person is a stranger, he is not a perman-
ent resident; if a person enjoys rights of residency, he is not an
alien. One may be either a citizen or a foreigner, a national or
a stranger, but a person cannot be both at one and the same time.

Quite apart from the answers to be found in the_ classical com-
mentaries, a Jew of today knows exactly what Abraham meant.
The verse may be understood quite literally, but only by a Jew
who has visited Hebron. A Jew visiting Hebron today knows
what it means to be a ger and a toshav at one and the same time
without reconciliation of the inherent contradiction between these
two emotions. A Jew feels at home in IsraeL. Is there any Jew
who arrives in the Land of Israel and fails to feel that he has
come back to his home? One feels that emotion every place in
Israel and one feels it in Hebron also. But in Hebron one experiM
ences another emotion as well, a feeling which can be verbalized
only with diffculty. In Hebron, particularly at the Cave of Mach-
pelah, one has the strange feeling, "Here I am; these are our holy
places. And yet, there are strangers here telling me when I may
enter and when I may not enter, where I maypray and where I
may not pray." One experiences the dichotomy existentially:
"This is all mine. Yet, if it is mine, why do I feel as a ger? Why
is it that I feel that I am a stranger?" There is an ambivalence
and a tension in the air which foster antithetical emotions. These
feelings are diffcult to reconcile and are indeed experienced
without reconciliation. Nevertheless, a Jew knows instinctively
and intuitively that the land is his and that this -sacred site is an
integral part of the Land of IsraeL. He knows existentially that,
sooner or later, his ambivalence will dissipate and that ultimately
there will be no question regarding who is the lawful resident or
regarding who enjoys rights of sovereignty.

An incisive observation regarding Abraham's purchase of this
site is attributed to Rabbi Samuel Mohilever, one of the foremost
exponents of religious Zionism. In purchasing this parcel of land
for use as a burial place Abraham paid more than the fair market
value. The land, according to rabbinic sources, was not at all
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worth the 400 shekaUm of highest quality silver which Abraham
paid. Why then does the Torah record the exact purchase price?
R. Samuel Mohilever remarked, "The Torah here teaches us a
lesson of great significance The Torah emphasizes that there is
no price that is too high for even the smallest portion of the land
of IsraeL." Indeed, there is. no price that is too high, not only as
assessed in shekalim and kesita, or dollars and lira, but even
in terms of the emotional coin which a Jew is, at times, called
upon to pay.

I

An analysis of our obligations with regard to Judea and Sam-
aria as well as with regard to other areas within the boundaries
of the Land of Israel, both insofar as establishment of settle-
ments and possible return of liberated territories is concerned,
must begin with a careful examination of Numbers 33 :53.2 This
verse reads: ttve-horashtem et ha-arets ve-yeshavtem bah." A
literal translation would read, "And you shall inherit the land
and you shall dwell therein because unto you I have given the
land to inherit." The words "you shall inherit the land" are un-
derstood by all biblical exegetes as meaning, "you will take
physical possession of the land" by casting out those who live

therein. But the implications of the verse can be understood in
at least three, and perhaps four, diverse ways. The passage can
be understood simply as a promise and as a prognostication. If
the verse is understood in this manner God is making no demands
and is issuing no commandment. He is simply informing us of
what will come to pass. In foretelling future events, God informs
us, "You shall indeed inherit the land." This interpretation is
cited by Ramban only to be dismissed peremptorily. To the best
of my knowledge, none of the classical biblical commentators
is willng to accept this interpretation.a

Rashi offers an entirely different interpretation of this verse.
Rashi comments, "You shall cast out the inhabitants, then you
will be able to dwell therein. If you do so, then your dwelng-
therein "Wll be permanen in nature. But if not-if you do not

first cast out the inhabitants-then you will be unable to remain'
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there." Rashi, no less than Ramban, refuses to understand this
verse as constituting mere prognostication of future events. Ac-
cording to Rashi, the passage is to be seen as constituting prudent
advice. Rashi understands the verse as informing us that if we
wish to remain in the Land of Israel, there is but one way of
doing so. If Jews are to enter the land and allow the Canaanite
populace to remain, Jewish habitation in the land wil not be

tranquil and will not long endure. In order to achieve perman-
ence and security our ancestors are advised to displace the in-
digenous populace.

Ramban, in contradistinction to Rashi, understands this verse
as an admonition and as a positive commandment. According
to Ramban, this verse constitutes one of the 613 commandments
binding upon the people of IsraeL. However, if the comments
of Ramban are analyzed carefully it may readily be seen that
included in this single commandment are four separate and dis-
tinct components. In his conìmentary on the Bible, Ramban
states:

In my opinion this is a positive commandment. (G.d) commands them
to dwell in the Land and to inherit it for He ha~ given it to them and
(commands them) not to disdain the inheritance of G-d. And should
it occur to them to go and to conquer the land of Shinar or the land
of Assyria or any other (country) and settle therein they would (there-
by J transgress the commandment of G-d . . . this verse constitutes a
positive commandment and (G-d) reiterates this commandment in
many places, (e.g. J "Go and inherit the Land" (Deut. 1: 8) .

This position is reiterated by Ramban with significant amplifica-
tion in his commentary upon Rambam's Sefer haMM itsvot, mits-
vot aseh, addènda, no. 4. The Gemara, Makkot 23b, records a
dictum attributed to R. Simlai positing a complement of 613 pre.
cepts. Raniban differs significantly with Rambam regarding the
precise identification of these 613 commandments. In a number
of cases items enumerated as commandments by Rambam are
not viewed as such by Ramban. Conversely, Ramban substitutes
other precepts in his enumeration in order to complete the listing
of 613 commandments. The commandment regarding settlement
in the Land of Israel is among the dicta omitted by Rambam but
posited as commandments by Ramban. Thus Ramban declares:
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We have been commanded to inherit the Land which G-d, may He
be exalted, gave to our fathers, Abraham, Isaac and Jacob and not
to leave it in the hands of other nations nor (leave it J desolàte ~ . .
Similarly, : . . if Our tribes wish to leave it and to conquer for them-
selves the land of Shinar or Assyria or other places, they are not pèr-
mitted (to do so J . . . this is a positive commandment for posterity,
incumbent upon each one of us even during the period of exile . . .

The verse in question thus bids us 1) to conquer the land by
force of arms; 2) to dwell in the land;4 3) to refrain from seizing
any other land for the purpose of establishing a national home-
land therein in substitution for the Land of Israel; and 4) not to
allow the land to remain in the hands of any other nation or to
allow it to remain desolate. The final point, recorded in Ramban's
commentar on the Sefer ha-Mitsvot, but absent in his com-
mentary on the Bible, is highly significant. It is quite conceivable
that the entire community of Israel might converge upon a lim-
ited portion of the total area of the Land of Israel vouchsafed.

to our ancestors. Every individual Jew would thereby have ful-
filled his obligation with regard to establishing domicile in the
promised land. Every single J ~w might indeed dwell in the Land
of Israel and yet the commandment "and you shall inherit the
land" would remain unfulfilled. An intrinsic component of th~
commandment, declares Ramban, is not to allow any portion of
the land to remain in the possession of any other nation. More-
over, even if no foreign nation enjoys, sovereignty over any por-
tion of the land, the commandment remains unfulfilled so lóng
as any portion, no matter how insignificant, of the Land of Is-
rael, is permitted to remain desolate, i e., uncultivated and un-
populated.5 Thus, according to Ramban~ there exists an obliga-
tion not simply to establish residence in the Land of Israel, but
also to establish á Jewish homeland upon the sanctified territory .
in its entirety and to settle upon and cultivate every particle of
sacred soiL.

As noted earlier, Rambam does not enumerate the command-
ment "and you shall inherit the land and dwell therein" in his
compilation of the 613 precepts. The simplest and most obvious
reason for this omission is that Ramham does not view this in-
junction as constituting a mandatory obligation binding upon
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aU generations. Rambam may well have deemed the command-
ment to have been binding only upon the generation of the
wilderness to whom it was addressed and to those who were
charged with the original conquest of the land of Canaan, but
not intended as a binding commandment for all of posterity.6
Alternatively, Rambam may have interpreted the verse as consti-
tuting sage counsel, as did Rashi, rather than as a command-
ment. 7 It thus follows that, in our time, according to Rambam,
there is no Divine imperative requiring a Jew to remove himself
from the Diaspora and to establish residence in IsraeL.

This is certainly how Rambam is understood by the sev-
enteenth-century scholar, R. Isaac de Leon.s In his work, Megil-
Zat Ester, a commentary on the Sefer ha-Mitsvot, this authority
seeks to defend Rambam's position against Ramban's critique by
citing the "three oaths" described in Ketubot 111 a.9 The Gemara
tells us that at the time that Jews were banished from the Land
of Israel and driven into exile, G-d caused the Jews and the na-
tions of the world to swear a series of solemn oaths. One of these
oaths bound the people of Israel not to attempt to retake the
Land of Israel by force. Megillat Ester questions how it may
logically be possible that there exist a binding commandment to
conquer and to settle the Land of Israel if at one and the same
time Jews were caused to swear an oath not to exercise force
in rega.ining the Land of IsraeL. According to this authority, the
very possibilty of such an oath is a clear indication that the
commandment "and you shall inherit the land" is not addressed
to all generations in all ages. .

It should, however, not be inferred from Rambam's failure to
classify settlement in the Land of Israel as a mitsvah that it was
his position that residence in Israel is not preferable to residence
in the Diaspora.10 Even in the absence of a specific binding obli-
gation concerning residence in the Land of Israel in all genera-
tions, Erets Y israel remains unique for all Jews. Despite the ab-
sense of the imperative engendered by a mitsvah, domicile in
Erets Yi'ìrael carries with it great zekhut or merit.

This notion of .merit, as distinct from compensation for ful-
fillment of a Divine commandment, is diffcult to elucidate. Never-
theless, it would seem that the merit associated with residence
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in the Land of Israel is reflected in an enhanced form of Divine
guardianship. Providence with regard to the community of Israel
is the product of a particular relationship between the individual
and God. The greater the bonds linking man to God, the greater
is the degree of Divine guardianship manifest with regard to the
individua1.ii Or, stated somewhat differently, the greater the
manifestation of the Divine presence the more intense is provi-
dential guardianship.12 The Land of Israel is described as the

"land which the Lord your God cares for; the eyes of the Lord
your God are always upon it from the beginning of the year unto
the end of the year" (Deut. 11:12), i.e., the land in which God's
presence is omnipresent and most keenly manifest. Divine benefi-
cence flows directly from the Divine presence. The more intense
the Divine. presence, the greater is the degreè of providential

guardianship.
The Gemara, Ta'anit 14a, declares that in Erets Yisrael

bounty flows directly from God Himself, whereas in other lands
it is channeled through a "messenger." A vnei N ezer, Y oreh

De' ah, II, no. 454, sec. 14, amplifies this comment by stating that
in other lands Divine beneficence is transmitted through angels

while the Land of Israel is subject to the immediate and direct
concern of God.ls In this vein may be understood the Sages' com-
ment, "One who dwells in Erets Y israel is comparable to one
who has a God, but one who dwells outside the Land is compar-
able to one who has no God" (Ketubot 11 Db).14 The comments

of the Zohar on Genesis 12: 1 make it clear that God's special re~.
lationship with Erets Y israel predates sanctification of the land
and that it was in order to enjoy this unique form of Providence
that God commanded Abraham to journey to the Promised Land.

That special merit accrues to one who dwells in the Land of
Israel even in the absence of a Divine commandment, and indeed
even before it became the homeland of the Jewish nation, may
be inferred from the midrashic comment upon the verse "And
Jacob was sorely afraid" (Gen. 37:8).. Jacob's fear seems to be
groundless. Earlier, while fleeing from the wrath of his brother
Esau, God had promised him, "And behold I am with you and
I will watch over you wherever you will go" (Gen. 28: 15) .
Why, then does Jacob find cause for fear upon his return from
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the home of Laban? The Midrash comments that Jacob feared
a confrontation with his brother Esau because, "All those years
Esau dwelt in the Land of Israel; perhaps he will come against
me, by virtue of the power of residence in the Land of Israel "15

The comments of the Midrash are problematic to say the least.
According to Rashi's understanding of Numbers 33 :53 there
exists no biblical commandment with regard to dwelling in the
Land of IsraeL. Even according to Ramban there certainly ex-
isted no commandment regarding domicile in the Land of Israel
prior to the Divine utterance, "And you hall inherit th~ land
and dwell therein." The Patriarchs, to be sure, did fulfill mifsvot
without having been formally qbligated to do so, and they indeed
fulfilled such commandments even prior to the revelation of
mitsvot. Nevertheless it is clear that they did not fulfill all mits-
vot. For example, Hve-kidashto"-and you shall "sanctify him"
(Lev. 21: 8) constitutes a mitsvah pertaining to the priesthood.

However, prior to the establishment of the AaronIc dynasty and.
the sanctification of the progeny of Aaron as priests, this mitsvah
would have been completely vacuous.

Similarly, it would appear that commandments predicated
upon the sanctity of Erets Yisrael, e.g., the offering of first fruits
and. tithes, could not be fulfilled prior to sanctification of the
land. By the same token, the mitsvah of dwelling in the Land
of Israel may well be contingent upon the land having become
Erets Yisrael in actuality. "You shall inherit the land" is a log-
ic.al antecedent of the mitsvah "and you hall dwell therein."16

It is the accepted position i~ rabbinic scholarship that sanctifica-
tion of the land did not occur until our ancestors crossed the

river Jordan and conquered the Promised Land.17

Moreover, although it has been argued that a non-Jew who
performs a mit~vah is Divinely rewarded for his action,1S there
is no reason to assume this to be the case with regard to residence
in the Land of IsraeL. In light of the Divine injunction "and you
shall inherit the land" which exhorts the communitv of Israel toJ
displace the indigenous population, it is hardly conceivable that
a non-Jew whose very residence in the Land of Israel thwarts the
divinely ordatn~d telos, should be rewarded for doing so. Jews
are expressly forbidden to permit non-Jews to reside in the Land
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of Israel unless they undertake to observe the Noachide com-
mandments.19

Esau, subsequent to his sale of the birthright, had no claim to
Erets Y israel. In light of the reasons which have been indicated
it is not all logical to assume that in dwellng therein Esau could
claim fulfillment of a mitsvah even as "one who is not command-
ed yet fulfills." Nevertheless, Jacob is depicted by the Midrash
as being fearful of his brother because Esau had resided in Erets
Yisrael during the twenty-year period which Jacob spent in the
house of Laban.

This diffculty is readily resolved upon recognition that an in-
dividual dwellng in Erets Yisrael accumulates great merit even

in the absence of fulfillment of an express mitsvah. The inherent
holiness of the land is itself suffcient to generate merit. Such
merit can be acquired even by an Esau and may well stand him in
good stead in his battle against Jacob. 20

The possibility of acquiring merit in the absence of fulfillment
of a mitsvah is explicitly entertained by Teshuvot Maharit, II,
Yoreh De'ah, no. 28. The Sages teach, "He who walks four
cubits in the Land of Israel is assured of a portion in the W or Id

to Come" (Ketubot IlIa). Maharit tentatively suggests that this
may apply even to a tourist who has no intention of settling in
the Holy Land. There is no "known mitsvah" associated with
such a sojourn, declares M aharit, but merit is engendered none-
theless. At the very least, asserts Maharit, the dictum applies to
one who was not able to fulfill the commandment by settling
in the Land of Israel but is buried there.

The comments of Slfre on Deuteronomy 12: 29 may also be
explained in a similar vein. This Tannaitic source recou~ts the
extreme distress of a number of illustrious personages who found
themselves outside the Holy Land. Upon their return they de-
clared, "Dwellng in the Land of Israel is equal to all the mitsvot
of the Torah." This statement was uttered subsequent to the

exile of Israel, at a time when, according to Rambam, residence
in Erets Yisrael did not constitute a mitsvah. For Rambam thiC\
dictum may be understood as expressing the notion that the
zekhut of settlement in Israel is as great as the merit acquired

in performance of all other mitr;vot.21
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The Sages certainly sought to promote settlement in Erets
Y israel even subsequent to the exile. There are myriad aspects
of rabbinic legislation, e.g., permission to direct a non-Jew to
draw up a bill of sale on the Sabbath for the purchase of land in

. Erets Y israel, the power to compel a spouse to remove the famil-
ial residence to Erets Yisrael, to cite but two, which cannot, ac-
cording to the position of Rambam~ be explained in terms of
encouraging the fulfillment of a Divine command. The Sages, in
promulgating each of these ordinances, sought rather to promote
settlement of the Land of Israel because of the merit inherent
therein rather than because of the mitsvah inherent in the act.

Thus there exists a clear difference of opinion with regard
to whether or not there is an obligation in our day to settle in the
Land of IsraeL. According to the opinion of Ramban all Jews
presently residing in the Diaspora, in the absence of mitigating
circumstances, are religiously remiss in not having made aliyah.
In not doing so, observant Jews in the Diaspora presumably rely
upon the authority of Rambam. In a recently published letter the
renowned author of Netivot ha-Mishpat, R. Ya'akov of Lissa,
declares, "We possess a tradition to the effect that the halakhah
is in accordance with the opinion of Rambam."22 In the absence
of Rambam's position one would be hard put to excuse failure
to settle in IsraeL. Indeed, in Judah ha-Levi's Kuzari, when ques-
tioned by the king of the Khazars regarding his continued pre~

sence in the Diaspora, the Rabbi candidly concedes that he is
remiss and declares:

This is a severe reproach 0 king of the Khazars. It is the sin which
kept the Divine promise with regard to the second Temple, vis. 'Sing
and rejoice, 0 daughter of Zion' (Zech. 2: 10), from being fulfilled.
Divine Providence was ready to restore everything as it had been at
first, if they had all wilingly consented to return. But only a part was
ready to do so, whilst the majority and the aristocracy remained in

Babylon, preferring dependence and slavery, and unwiling to leave

their houses and their affairs.23

II

The contrary position of Ramban requires careful elucidation.
The objection formulated by M egillat Ester is a very cogent one.
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Ramban enumerates the commandment "and you shall inherit
the land" as one which is binding upon all of posterity. Yet, in
exacting the oath described in Ketubot lIla, G-d clearly makes
known to us that we dare not reconquer the Land of Israel by
force of arms. This diffculty may be resolved upon proper under-
standing of Ramban's position. It would appear that a correct
analysis requires that a distinction be made between the various
facets of this commandment. Ramban, as shown earlier, enumer-
ates four distinct aspects of the precept concerning settlement in
the Land of IsraeL. For Ramban, the aspect of the command-
ment which requires a Jew to reside in the Land of Israel is
assuredly in the nature of a personal obligation which devolves
upon every Jew as an individuaL. In contradistinction, the obliga-
tion not to permit any part of the territory of the Land of Israel
to remain desolate is certainly an obligation which devolves only
upon the community as a totality. At any given time an individual
can live in but one home and is physically capable of cultivating
only a limited area of land. Theoretically, it is quit.e possible for
every single Jew to live in Israel, but for vast sections of the land .
to remain desolate. In such a situation every individual Jew
would be in the position of having discharged his personal obli-
gation in fulfilling the commandment "and you shall dwell there-
in" but the Divine decree that the land not be allowed to remain
desolate would yet remain unfulfilled. The obligation not to allow
any part of the Land of Israel to remain in the hands of a gen-
tile nation or to remain desolate cannot be fulfilled by any par-
ticular individual but. devolves upon the entire people of Israel
as a community.

Similarly, that aspect of the commandment which calls upon
the people of Israel to conquer the Land of Israel must be under-
stood as constituting a communal obligation. Since, as a people,
Israel'is in exile and the dispersion is the product of Divine de-
cree, it is entirely reasonable that those obligations concerning
inheritance and settlement of the Land of Israel which are in-
cumbent upon the community be suspended during the period
of exile. Thus, even according to the opinion of Ramban, there
exists no obligation to wage war for the purpose of reclaiming
the Land of IsraeL. The "three oaths" serve to forbid military
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reconquest during the period of exile.
Individual obligations posited by the same commandment are,

however, not suspended during the period of exile. Settlement
in the Land of Israel by indivÌduals and even by large groups of

individuals is not inconsistent with banishment of the people of
Israel from its homeland. Individuals were never forbidden to
return to Erets Yisrael provided that their return involved

neitiher armed force nor rebellion against an occupying power.
Indeed, according to Ramhan, the commandment "and you shall
dwell therein" obligates individuals tü return and to dwell in

the Land of Israel, when such is feasible.24 The distinction is
that of a communal obligation versus a personal obligation.
"And you shall inherit the land" constitutes a communal obliga-
tion which is suspended for the period of the exile; "and you shall
dwell therein" constitutes a personal obligation fully binding

in every age.21S

Military activity for the conquest of sacred territory is pre-
cluded not only by virtue of the "three oaths" but also because,

in our day, the halakhic prerequisites of war cannot be satisfied.
Although war as a means of self-defense is sanctioned by Ha-
lakhah, a war of aggression, even for purposes of restoring Jew-

ish sovereignty over the Land of Israel is not. With the exception
of a milhemet mitsvah or obligatory war mandated by Divine
commandment, no war may be undertaken other than at the be-
hest of a king with the prior approval of the Sanhedrin and even
then, only upon consultatIon of the Urim ve-tumim. In our era,
all three elements are obviously lacking. It may, however, be the
case that a monarch, in the literal sense of the term, is not re-
quired for this purpose. Ramban, in his commentary on Ram~
barn's Sefer ha-Mit'ìvot, mitsvot 10 ta'aseh, addenda, no. 17, de-
clares that the requirement of a king for purposes of waging war
does not necessarily entail the presence of a monarch but may
be satisfied in the person of "a king, a judge, or whosoever ex-
ercises authority over the people," i.e., whichever person or body
exercises sovereign authority over the populace.26 Similarly, some
contemporary authorities argue that the requirement for approval
of the Sanhedrin is also not absolute in nature. They maintain
that a Sanhedrin is necessary only for purposes of coercion, i.e.,
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compelling the populace to go to battle against its desire. If, how-
ever, the people, of its own accord, acquiesces in the decision to
declare war there is no need for approval of the Sanhedrin.27

Nevertheless, there is no gainsaying the fact, that the urim ve-

tumim are required for purposes of engaging in war.28 Hence,

in our day, there is no possibility of waging a war of aggression
for purposes of reclaiming Erets Yisrael without violating the
strictures of Halakhah.

Iiideed, even if such an obligation were to exist in our day,.
that ob,ligation would be severely limited in nature. Minchat
Chinukh, no. 425, raises an obvious question. All command-
ments, with the exception of the prohibitions against homicide,

idolatry and certain sexual offenses, are suspended for the pur-
pose of saving a life. Actions which otherwise would be pro-
hibited are permissible, and indeed mandatory, in the event that
there exists even a remote chance that a life may be saved as a
result of their performance. Obligations which are otherwise

mandated are suspended in face of even possible danger to li,fe.
Failure to wage an obligatory war is not enumerated as one of
the cardinal sins demanding martyrdom rather than transgression.
How, then, can the Torah command us to wage war? Yet wai'
for the conquest of Erets Y israel as well as for the eradication
of Amalek is a mandatory duty. Warfare obviously presents the
possibility of casualties and, even in the most favorable of cir-
cumstances, poses a threat to life. The scriptural phrase Hva-chai
ba-hem-and he shall live by them" (Lev. 18:5) is understood
by the Sages as suspending the yoke of the commandments when
fulfillment might mean that the person so obligated might "die
by them" rather than "live by them."29 Minchat Chinukh re-

solves the problem by explaining that the commandments con-
cerning war are unique. Warfare, by virtue of its nature, de-
mands that a participant's life be placed in danger. Hence, in this
case, the nature of the mitsvah requires that one place one's life
in danger. Since that is the very essence of the obligation, the

mitsvah cannot be suspended in face of possible danger.
Nevertheless, it is only reasonable to suppose that there exist

certain limitations with regard to the nature of the risk which
must be accepted. It may not be necessary to place one's life in
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danger under any and all circumstances. While acceptance of
the danger inherent in a battlefield situation may be mandatory,
a clear distinction must be drawn between acceptable risks and
risks which are tantamount to a suicide mission. The obligation
to participate in obligatory wars may not require an individual
to place himself in a situation in which it is a certainty that his
life will be forfeit. Moreover, it is reasonable to assume that the
obligation to wage war is an obligation to engage in battle only
when the anticipated gain is commensurate with the. loss which
may reasonably be anticipated.so Thus, in the days of the Sages,
religious authorities were not prepared to do battle to the last
person for the defense of Erets Yisrael. R. Yochanan ben Zak-
kai was quite willing to sue for peace with the Romans in order
to prevent the shedding of yet more Jewish blood. He adopted
this stance despite the obvious mitsvah involved in defending
the territory of the Land of Israel against aggressors. The reason
seems to be quite obvious. The defenders of Jerusalem were, at
the time, battling against overwhelming odds. In the absence of
. any rational prospect of success, there exists no obligation to
engage in war except, of course, in response to a direct and spe-
cific divine decree. R. Y ochanan ben Zakkai perceived that the
risk of continued warfare was too great. Perseverance against

overwhelming odds might well have spelled the total annihilation
of the community of IsraeL.

The obligation with regard to participation in an obligatory
war is not to be equated with the obligation to sanctify the Divine
Name. Persons called upon to commit a transgression publicly
in response to a demand for renunciation of Jewish teaching and
practice are under obligation to accept martyrdom no' matter
how many people may be involved.31 Under such circumstancès,
there exists an obligation to sanctify the Divine Name even if this
would require martyrdom for all of IsraeL.

There are no grounds for positing a similar requirement with
regard to the fulfillment of the obligation involved in waging
a mandatory war. War, even when obligatory, is presumably to
be undertaken to accordance with the usual procedures and risks
of warfare. However, in a situation in which a military campaign
must be waged against overwhelming odds without any re;ison-
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able expectation of success, purposeless sacrifice of life is not
demanded. War cannot be equated with sanctification of the
Divine Name. The latter is an end in itself; the former is a
means, not an end.

Insofar as the personal or individual obligation with regard

to dwelling in the Land of Israel is concerned, even according

to the opinion of Ramban, no individual is required" to place his
life in jeopardy in order to fulfill this precept. The mitsvah con-
cerning settlement in the Land of Israel which devolves upon
the individual, as distinct from the communal obligation with
regard to. conquest of the Land, demands no more of the indi-
vidual than does the fulfillment of any other commandment. A
person is relieved of his obligation with regard to performance
of mitsvot if such performance necessitates placing his. life in
danger. This principle applies to fulfillment of the obligation
concerning dwellng in the Land of Israel as is evident from the .
ruling recorded in Shulhan ArukPz, Even ha-Ezer 75:5. A
husband may compel his wife to join him in establishing residence
in Erets Yisrael. A wife may likewise compel her husband to ac-
company her in aliyah to Israe1.32 Nevertheless, Shulhan Arukh
rules that this provision applies only in circumstances in which
travel to, and residence in, Israel does not involve danger to life.
However, when danger is present, one spouse cannot force the
other to accept such danger. The reason underlying this ruling
is self-evident. A spouse can be compelled to establish residence
in Israel only because of the mitsvah involved in settling in the
Holy Land. However, in time of danger, the mitsvah is sus-pended.33 "

On the basis of this analysis, there is, in our day, no obligation
to wage war for conquest of Erets Yisrael or for retention of
sanctified territories, even according to the opinion of Ramban.34
Moreover, were such an obligation to exist it would not require
futile military action. Thus there is no question that, at least
under certain circumstances, refusal to engage in miltary action
in order to retain the liberated territories can certainly be justi-
fied, even in accordance with the position of Ramban. Delinea-
tion of a precise set of conditions which would constitute an un-
acceptable and unjustifiable risk is a matter requiring military and
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political expertise.

III

However, return of liberated territories for considerations
other than preservation of life raises an entirely different set of
halakhic considerations. On the basis of A vodah Zarah 20b,
Rambam, Hilkhot A vodat Kokhavim 10: 3-4, rules that it is
forbidden for a Jew to sell houses or fields in Erets Y israel to
a non-Jew. 35 In this instance, Rambam departs from his usual
practice of not supplying the underlying rationale upon which
the halakhah is predicated. Rambam poses the question, "And
why may one not sell (houses and fields) to them? For it is
written, 'lo tehanem'-Do not give them permanent encamp-
ment in real property, for if they will not possess real property,
their residence is transient." If non-Jews are not given an oppor-
tunity to acquire real estate t~eir presence in the Holy Land will
be temporary and transient in nature. A person who. does not
own land, who does not own a home and who possesses neither
fields nor orchards, is a person who has no. roots. Such a person's
domicile is inherently transItory. An individual acquires perman-
ence and stability within a given geographic locale only when
he acquires property. Hence, the Torah forbids the sale of real
estate to non-Jews lest through acquisition of land their domicile
become permanent in nature.36 It Is the Divine plan that ultim-
ately Erets Yisrael in its entirety become the exclusive inherit-
ance of the community of IsraeL.

Latter-day rabbinic decIsors pose a number of questions in
connection with transfer of property to non-Jews. The answers
to these questions are contingent upon a definitive analysis of
the nature of the prohibition of 10 tehonem. Is this prohibition
a ban against the sale of land in the literal sense of the term, i.e.,
is it the act of sale, in and of itself, which is forbidden? Or does
the rationale, in this instance, constitute the essence of the pro-
hibition? Very often, even though the underlying rationale of a
halakhic stricture may be readily apparent, in terms of the rami-
fications and application of halakhah, the rationale plays no sig-
nificant role. In its application the law is often divorced from
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any underlying consideration. In this case, the crucial question
which must be answered is whether it is the act of sale per se
which is forbidden or whether it is not the act of sale qua sale
which is forbidden but rather the prohibition forbids in essence
any act which, by its nature, contributes to permanence of dwell-
ing on the part of non-Jews. If the former is true, then sale of
real estate is forbidden regardless of the implication, or lack of
implication, of such sale insofar as permanence of non-Jewish
residence is concerned. Although the prohibition may well be
predicated upon such considerations the rationale underlying the
prohibition does not affect application of the halakhah in specific
situations. If, however, it is not specifically sale of real estate
which is proscribed, but rather the act of bestowing permanence
of residence upon non-Jews which is forbidden, there may indeed
be situations in which transfer of real estate to non-Jews may be
permissible.

There are a number of concrete halakhic questions which de-
pend upon an analysis of this issue for their resolution. For ex-
ample, is it permissible to sell real estate in the Land of Israel
to a nOh-Jew who already owns a home in the Holy Land? If

the non-Jew already owns a home it may well be argued that he
already enjoys chaniyah be-karka, i.e., his residence in the land
is already permanent in nature. In terms of permanence of

domicile it makes little difference wheth.er a person owns one
home or whether he owns a multiple number of homes. Similarly,
attachment to the land exists whether a person ownS one field or
whether he owns many fields. It would then follow that sale of
additional real estate to a non-Jew already owning property in
the Land of Israel is not forbidden. If,.however, sale of real estate
qua sale is forpidden, it then follows that transfer of real estate
would be prohibited even in such circumstances despite the in-
applicability of the underlying rationale. 37

Another example is the question of whether or not it is per-
missible to exchange one parcel of land for another. The net re-
sult, insofar as permanence of residence is concerned, is the same.
Whether the non-Jew owns plot A or plot B is of little conse-
quence insofar as permanence of residence is concerned. How-
ever, exchange of land (haUpin) in terms. of usual halakhic
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categories is tantamount to "sale" of one parcel and purchase of
the second. If the prohibition proscribes sale qûa sale such a
transaction would be forbidden since it involves alienation of
property in favor of anon-Jew. 38

Sale of real estate for a limited period of time poses a question
of a sinular nature. Transfer of real estate for a specified time

period subsequent to which it reverts to the original owner is
technically a sale. Yet, since the purchaser enjoys the right of
ownership for only a limited period of time, the transaction does
not contribute to permanence of residence and, in that respect)
should be viewed as no different from the granting of a lease-
hold which while forbidden by rabbinic edict involves no breach
of the biblical prohibition. 

39

The selfsame analysis is directly relevant to the topical ques-
tion of territorial concessions on the West Bank. Whether or not
restoration of Arab sovereignty over portions of Judea and
Samaria involves transgression of fa tehonem, it may be argued,
is directly contingent upon precisely the same question regarding
the nature of this prohibition. It should be stressed that transfer
of national sovereignty does not constitute a "sale" in the usual
sense of the term. Cession of territory by one sovereign state to
another does not infringe upon the property rights of the citizens
of any country who may own property in the area ceded by one
country to another. Essentially, national sovereignty carries with

it the right to display the flag of the sovereign power, to enforce
the laws of the sovereign authority, and to collect taxes, but is
irrelevant to proprietary interest. Thus, transfer of political sov-
ereignty does not constitute a "sale" in the literal sense of the
term, except of course, insofar as publicly held .land acually

owned by the government is concerned. However, as has been
cogently argued by Rabbi Betzalel ZoIti, Chief Rabbi of J erusa-
lem, political sovereignty assuredly carries with it an element of
domiciliary permanence.40 There is no question that if a certain
geographic area is under the rule and administration of a Jewish
government, the permanence of Jewish inhabitance is enhanced
and that the reverse is the case when the administration and the
political authority is vested in a non-Jewish government. Thus,
although restoration of Arab sovereignty does not constitute a
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violation of 10 techanem if that prohibition is understood as a ban
solely against "sale" of real estate to non-Jews, it does constitute
such a violation if understood as a general ban against any ac-
tion which serves to enhance the permanence of non-Jewish

domicile.41
These comments are of course predicated upon the assumption

that return of territory within a disputed area will not require
any Jew to divest himself of title to land acquired. Alienation of
real estate within the boundaries of the Land of Israel in favor
of a non-Jew would obviously constitute a violation of 10 tech-
anem.

It should be clearly established within the political framework
of any peace settlement that Jews would enjoy the right to own
land in any portion of Erets Y israel whether ot not the territory
in question is within the political domain of a Jewish state. A
Jew must be permitted to own land on the West Bank or even
in Jordan itself, just as Arabs may, and do, own land within the
boundaries of the State of IsraeL. Israel has made no attempt to
interfere with the right of Arabs to own property within its
borders. It should be equally clear that no Jew be required to
abandon his property simply because it is located in an area to
be returned to Arab sovereignty. Hence the question of actual
sale of real estate should not arise in the context of current diplo-
matic negotiations. The sole question to be resolved is whether
or not political sovereignty may be transferred without violation
of a biblical prohibition. According to the numerous authorities.
who maintain that the prohibition against transfer of real prop-
erty to non-Jews does not encompass every sale of property, but
extends only to such sales which serve to enhance permanence
of dwelling, it would appear that any action which accomplishes
this result would be forbidden, even if the action in question
does not involve an actual "sale" of real estate. Hence, according
to these authorities, transfer of political sovereignty would, in
itself, constitute a violation of the prohibition of 10 techanem.

It must be remembered that the prohibition against granting
permanence of domicile to non-Jews i.n the Land of Israel is in
no way contingent upon the obligation concerning Jewish settle-
ment in Erets Yisrael. Even if, in our day, there exists no bind-
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ing commandment with regard to establishing residence in the
Land of Israel, the negative prohibition of 10 techanem is eter-
nally binding. It should again be emphasized that Rambam,
despite his failure to enumerate the commandment concerning
settlement in the Land of Israel as one of the 613 mitsvot, never-
theless records the prohibition against granting non-Jews perman~
ence of dwelling as a negative prohibition. This is a consideration
which cannot lightly be dismissed and must be carefulÌy weighed

in considering possible return of territory.
It must, of course, be added that this prohibition is no differ-

ent from any other and hence is suspended for purposes of

preservation of life. Accordingly, if Jewish lives hang in the bal-
ance, the sale of a parcel of land of the return of territory may
well be warranted. Yet in the absence of a state of danger, the
prohibition remains fully in force.42 Assuredly, return of terri-
tory cannot be countenanced in a situation in which the return
of land may, in itself, contribute to increased danger by render-
ing the miltary situation even more precarious. There is no
question that, under such circumstances, Jews do not have the
right to return evert the smallest piece of land within the bound-
aries of Erets Y israel in order to gain political or ecönomic ad-
vantages which are not based upon COnsiderations of security.
This, in the final analysis, constitutes the most crucial element
in the analysis of the probiem. The issUe may be reduced to the
question of whether or not return of occupied territories is indeed
vital for the preservation of the safety and security of the in"
habitants of the Land of IsraeL.

Should territorial concessions prove to be warranted and neces-
sary they will yet be unrelated to the ultimate, divinely voùçh-
safed destiny of IsraeL. Considerations of security may mandate
such concessions, but to no believing Jew will they afford occa-
sion for rejoicing. An anecdote told of the sainted Chafetz Chaim
provides a perspective which is perhaps even more valid now than
at any time in the past. When news of the Balfour Declaration
reached Radun, the townspeople came to the Chafetz Chaim in
a state of joy and excitement. They were overjoyed that the Brit-
ish government had granted permission for the establishment

of a Jewish homeland in Erets Y israel. But the Chafetz Chaim
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did not share their jubilation and expressed astonishment at their
great joy. He said to them, "The British government is going to
allow a few thousand Jews to immigrate to the Land of Israel
and establish a Jewish settlement on a small tract of land. Is that
enough? Have you forgotten that the Almighty long ago gave us
a promise, 'u-faratzta yamah va-kedmah ve-tzafonah va-negbah'
(Genesis 28: 14) . We are told that Jewish settlements are going
to stretch out to the west and to the east, to the north and to the
south. How can we possibly be happy and satisfied with the"
meager concession of the British Government? How can we be
satisfied with attainment of only such a small measure of that
which the Almighty justly and properly owes us? 'Zion ba-mish-
pat tipadeh-Zion will be redeemed in judgment (Isaiah 1: 27) .
We have a claim against the Almighty. He has dispersed us in
the lands of the Diaspora, but He has promised us that He will
lead us out of exile. He has promised that He will lead us back
to the Land of Israel and restore it to us in its entirety. Of course,
we are grateful for everything which has been achieved. Every
square dunam of the Land of Israel which is d-eveloped, cultivated
and populated is the occasion for happiness and joy. But that is
only the beginning. Weare stil awaiting with eager anticipation
the fulfillment of the Divine promise, "Every place whereon the
sole of your feet shall tread, unto you shall it be" (Deut.

11 : 24) .

NOTES

1. Bereshit Rabbah 79:7.
2. Contemporary scholars who have written on various aspects of the ha-

lakhic issues involved in the return of Judea and Samaria include R. Isser Y.
Unterman and R. Zcvi Yehudah Kook, Shanah be-Shanah, 5728, pp. 103-109;
R. Joshua Aaronberg and S. Z. Shragai, Shanah be-ShantJh, 5730, pp. 138-145;
R. Ovadiah Hadaya, No'am, XI (5728), 178-184; R. Betzalel Zolti, Torah she-
be-'al Peh, XI (5729), 43-54; R. Abraham Weingart and Dr. Mordecai Breuer,
Ha-Ma'ayan, Tammuz 5738, pp. 1-29, and R. Sha'ul Israeli, R. Chaim David
Halevi and Dr. Mordecai Breuer, "At Sha'ain-Mitz.vah Min ha- Torah?, a mono-

graph published by Oz. ve-Shalom, Chug. Ra'ayoni-Medini le- Tziyonut Datil
(Jerusalem, 5738).
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3. The interpretation is cited by Raniban both in his commentary on Num-
bers 33:53 and in his commentary on Rambam's SeIer ha-Mitsvot, mitsvot aseh,
addenda, no. 4. From the context of the latter comment, it is clear that Ramban
ascribes this position to Rambam and assumes that the latter failed to consider
settlement in Erets Yisrael to be one of .the 613 precepts because he understood
this verse to be in the nature of yi'ud ve-havtahah, or anticipation and prom-
ise. There is, however, no evidence that Rambam did, in fact, interpret the
verse in this manner.

4. This is also the view of R. Shimon ben Zemah Duran, Teshuvot Tash-
batz, III, no. 288; Teshuvot Rashbash, no. 2; Teshuvot Me'il Tzedakah, no. 26;
Pe'at ha-Shulhan 1 :3; and appears to be .that of R. Judah ha-Levi, Kuzari, II,

sees. 23-24. Rashbash states that the obligation is suspended if fulfillment would
lead to divorce, would necessitate leaving small children behind, would result in
dependence upon charity for a livelihood, or would involve danger. Terumat
ha-Deshen, II, no. 88, speaks of residence in Israel as shevah gadol u-ma'alah,
bUit apparently not an obligation, and advises agains.t settlement in Erets Yisrael
if, for sociological reasons, the move would lead to diminished piety or fear of
G-d. Hatam Sofer, Yoreh De'ah, no. 234, citing Megilah 16b which repon:s
that Ezra did not leave Babylonia to return ,to Erets Yisrael during ithe lifetime
of his master, Baruch ben Neriyeh. declares that, if one is forced to choose be-
tween the two, enhanced Torah study is preferable to settlement in IsraeL. See
also Teshuvot Me'il Tzedakah, no. 26, and Sedei Hemed, V. Ma'arekhet Erets

Yisrael, no. 9. Cf. R. Sha'u1 Israeli, Erets Hemdah (Tel Aviv, 5717), pp. 33-43:
Shanah be-Shanah, 5725, p. 135; and Amud ha-Yemini (Tel Aviv, 5725), no. 22,
sec. 5.

5. It is instructive to examine Ramban's comments in his Talmudic novellae,
Baba Batra 24b, in light of this statement in his commentary on the SeIer ha-
Mitsvot. The Mishnah, Baba Batra 25b, Sitates that, in order ito prevent damage
to the ~eii, no tree may be planted within twenty-five cubits of an existing well.
If the tree has, in fact, been planted the Sages rule that the tree must be re-
moved, buit that the proprietor of the well must indemnify the owner of the tree
against the loss sustained in the removaL. R. Jose disagrees and declares that

the tree need not be removed. Rashi indicates that the Sages require indemni-
fication for loss of the tree because a newly-planted sapling does no damage to
the well; any possible damage lies in the distant future. Why, then, do the
Sages require that the tree be removed immediately? Ramban, citing the Pales-
tinian Talmud, Baba Batra 2: 10, answers that the consideration is yishuv ha-
arets, i.e., settlement of the land. According to .the Palestinian Talmud, the
Sages are of the opinion that the Land of Israel is in greater need of wells
than of trees. Hence, the rabbinic decree requiring the renioval of the tree was
promulgated in order to prevent any possible damage to the well. R. Jose is of
the opinion that the Land of Israel is equal in need of both wells and trees.
For Ramban, the common consideration reflected in these divergent opinions is
promOltion of the cultivation of Erets Yisrael as a halakhic desideratum. This,

for Ramban. flows directly from the precept "and you shall dwell therein" which
is understood as meaning, in part, that the land not be allowed to remain deso-
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late. The Mishnah thus adds a qualitative dimension to the obligation, viz., not
only must the land in its entirety be çulivated, but also the quality of cultiva-
tion is to be enhanced to the greatest possible degree.

6. Megilat Ester, however, understands Rambam's position as being that the
commandment lapsed only upon the destruction of the Temple. Avnei Nezer,
Yoreh De'ah, II, no. 454, sec. 4, and R. Ovadiah Yosef, Torah she-be-'al Peh,
XI (5729), 36, assume that ,the mitsvah of settlement in Israel wil again be
binding in the messianic era. Accordingly, they take exception to Megilat

Ester's explanation of Rambam's omission of this commandment from his enum-
eration of the 613 mitsvot since Rambam does reckon among this number mitsvot
which wil again be binding in the days of the Messiah. It. however, appears

evident that Megilat Ester assumes that settlement in Israel, although certain
ita occur with the advent of ,the Messiah, wil not have the status of a binding

mitsvah. Perhaps this is because Jews in the messianic era wil have sufficient
motivation .to immigrate to ETets Yisrael even in the absence of a binding com-
mandment.

R. Sha'ul Israeli, Erets Hemdah, pp. 22 and 24-25 understands
Rambam's position as being predicated upon an inseparable connection
between the two facets of the precept expressed in the verse "and you shall
inherit the land and dwell therein." Rambam views ithemitsvah as having lapsed
because it requires only settlement predicated upon "inheritance" of the land,
i.e., miltary conquest, as distinct from settlement contingent upon the good wil
of gentile nations. Conquest during the period of exile is. precluded by the
"three oaths"; hence the commandment concerning settlement has lapsed as
well. According to this thesis the commandment concerning settlement was
binding only until the destruction of the First Temple. No mitsvah with regard
,to settlement existed during the period of the Second Temple, since Israel was
subject to foreign political sovereignty during that period. Subsequently, how-
ever, op. cit., pp. 29-39, Rabbi Israeli opines itha,t settlement in Israel constitutes
a biblical commandment in all ages even according to Rambam.

7. R. Sha'ul Israeli explains Rambam's position on the basis of his own
thesis above, note 6. He asserts that Rambam understands the verse "and you
shall inherit the land" as a necessary prerequisite for fulfillment of the sub-

sequent directive "and you shall dwell therein." Rambam differs from Ramban,
according to Rabbi Israeli, in understanding the term "ve-horashteni" as mean-

ing miltary conquest and displacement of the indigenous populace. This form

of "inheritance" is not merely not required but also prohibited in our era by
virtue of the "three oaths" and the biblical statement concerning exile. Since

"and you shall dwell therein" requires antecedent inheritance," Rambam adopts
the position that the mitzvah concerning settlement has lapsed as well.

8. Rambam is also understood in this manner by Tesl1uvot Hatam
Sofer, Yoreh De'ah, no. 234. In addition, Ritva, Yoma 38a, clearly maintains
tha.t there is no objection, if ait least subsequent to the dispersion of Israel, to
maintaining continued residence in the Diaspora. See Avnei Nezer, Yoreh De'ah,

II, no. 454, sec. 63. I believe this also to be the opinion of Maharam of Roth-
enberg cited by Rosh, Ketubot 13:17 and Tur Shulhan Arukh 75; see below,
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note 32.

There have been numerous attempts to interpret Rambam's posItion in a
manner which would have him regard settlement in the Land of Israel as a
binding obligation in all ages despite its omission from his listing of mitsvot.
The primary impetus for the development of these theses is the evidence of mani.
fold rabbinic enactments designed to encourage removal of residence from the
Diaspora to IsraeL. These may be explained most readily if settlement in the
Land of Israel is regarded as a binding mitsvah. Knesset ha-Gedolah, Yoreh

De'ah 239:33, cites an earlier unpublished authority who asserts that according
to Rambam settlement in the Land of Israel is mandated by rabbinic decree.
This is also the view of Tashbatz as cited by Teshuvot Rash bash, no. 2.
The identical view is independently formulated by Pe'at ha-Shulhan. Bet Yis-

ra'el 1:14.

Avnei Ne:tr, Yoreh De'ah, II, no. 454, sees. 5-7 and no. 457, sec. 5, points to
Rambam's omission of the commandment concerning construction of the ark
and its cover-an omission for which Rambam was taken ,to task by Ramban.
Despite the clear nature of the Divine command to fashion such appurtenances,
Rambam does not enumerate their construction as constituting separate and
distinct mitzvot because he views their construction as being subsumed under
the commandment to construct the Temple. Stretching the parallelism a bit, Av-
nei Nezer argues ithat Rambam does not enumerate settlement in Erets Yisrael as
a separate mitzvah because he regards it as subsumed under the commandment
'to annihilate ,the Seven Nations indigenous to the Land of Canaan. (For a
critique of this analogy see R. Israel Zev Mintzberg, Yishuv Erets Yisrael

(Jerusalem, 5690), pp. 32-33.) However, subsequently, in the same responsum,
sees. 23.27, Avnei Nezer himself queries, "But how can there be a mitsvah in
the time of exile (regarding which time) it is written in the Torah 'and the

L--d . . . cast them into another land' (Deut. 29:27)?" Avnei Nezer, sees. 24-27.

then develops the" interesting thesis that only such persons who are deserving
of redemption are commanded to dwell in Erets Yisrael. Even more astonishing
is Avnei Nezer's further statement, sec. 26, that one who is not so deserving
but who nevertheless makes aliyah is accounted as if he continues to reside in
the Diaspora and has fulfilled no mitsvah thereby. However, Avnei Nezer, sees.

39 and 62. concludes with the statement that, his own opinion notwithstanding,
the position of rabbinic decisors is thai settlement in Israel is a mitsvah. Whether
this mitsvah is biblical or rabbinic in nature is contingent upon the conflicting
Talmudic views with regard to whether the biblical sanctity engendered by
Ezra's settlement is eternal in nature or whether it, too, lapsed (as did Joshua's

earlier sanctification) upon the destruction of the Second Temple.
Nevertheless, Avnei Nezer, sec. 52, asserts that since subsequent to the "three

oaths" there is no longer an obligation upon the entire community to settle in
the Land of Israel, there can therefore be no obligation upon any individual
to settle in IsraeL. In sec. 56 he adds that if all Jews were to be granted per.
mission ito immigrate to Israel, settlement in the Land of Israel would become
obligatory provided that it be possible to settle among righteous people.

The much earlier, fifteenth-century rabbinic authority, R. Shimon ben
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Zemah Duran, Teshuvot Tashbatz, III, no. 288, offered an initerpretation of
Rambam's position quite similar to that later advanced by Avnei Nezer. Tash-
batt. declares -that settlement in Israel constiomtes a biblical obIígation even ac-
cording to Rambam. Nevertheless, Rambam does not include this obligation
in his enumeration of the 613 precepts because it is a "mitsvah koUelet," i.e..
a broad, general obligation encompassing all commandments whose perform-
ance is limited to the confines of the Holy Land, e.g., terumah, ma'asrotJ etc.

R. Aaron Soloveitchik, Torah she-be-'al PehJ XII (5730), 43-44, and Torah
she-be-'al Peh) XVI (5734), 88, presents yet another analysis of Rambam's posi-
,tion. According ,to his explanation settlement in Israel constitutes the fulfill-
ment of a Divine precept. Nevertheless, settlement in Israel is not mandatory and,
for this reason, is not enumerated by Rambam among the 613 mitsvot. Accord-
ing to Rabbi Soloveichik, Rambam maintains that the milsvah of setdement in
Israel is kiyumit rather than hiyuvit, i.e., a mitsvah which when voluntarily
performed constitutes the fulfillment of a commandment but whose fulfillment
does not constitute a mandatory obligation.

There have been at least two other attempts to present Rambam's position
as being in agreement with Ramban in deeming settlement in Ereis Yisrael to
be a binding mitsvah in all ages; neither is supported by rigorous halakhic

reasoning. R. Sha'ul IsraeIí, Erets Hemdah, p. 29, cites Berakhot 48b which
posits the expression of gratitude for the gift of Erets Yisrael as an initrinsic
part of Grace after Meals. Since Erets Yisrael is a Divine beneficence refusal to

acknowledge its nature as such is a denial of beneficence (kefiat tovah). Failure
to settle in Erets YisraelJ argues Rabbi Israeli, is tantamount to rejeotion of
Divine beneficence. Even if one were to concede that the conclusion reacheu by
Rabbi Israeli follows from his premises it is difficult to understanq how, on the
basis of this argument, settlement in Erets Yisrael may be described as a mits-
vah. Denial of beneficence is assuredly an ignoble trait, but one would search
in vain to find it enumerated in any compilation of the 613 precepts, R. Shlo-

moh Goren, Havot ha-Aliya/i le-Erets Yisrael, ed. Yohanan Fried (Jerusalem,
5732), p. 9, states, "This mitsvah . . . according to the opinion of Rambam, is
not enumerated among the 613 precepts of the Torah. However, it is antecedent"
(reshit) to all mitsvot and -their telos (mataratan); all mitsvot of the Torah
are contingent upon it and it is contingent upon all (of the othersJ." This state-
ment advances no argument demonstrating tha-t Rambam regards settlement in
Israel as a binding obligation.

9. For an analysis of the halakhic implications of these oaths see my Con-
temporary Halakhic Problems (New York, 1977), pp. 14-15.

10. This seems to be inherent in the position of Mahri Asad, no. 88; cf. how-

ever, Pe'at ha-ShulhanJ Bet Yisra'el, 1: 15. See also R. Abraham 1. Kook, Shab-
bat ha-Aretz, Introduction, ch. 15, as well as the comments of Kli Yakar, Genesis
13:17.

11. For a fuller discussion of this concept of Providence see my Providence in
the Philosophy of Gersonides (New York, 1973), pp. 25-29.

12. This ,thesis is developed in detail by R. Ezekiel Landau, Noda bi-YehudahJ
Mahadurah Tinyana, Drach Chaim, no. 150.
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13. Cf. R. Moshe Sofer, Teshuvot Hatam Sofe?', Yoreh De'ah, no. 234, who
develops a similar thesis but speaks of other lands as being "nurtured" by, and
as deriving their "vitality" through, the intermediacy of the Land of Israel
which by virtue of its sanctity is the source of such beneficence. Even though
subsequent to the destruction of the Temple Jerusalem has lost its special status
insofar as fulfillment of mitsvot uniquely assocIaited with the holy city is con-

cerned, Jerusalem is to be preferred over other cities in Israel because of its
enhanced holiness. Similarly, Avnei Nezer, sec. 33, asserts ,that Jerusalem enjoys
special status by virtue of the presence of the Divine shekhinah.

14. See also the statement found in Arakhin 32b regarding e.nhanced efficacy

of prayer in Erets Yisrael due to the zekhut of the Land.
15. Bereshit Rabbah 76:2.
16. See Tosatot, Gittin 2a and Teshuvot Maharit, I, no. 47, who declare that

the mitsvah of settlement in Erets Yisrael is limited ,to those areas settled by re-
turnees from the Babylonian exile. Territory conquered by Joshua but not re-
settled by Ezra remains unsanctified and hence settlement in ,those areas does
not constitute fulfillment of this precept. It is thus evident that fulfillment of

the mitsvah of settlement is contingent upon antecedent sanctification. See also
Avnei Nez.er, Yoreh De'ah, II, no. 454, sec. 32, who notes the seemingly contra-
dictory position reflected in ,the midrashic statement quoted; nevertheless, Avnei
Nezer, sees. 33 and 62,aflirms the thesis advanced by Maharit. A differing
opinion is advanced by Radbaz, Hilkhot Sanhedrin 4:6 in the name of Kattor

va-Ferach 10:38 who maintains that for aU purposes other than .the obligations
concerning terumah and ma'asrot the entire territory conquered by Joshua, in-
cluding those areas not reset:led by Ezra, is to be regarded as sanctified terri-
tory. This is also the view of Ramban as expressed in an addendum to his
novellae on the Talmud, Gittin 2a, and of Ba'al ha- Terumot (cited in R. Ye-
chie1 Michel Tucatzinsky, Seier Eretz. Yisra'el, I, 26:7b). This view is accepted by
Hazan Ish, Shevi'it 3:17, and Hilkhot Avodat Kokhavim 65:1, and by Rabbi
Abraham 1. Kook, Shabbat ha-Arets, Introduction, ch. 12. Nevertheless, even ac-
cording to this view, the basic principle, viz., ,that sanctification is a necessary
condition for fulfillment of the mitsvah concerning settlement retains its cogen-
cy: ,the only point which is disputed is whether or not the sanctification of
Joshua satisfies this condition.

17. Sanctification of the land and fulfillment of the mitsvah of settlement
should not be confused with acquisition and proprietorship. Baba Batra 100a

and 11 9a, Avodah Zarah 53b, as well as the Palestinian Talmud, Chalah 2: i,
clearly ascribe proprietorship, and the halakhic ramifications which flow there-
from, to Abraham. Baba Batra IOOa even discusses the kinyan, or mode of ac-
quisition, by which Abraham acquired tiitIe. Bereshit Rabbah 41:6, cited by
Rashi in his commentary on Genesis 13:7, ostensibly differs and maintains that
Abraham enjoyed no rights of proprietorship so long as "the Canaanite and the
Perrizite abode . . . in the land," i.e., title became vested in Abraham only upon
conquest of the land and displacement of the Seven Nations. See R. Shlomoh

Goren, Torat ha-Mo'adim, pp. 605-607. This apparent contradiction is readily
resolved on the basis of Tosatot, Rosh ha-Shanah 13a, who declares th'at title to
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the land was immediately vested in Abraham, but that ithe right to usufruct
(perot) was reserved to the indigenous people until conquest of the land by

Abraham's progeny. This fully explains the controversy between the shepherds
of Abraham and ,the shepherds of Lot and Abraham's refusal to allow his flocks
ito graze freely. Tosafot, Yevamot 82b, cites the opinion of Rabbenu Chananel
who asserts that sanctification did indeed occur simultaneously with acquisi,tion
of the land by Abraham. The latter position is, however, refuted by Tosafot.

18. See Contemporary Halakhic Problems, pp. 317-323.

19. Rambam, Hilkhot Avodat Kokhavim 10:6.
20. Cf, Avnei Nezer, Yoreh De'ah, II, no. 454, sees. 36-37.
21. Cf. Avnei Nezer, Yoreh De'ah, II, no. 454, sees. 2-3, who, on the basis of

the extant ,text, questions Megilat Ester's explanation that the sorrow expressed
was due to the inherent inabilty to fulfill this precept subsequent to the exile:
The analysis here advanced is compatible with the extant text of Sifre.

22, Cited in R. Yosef Sheinberger, Amud Esh (Jerusalem, 5714), pp. 105.109.
A similar view is expressed by Chafetz Chaim in a letter published by R. Mena-
chem Gerlitz, Mara de-Ar'a Yisra'ei (Jerusalem, 5734), II, 27-29 and in Koveti.
Mikhtavim (Bnai Brak, 5735), pp. 19-21. This also appears to be the opinion of
Knesset ha-Gedolah, Yoreh De'ah 239:33.

23. Kuzari, II, sees. 23-24, see R. Judah ha-Levi; d,' above, note 4. Cf. also R.
Moses Feinstein, 19gerot Mosheh, Even ha-Ezer, I, no. 102 and R. Ovadiah Yosef,
Torah she-be-'al Peh, XL (5729), 40-41.

24. As cited earlier, R. Sha'ul Israeli, Erets Hemdah, pp. 12-13, asserts that
"you shall inherit the land" is a necessary prerequisite for fulfillment of the

further obligation "and you shall dwell therein." Settlement in the absence of

"inheritance," in his opinion, does not constitute fulfillment of a mitsvah and
hence, it would follow, is not obligatory ev'en according to Ramban. "Inherit-
ance" is defined by Rabbi Israeli as not necessarily restricted to miltary con-
quest but includes "political conquest" as well, i.e., "sovereignty over the area
in regard to possibilty of settlement without (need for) attention to the

(non-Jewish J civil authority . . ." This position appears to be contradicted by
Rambam's comments in Hilkhot Terumot I: 10. Rambam implies, albeit in a
different context, that were a non-Jew who purchases land in Erets Yisrael to
have abrogated its sanctity thereby, subsequent repurchase by a Jew would con-
vey the status of kibush yahid or "individual conquest" upon that parcel of
land simply by virtue of acquisition by a Jew without regard to other considera-

tions. Cf. R. Aaron Soloveichik, Torah she-be-'al Peh, XVI (5734), pp. 81-82.
Rabbi Israeli makes the further point that ithe mitsvah of settlement in Erets
Yisrael can be fulfilled only by purchase but not by leasing land or a home.
This comment should presumably be understood as excluding only residence
upon land leased from a non-Jew, but not establishing residence upon land
rented from a Jewish landlord.

25. This distinction seems to be implicIt in the comments of Pe'at ha-Shulhan
i :3. Cf., however, R. Sha'ul Israeli, Eretz Chemdah, p. 13.

26. See also R. Abraham i. Kook, Mishpat Kohen, no. 144, sec. 15; R. Eliezer
Judah Waldenberg, Hilkhot Medinah, I, no. 3, chap, 5 and Tzitz Eliezer, X,
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no. 1, chap. 3, sec. 14; R. Shlomoh Goren, Tarat ha-Mo'adim, p. 623; and R.
Benjamin Rabinowitz-Tumim, Moriah, Tevet 5735. Cf., however, R. Aaron Solo-
veichik, Torah she-be-'al Peh, XVI (5734), 89, who maintains that according to
Rambam a monarch is an absolute requirement for declaration of war. Cf. also
Noda bi-Yehuda, Mahadurah Tinyana, Even ha-Ezer, no. 129, who states that
subsequenit to the destruction of the Temple war is precluded by virtue of the
:,bsence of a king.

27. See R. Judah Gershuni, Torah she-be-'al Peh, XIII (5731), 149-50 and Or
ha-Mizrach, Teve.t 5731.

28. See Rambam, Sefer ha-Mitsvot, shoresh 14, and Rambam, commentary on
Sefer ha-Mitsvot, mitsvat 10 ta'aseh, addenda, no. 17.

29. Yoma 85b.
30. Rabbi Aaronberg, Shanah be-Shanah, 5730, p. 140, concedes that there is

no obligation to engage in miltary activity in order to secure or to defend terri-
tory if there are grounds to fear that defeat would result in the loss of additional
territory.

31. See Rambam, Hilkhat Yesadei ha-Torah 5:1.
32. Maharam of Rothenberg, dted by Rosh, Ketubot 13: 17 and .Tur Shulhan

Arukh, Even ha-Eur, 75, rules, however, that although the husband may al-
ways compel the wife to join him in establishing residence in Erets Yisrae1, the
wife enjoyed the right to compel the husband only until the destruction of the
Temple, but may not compel him in our day. Rabbenu Tam rntes. that the
prerogative of both husband and wife in this regard are equal at all times. Bach
explains Maharam of Rothenberg's position as being based upon pragmatic con-
siderations: During the period of the exile subsequent "to the destruction of the
Temple Iit is difficult to earn a livelihood in Erets Yisrael. Since the husband.
bears responsibilty for the sustenance of his wife and family, the wife is not
empowered to compel him to remove their place of domicile to Erets Yisrael
where it may prove difficult for him ,to discharge this obligation. The husband
may, however, at his own discretion, assume the added hardship of supporting
his wife in the Land of Israel and hence may compel his wife to accompany
him. However, during the time of ,the Temple earning a livelihood in Erets
Yisrae1 was not attended by any particular difficulty and, accordingly, the wife
could compel her husband to establish residence in the Holy Land.

It appears more likely that Maharam of Rothenberg's distinction between

the time of the Temple and the present era is grounded in halakhic rather than
pragmatic considerations. Although there are conflicting views, it is the opinion
of Maharam of Rothenberg ,cited by Rosh, Ketubot 13:17 and Tur Shulchan
Arukh 75, that choice of a place of domicile is basically the husband's pre-

rogative. He may compel his wife to move from one city to another, but the
wife, in the absence of a halakhically significant consideration, cannot compel
her husband to do so. Thus, if Maharam of Rothenberg is understood as agree-
ing with Rambam in maintaining thai there is no binding obligation with re-
gard to settlement in Erets Yisrael during the present era the distinction is
readily apparent. The husband may exercise his prerogative with regard to
choice of domicile in aU ages. The wife may do so only during the period in
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which the Temple stood because during that period settlement in the Land of
Israel constitutes a binding mitsvah. She is thus compellng the husband to en-
able both of them to fulfill a mandatory obligation. l\Iaharam of Rothenberg

would maintain that this obligation lapsed with the destructipn of the Temple,
as does Megillat Ester. Since, subsequent to the exile, th" obligation no longer

exists, the wife at present lacks grounds to compel her husband to establish
residence in IsraeL. Cf. R. Aaron Soloveichik, Torah she-be-'al Peh, XII (5930),
45, who explains the position of Maharam of RothenLerg in light of his own
understanding of Rambam.

33. See, however, R. Aaron Soloveichik, Torah she-be-'al Peh) XII (5930),

41-43, who, on the basis of earlier sources, demonstrates that, in contradistinction
to other mitsvot, an individual may, at his discretion, fulfill the mitsvah of
settlement in ,the Land of Israel even in the face of danger. This is so, explaiiu
R. Soloveichik, because "and you shall inherit the land" mandates miltary ac-

tion involving endangerment. Similarly, endangerment of self, while not re-

quired, is nevertheless permittttl in fulfillng "and you shall dwell therein."
34. This is contrary to the position of R. Joshua Aaronberg Shanah be-Shanah,

5730, 138-150, who maintains that according to Rambam ,the mitsvah to conquer
Erets Yisrael by force of arms l., i..inding even in our \.U). S. Z. Shragai, ibid.,
p. 141, states that this was the opinion of the former Sephardic Chief Rabbi,
R. Yitzchak Nissim as well.

This also appears to be the opinion of R. Judah Gershuni, Torah she-be.'al
Peh, XIII (5731), 147. In light of the "three oaths" described in Ketubot lIla,
this position does not seem to be defensible other than with regard to a defen-
sive war for retention of already acquired territory. The opinion of these schol-
ars notwithstanding, the very fact that an oath not to reconquer ,the Land of
Israel by force as well as the biblical verse "and the Lord rooted them out of
tleir land in anger and in wrath and in great indignation and cast them into

another land, as it is this day" (Deut. 29:27), certainly make it logical to assume

that during .the period of exile G-d has relieved the Jewish people from this
obligation, at least insofar as conques.t and retention of the land is concerned.
Were an obligation predicated upon the commandment "and you sball inherit
the land" stil to exist with regard to retention of territory already acquired.

it is difficult to comprehend the halakhic basis and justification of exacting an
oath not to retake the land by force.

Rabbi Aaronberg, ibid., pp. 142-145, further' argues that war for the reten-
tion of territory alréady acquired is mandatory even according to Rambam on
the basis of the latter's comment in his Commentary on the Mishnah, Sotah 8:7
and of his ruling, Hilkhot Shabbat 2:23, ito the effect that a war against non.
Jewish aggression is a milhemet mitsvah. Those sources, however, do not sup-
port the conclusion that territory may not be surrendered in order to avoid
danger. They indicate only that when danger exists all are obliged to come to
the defense of those endangered.
35. It is generally accepted that the prohibitions flowing from lo techanem

apply to all non-Jews and not only .to the Seven Nations. This is stated ex-
plicitly by Tosafot, Avodah Zarah20a; Sefer ha-Eshkol, III, 123; Maharam
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Schick al Taryag Mitsvot, no. 426; and Hawn Ish, Shevi'it 24:1 and Hilkhot
Avodat Kokhavim 65:1.

Some authorities, however, draw a distinction between idolatrous gentiles
and -those who renounce idol worship. Mizbah Adamah, p. 12b, cites the some.
what ambiguous statement of Kaftor va-Ferach, chap. 10, p. 28a, in declaring
that it is permissible to sell real estate to Moslems who are not idolators. (Kaftor
va-Ferach is not ambiguous in permitting lease of real estate to Moslems). Ac-
cording to this view land may be sold not only to a ger toshav or to a non-Jew
who observes the Noachide commandments in -their entirety, but even to a gen-
tile who merely desists from idol worship. This view was earlier stated by Bach,
Choshen Mïshpat 249:2 with regard to other prohibi.tions predicated upon 10
techanem, but disputed by Bet Yosef, Choshen Mishpat 249:2 and Shakh, Yoreh
De'ah 151:18. Bach's view is explicitly held by Me'iri, Avc\(ah Zarah 20a, and
appears to be held by Tosafot, Yevamot 23a, and by Teshuvot ha-Rashba, I, no.
8. R. Abraham 1. Kook, Mishpat Kohen, nos. 58, 61 and 63; R. Yosef Zevi Halevi,
Hora'at Sha'ah, chaps. 25-26;. R. Eliyahu Klatzkin, Teshuvot Imrei Shefer; R.
Zevi Pesach Frank, Kerem Zion, III, 13; and and R. Ovadiah Yosef, Torah she-
be-'al Peh, XV (5733), 26-29, cite this position as a contributing leniency in per-
mitting sale of arable land to a Moslem in order ito avoid difficulties inherent
in observance of shmittah. R. Shlomoh Yosef Zevin, Le-Or ha-Ha1akhah, p. 125,
dismisses this position with the statement: "Certainly insofar as the Halakhah
is concerned ,there is no difference between Moslems and other gentiles with
regard to '10 techanem'; even those who ruled permissively (with regard to
shmittah L stated (this) only by way of snit (additional but independently un-
authori-tative consideration) to other reasons." Indeed, Rabbi Kook, in a length-
ier discussion of sale prior to shmittah, Shabbat ha-Aretz, Introduction, chap.

12, fails to mention ,this consideration. This contention is similarly rejected by
R. Naftali Zevi Yehudah Berlin, Teshuvot Meshiv Davar, II, no. 56, "Kuntres
Dvar ha-Shmittah"; R. Ya'akov David Wilofsky (see Mishpat Kohen, no. 61);
and Chm~on Ish, Shevi'it 24:3 and Hilkhot Avodat Kokhavim 65:3.

Insistence upon sale to a Moslem rather than to a Christian follows from

the position that Trinitarianism is a form of avodah zarah. This distinction be-
tween Moslems and Christians is expressly stated by Rambam, Hilkhot Ma'akha-
lot Assurot 11 :7. The uncensored text of the Rome and Amsterdam editions of
Mishneh Torah concludes with the word, "aval ha-notsrim ovdei kokhavim hem
u-stam yenam assur be-hana'ah" rather than the more general statement in our
texts. The uncensored editions also contain a paragraph in which Rambam
classifies as idola.tors "Edomites" who observe Sunday as a holy day. The entire
section, Hilkhot Avodat Kokhavim 9:4, including ,the numerical identification, is
deleted in some of oUr texts; in oithers the word "Kena'anim" (Canaani,tes) has
been substituted for .the word "Edomim" (Edomites). Rambam's position is
substantiated by manuscript readings of Avodah Zarah 6a and 7b as cited by
R. N. Rabbinowicz, Dikdukkei Soferim, X, 15. Rambam's position is accepted as
authoritative by Teshuvot Hatam Sofa, Yor'eh De'ah, no. 131.

The oft-cited Tosafot, Sanhedrin 63b and Bekhorot 2b, states only that one may
administer an oath to a Christian even though he swears in the name of the Trin-
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ity. Tosafot declares thait nowhere is there a prohibition against causing gentiles
to "incorporate" another deity in an oath. Noda bi-Yehudah Mahadurah Tinya-
na, Yoreh Deah, no. 148, carefully distinguishes beitween shituf, i.e., Trinitarianism
as a doctrine of belief and an oath in the name of the Trinity. Noda bi-Yehudah
declares the former to be idolatry and forbidden to Jew and gentile alike. An
oath in ,the name of a pagan. god is forbidden by virtue of the commandment
"and in His name shall you swear" (Deut. 10:20). This is, however, an admoni-
tion addressed only to Jews. Such an oath is not forbidden to a non-Jew since

swearing an oath does not constitute an act of worship. Accordingly, rules
Tosafot, a Jew commits no offense in causing a non-Jew to swear such an oath.
See also Sha'ar Efrayim, no. 24; Me'il Tzedakah, no. 22; Pri Megadim, Yoreh
De'ah, Siftei Da'at 65: 11 and Orah Hairn, Eshel Avraham 156:2; and Mahatzit
ha-shekel, Orah Haim 156:2. Others interpret Tosafot as meaning that shituf
or Trinitarianism does not constitute idola,try for Noachides. See Rema, Orah
Haim, 156:1, Darkei Mosheh, Yoreh De'ah 151; Shakh, Yoreh De'ah 151:1 and
151:7; Derishah and Bach, Choshen Mishpat 182; Teshuvot Havot Ya'h', no. 1
and no. 185; R. Ya'akov Emden, Mor u'Ketzi'a 224; Mishnal Hakham.im, Hilkhot
Yesodei ha-Torah; Rabbi Z. Boskowitz, Seder Mishnah, Hilkhot Yesodei ha-

Torah and Shoshan Edut (commentary on Eduyot), p. 188; Teshuvot ve-Shev
ha-Kohen, no. 38; Rabbi A. Vermeiz, Me'orei Or, iv, Sa, and 13a, and V, iilb;

Revid ha-Zahav, Parshat Yitro; Yad Sha'ul; Yoreh De'ah 151; Teshuvot Sho'el

u-Meshiv, Tinyana, i, no. 26 and no. 51; R. Zevi Hirsch Chajes, Kol Sifrei Maha-
Titz Chayyes, i, 489-490; Ha-Ketav ve-ha-Kabbalah, Deut. 4:19; and Pitchei Te-
shuvah, Yoreh De'ah, 147:2. The one early authori.ty who unequivocally rules
that Christians are not idolators is Me'i1. See Bet h.a-Behimh, Avodah Zarah,

ed. Abraham Sofer (Jerusalem, 5725) passim, particularly pp. 4, 28 and 46. See
also R. David Zevi Hoffman, Der Shulchan Aruch und die Rabbinen über das
Verhältnis der juden zu Andersgläubigen (Berlin, 1885), pp. 4-7.

36. Hazan Ish, Shevi'it 24:1 and Hilkhot Avodat Kokhavim 65:1, opines that
the ultimate rationale underlying the prohibition against sale of real property
in Erets Yisrael to a non-Jew is identical wIith the reason for the prohibition
against permitting idolators to dwell in Erets Yisrael. In the latter case, the
reason is explicitly stated in Scripture: "They shall not dwell in your land lest
they cause you to sin against me" (Exodus 23:33). Both commandments, accord-
ing to Hazon Ish, are akin to ithe commandment concerning eradication of

paganism in ;the Land of Israel recorded in Deut. 7:5 and Deut. 12:2-3. This
analysis was earlier advanced by Sefer Mitsvot Gadol, no. 48. Although Hazon
Ish's inference is from the terminology employed by Rambam in Hilkhot Avodat
Kokhavim 10:3, it would seem that ,this thesis is more readily substantiated by
Rambam's comments in 10:4 in which he describes sale of real estate as leading
to permanent residence and then, in the very same halakhah, proceeds to state,
"Similarly it is forbidden to praise !them . . . for this causes (Jews) to cleave to
them and ,to learn from (their) evil deeds" (italics mine). Rambam appears to'
predicate both proscriptions upon the identical 'rationale.

Rambam, Hilkhot Avodat Kokhavim 10:6 rules ,that a geT toshav, Le., a
non-Jew who has formally obligated himself to observe the seven Noachide com-
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mandments, need not be expelled from Erets Yisrael by virtue of the command-
ment, "They shall not dwell in your land." He notes, however, that, as a matter
of law, -the institution of ger toshav lapsed with the destruction of the Temple.
Rabad, however, rules ,that a non-Jew who in fact observes the Noachide com-

mandments may be permitted residence in Erets Yisrael even in the absence of
formal acceptance of the obligations of a ger toshav. Kesel Mishneh comments
that this position is a logical one. since the prohibition against such residence
rests upon the fear that "they cause you to sin against me." This consideration

does not pertain in the case of a non-Jew who observes the Noachide laws. Ac-
cordingly, Kesel Mishneh is of the opinion that Rambam would not dispute thiii
ruling of Rabad. However, Minhat Chinukh, no. 94 and Hazan Ish) Hilkhot
Avodat Kokhavim 65:3 and Shevi'it 24:3, declare that in the absence oJ; formal
acceptance of the status of .the ger toshav the prohibition against residence in

Erets Yisrael remains effective. This position appears to be explidt in Ram-
barn's definition of ger toshav) Hilkhot Issurei Bi'ah 14:7. Thus, according to
.the latter authorities, since a gentile cannot be accepted as a ger toshav in our
day, whether or not a non-Jew who observes the Noachide commandments may
he permitted to reside in Israel is a subject of controversy between Rambam
and Rahad.

Hazan Ish, Shevi'it 24:2 and Hilkhot Avodat Kokhavim 56:2 state that the
prohibition against sellng real estate to a non-Jew does not extend to a geT
toshav, just as the prohibition against permitting a non-Jew to reside in Erets
Yisrael does nOltextend to a ger toshav. (This may also be inferred from Maggid
Mishneh7 Hilkhot Issurei Bi'ah 14:10; see also R. Abraham i. Kook, Mishpat
Kohen) no. 63, who records the opposing view of R. Ya'akov David Wilofsky,
and himself states that sale to a ger toshav is permissible.) Moreover, Hazon Ish
declares, it follows that, according ito Rabad, the prohibition does not extend
to a non-Jew who observes the Noachide laws even if he has not formally ac-
cepted the obligations of a ger toshav. This conclusion is virtually inescapable
if it is antecedently assumed that sale of real estate is forbidden, as is residence
of a non-Jew, by virtue of the rationale "lest he cause you to sin against me."

Thus it might well be argued ,that, according to Rabad, saIe of real estate to
Moslems does not constitute a violation of lo techanem since Islam is moho-
theistic and its adherents observe the Noachide commandments. (See Rambam,
Hilkhot Ma'akhalot Assurot 11:7 and Teshuvot ha-Rambam7 ed. Abraham
Chaim Freimann, no. 369 and no. 382.) Hazon Ish) however, emphatically re-
jects this argument. Acceptance of the seven Noachide commandments must be
predicated upon acceptance of revela.tion at Mt. Sinai as clearly indicated by
Rambam, Hilkhot Melakhim 8:11. This, says Hazon Ish) must be accompanied
by acknowledgment of .the binding nature of the 613 mitsvot upon Jews and
of all tha t flows therefrom. Those condi tIons are clearly not fulfilled by any
non-Jewish faith community. See also R. Joshua Aaronberg, Shanah be-Shanah,

5730, p. 143.

37. R. Zalman Shach, cited in Shabbat ha-Aretz) Introduction, ch. 10, and
Minchat Kohen) no. 68, maintains tha.t .there is no prohibi,tion against sellng
land to a non-Jew who already owns real estate in Erets Yisrael. See also R.
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Ovadiah Yosef, Torah she-be-'ai Peh, XV (5733), 35-37. Rabbi Kook, in ciung
this opinion does not view it as authoritative; Hawn Ish~ Shevi'it 24: 1 and

Hilkhot Avodat Kokhavim 65:1, emphatically rejects this contention. See also
Contemporary Haiakhic Problems, pp. 27~32.

38. This question was first addressed by R. Shneur Zalman of Lublin, author
of Teshuvot Torat Chessed in a responsum published in R. Simchah Bamberger,
Zekher Simchah, no. 115. A group of German Jews had collected funds for the
establishment of a Jewish hospital in Jerusalem and had purchased a building
for this purpose. Non-Jewish inhabitants of the neighborhood opposed these

plans and ins.tituted legal proceedings. They also offered to purchase the building
for a sum of 25,000 marks higher than the original purchase price. The question
posed was whether the offer might be accepted and the money used to purchase
a building elsewhere. Torat Chessed answered in the negative, but counseled

that they might exchange the building already purchased for a building in
another neighborhood owned by a non-Jew; the non-Jew might then sell the
first building ,to the interested gentile neighbors. Exchange, argued Tarat Ches-
sed, is permissible because ,the Torah does not ban an act of "sale" but rather
chaniya be-karka and permanence of settlement is not enhanced by such an
exchange. This opinion is accepted by R. Zevi Pesach Frank. Kerem Zion, III,
3, and Har Zevi, Yoreh De'ah, no. 123. Hawn Ish, in a letter addressed to R.
Betzalel Zolti, expresses the opinion ,that exchange is forbidden since, technically,
it involves an act of sale. Taking cognizance of the mitsvah involved in pur-
chasing land in Erets Yisrael held by a non-Jew, Hazon Ish added orally,
"One does not exchange averot for mitsvot." See R. Betzalel Zolti, Torah she-
be-'al Peh, XI (5729), 44-45.

39. Minehat Chinukh, no. 426, citing Rambam, Hilkhot Mekhirah 23:5, who
categorizes sale for a fixed period of time as an act of alienation of property

rather than as a lease, expresses doubt with regard to whether or not such sale
of land in Erets Yisrael to a non-Jew is forbidden. Yeshu'ot Maiko, Yoreh De'ah,
no. 55, declares that only a sale which results in the property remaining perman-
ently in the hands of the non-Jewish purchaser is forbidden. A sale in which

the property rever.ts t? the seller at a specified time does not constitute bestowal
of permanence upon the residence-of ,the non-Jew. It was on the basis of ,this con-
sideration that a Sephardic authority, Teshuvot She men ha-Ma'or, Yoreh De'ah,
no. 4, permitted -the sale of land to a non-Jew for the period of shmittah. That
opinion Was the basis of the lenient ruling of R. Yitzchak Elchanan Spector of

Kovno with regard to the shmittah question. See R. Yosef Zevi Halevi, Hora'at
Sha'ah, ch. 31. See also R. Abraham 1. Kook, Mishpat Kohen, no. 58. See also
Ramban in his commentary on Rambam's SeIer ha-Mitsvot, io ta'aseh, no. 227
and cited in Sefer ha-Chinukh, no. 339, who regards the prohibition "The land
shall not be sold in perpetui-ty" (Lev. 25:23) as banning sale to a non-Jew be-
cause the non-Jew wil not return the property in -the jubilee year. However,

Hazon Ish, Shevi'it 24:4 and Hilkhot Avodat Kokhavim 65:4, rules that even
sale for a limited period of time is forbidden. Hazon Ish~ in his rulings in all
three cases, consistently maintains that iit is sale qua sale which is forbidden:
see above notes 37 and 38.

77



TRADITION: A Journal of Orthodox Thought

40. Torah she-be-'al Peh, XL (5729). 44-54. R. Ovadiah Hadaya, No'am, XI

(5729), 183-184, also declares return of liberated territory to be forbidden by
virtue of Io tehonem. There is a strong reason to infer that this was the position
of R. Chaim Ozer Grodzinsky as welL. When questioned as to whether acqui-
escence to a partiition plan for Palestine would be forbidden as a violation of
lo techanem, he replied that such acquiescence was permissible and was not to

be equaled with granting territory to non-Jews since the land was in the juris-
diotion of gentiles by virtue of conquest, and ",the matter is nOlt within the

jurisdiction of the Jewish people so that it be said that they are granting chani-
yah be-karka." The clear inference is that cession of sovereignty with regard to
territory under Jewish jurisdiction does constitute a violation of Io techanem.

See Ahi'ezer: Kovetz 19gerot, ed. AlOn Surski (Unci Brak, 5739), I, no. 61.
41. It has been suggested that transfer or return of territory to Arab sov-

ereignty is tantamount to permitting unrestricted immigration of non-Jews to
such areas and hence constitutes a violation of "They shall not dwell in your
land" (Exodus 23:33). See R. Abraham Weingart, Ha-Ma'ayan, Tammuz 5738,
p. 15. However, the applicabilty of this prohibition is not as clear as is the
applicabilty of lo tehonem. Although Rambam, Hilkhot Avodat Kokhavini

10:6, rules that this pi-hibition encompasses all non-Jews, Rabad disagrees and
expresses the view that it is limited ,to members of ,the Seven Nations who
inhabited the area at the time of the original conquest. Rabad expresses no such
disagreement with regard to Io tehonem. Moreover, Minhat Hinukh, no. 94,
states that "it is possible" that the mitsoah does not require displacement of a
non-Jew from land which he has purchased. However, Hazon Ish, Shevi'it 24:1
and Hilkhot Avodat Kokhavim 65:1, state that sale of land to a non-Jew con-
sititutes a violation of "They shall not dwell in your land" as well as a violation
of lo techanem.

42. Yeshu'ot MaIko, Yoreh De'ah, no. 65, states that since the prohibition
against sale of land in Israel is derived from Io techanem which serves funda-
mentally to prohibit certain unrequited acts of favor, sale of land when intended
primarily for the enhancement of Jewish settlement is permissible. A similar
view is expressed by Sho'el u-Meshiv Mahadurah Tinyana, II, no. 60, in ruling
that such sale is permissible if intended primarily for benefit of the Jew. This po-
sition is categorically dismissed by Hazon Ish, Shevi'it 24:4 and Hilkhot Avodat
Kokhavim 65:4; and by R. Shlomoh Yosef Zevin, Le-Or ha-Halakhah, p. 123.
See also a letter by R. Abraham David Rabinowitz-Tumim in Shabbat ha-Aretz,
p. 128, in whkh he sanctions sale of land for the period of shmittah, but only
in a manner which guarantees restoration to Jewish ownership. because other-
wise "it would, Heaven forfend, be impossible thao (the land) be ours (at allJ."
Cf. R. Ovadiah Yosef, Torah she-be-'al Peh, XV (5733), 33-35.


