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MAY ONE DISINHERIT FAMILY IN FAVOR
OF CHARITY?
The focus of this article wil be just on one area of inheritance, that of family

and charity. It will involve ethical, moral and legal issues, and deal just
peripherally with the larger and very complicated issue of inheritance.
Surveying all the legal sources, from the biblical to the modern, this study
wil attempt to reach a halakhic conclusion.

The question divides itself into the following components. May one
completely disinherit one's family in favor of tzedaka or charity, that is, give
the entire estate to charity? May one give part to charity and part to family,

and with what specific percentages or guidelines? Furthermore, is there is a

difference between children, and other family, such as brothers, sisters,
nephews and nieces? Also, may outside professionals-rabbis, lawyers,
accountants, financial advisers, executive directors of charities or agents for
charitable organizations, or even lay friends and acquaintances-advise, aid
or help one to disinherit family in favor of charity? The term charity used in
this study is the one defined by the Internal Revenue Code of the United
States: any non-profit organization organized and operated for charitable,

religious, educational, scientific or literary purposes.1

BIBLE

A short review of the entire question of inheritance or succession is necessary. The Torah states (Numbers 27:8-11):
And thou shalt speak unto the children of Israel, saying: If a man die, and
have no son, then ye shall cause his inheritance to pass unto his daughter.

And if he have no daughter, then ye shall give his inheritance unto his
brethren. And if he have no brethren, then ye shall give his inheritance unto
his father's brethren. And if his father have no brethren, then ye shall give his

inheritance unto his kinsman that is next to him of his family, and he shall possess it.

This reference is augmented by Deuteronomy (21 :16-17), which states that

the first-born son is to inherit a double portion.
According to the Torah, daughters do not inherit where there are
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sons; -the eldest son receives a double portion while all other sons receive
equal portions. All rights of succession go through the paternal. lines. The
wife and mother's family are not regarded as kin for the purposes of inheri-

tance. There is no mention of charity in the laws of succession.
It is not clear whether these laws are absolute under any circumstances,
one may change them. Also, if

or merely rules in the absence of a wil, and

one may indeed change them, what penalty or sin, if any, is committed
thereby?
MISHNAH

The Mishnah added the following laws: that the father has preference in the
absence of sons or daughters over all other descendants; that a son inherits
from his mother; that a husband inherits from his wife (Mishnah, Bava Batra

8:1); that before anyone inherits, the wife is maintained out of the estate or
paid what is due to her under her ketuba;2 that minor daughters are main-

tained out of the estate until they marry or reach maturity;3 and that a mar-

riage dowry of not less than one-tenth of the estate must be given to each
daughter.4 The Mishnah adds that by changing the language in his wil, a
man may give equally to all his sons, thus eliminating the double portion of
the first-born, leave unequal shares to his sons, disinherit all his sons in favor

of one son, include daughters, or even disinherit all his sons in favor of
daughters (Mishnah, Bava Batra 8:5). He may do this if he wishes and incur
no sin or opprobrium.5

In the Mishnah the tanna kamma says: "lf a man assigned his estate to
strangers and leaves out his children, his arrangements are legally valid but
the spirit of the Sages finds no delight in him (italics mine).6 R. Simeon b.
Gamaliel says: If his children did not conduct themselves in a proper manner he wil be remembered for good (Mishnah, Bava Batra 8:5)." Since the

. Talmud7 says that the ha/akha is according to the tanna kamma, the first
part of this Mishnah, every rishon and decisor rules similarly.

The phrase used in the Mishnah, "the spirit of the Sages finds no
delight in him" is a strange one.8 What exactly does it mean? What'is the
sin committed? The Jerusalem Talmud (Bava Batra 8:6) equates this phrase

with a verse in Ezekiel (32:27): "whose iniquities are upon their bones."9
This interpretation is not helpfuL. However, the context in Ezekiel concerns
peu-ple who went to the nether world, so that this interpretation represents

a very strong indictment. Some interpret the phrase lithe Sages . . ." as
meaning that a person who disinherits his family is not human,lO for it is not
a human characteristic to cut off one's family in favor of strangers.

Rashi, in explaining this phrase, has two interpretations: (a) the Sages
are not pleased with his actions (Bava Metzia 48a), (b) the spirit of the Sages

is not found in this individual, that is, the Sages do not consider his actions
noteworthy, as they did not want him to do this (Kiddushin 17b). There does
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not appear to be any practical difference between the two interpretations
but the former seems to be the more serious infraction of the twO.11
The Rambam12 explains the term as, the Sages are not pleased with

this individual because of what he did, that his actions are not Jyoshor)
righteous, upright or just. The Rashbam (Bava Batra 133b) interprets the
phrase to mean that the Sages derive no pleasure from his actions, but

rather are angry at him for uprooting the rules of inheritance as outlined in
the Torah. The Tur (Hoshen Mishpat 282) agrees with this reasoning.
There are three other instances in which the Mishnah says, "The spirit

of the Sages finds no delight in him."l) In only one of these three does the
case involve halakha.14 It is the case of one who enters into a verbal trans-

action even though it affects no title, and then reneges, lithe spirit of the
Sages finds no delight in him."ls The reason for the displeasure of the Sages
is that this person is lacking in trust or faith.16 The opprobrium of the Sages
in our instance is not a very strong prohibition,17 and applies only if any

inheritance is given to others, not if the order of inheritance is changed, that
is, no double portion for the eldest son, or a portion for daughters. If a person gives people who, according to halakha, are considered worthy of
inheriting there is no sanction by the Sages.18
What did the Mishnah explain or clarify? The Mishnah increased the
disinherit the family legally, al-

rights of daughters and allowed a person to

though it condemned the act. '
As for our original questions, the Mishnah treats charity no differently
from a stranger as far as disinheriting the family is concerned.19 It does not

allow anything to be given to outsiders. It does not differentiate between
sons, daughters and, if there are none, other relatives regarding disinheriting
family.20 The Mishnah does not discuss outsiders acting as witnesses or giv-

ing advice.

TALMUD

The Talmud discusses our specific questions in several instances. In Bava
Batra (133b) it tells us that R. joseph b. joezer, probably a priest in the time

of Agrippa II, the mishnaic period, disinherited his son, deeming him unwor-

thy, and left his property worth one loft of denarii to the Temple. The
Talmud wanted to show that one may disinherit children in favor of charity.

However, the Talmud concluded that nothing may be inferred from this
story. Therefore, we see that the Talmud did not regard the giving of charity
as better than or different from leaving it to "others" as a way of disinherit-

ing one's son.
Another story having some relevance to our questions is told in
Midrash Kohelet (2:18), an aggadic work composed around the eight century. It concerns the famous R. Meir, a tanna from the second century.21

81

TRADITION

R. Meir was a skilful scribe and used to earn three se/as22 a week. He spent
one sela on food and drink, another on clothing, and the third on the support
of Rabbinical scholars. His disciples asked him, 'What are you doing to provide for your children?' He answered, 'If they are righteous, then it will be as
David said, Yet have I not seen the righteous forsaken, nor his seed begging
bread (Ps. 37:25). If they are not righteous, why should I leave my possessions to the enemies of the Omnipresent!'

This last story, which displays an extreme mode of behavior, goes
beyond even R. Shimon ben GamalieL. It was not deemed of note by the
Mishnah and the gemara. It is not cited by any rishonim, codifiers or ahron-

im as haJakha or considered an example of proper behavior.
Foremost is the dictum of Samuel,23 who said, "Keep away from transfers of inheritance (avurei ahsanta) even though they may be from a bad
son to a good son because one never knows what issue wil come from
him, and much more so from a son to a daughter."24 Samuel thus added

another dimension to the rules of inheritance. His dictum seems directed
primarily to outsiders, people who are neither the testators nor the inheritors. He prohibits anyone from being a witness/s giving advice26 or in any

way participating by word or presence, in any activity27 that deprives a
rightful, Torah-designated heir of his inheritance. This halakha is supported
and elucidated by the Talmud (Ketubot 53a), which describes R. Judah b.

Meremar's unwillngness to be involved in any way in a dowry situation
which would decrease the assets that might eventually be inherited by the
sons. What exactly is the sin committed? The Rambam calls R. ludah's

behavior midat hasidut, conduct of a very scrupulous person, a person of
piety, a person of kindness.
In Ketubot (67b) the Talmud relates a story that bears directly on our
questions. It concerns Mar Ukba, a student of Samuel and the Exilarch of
Babylonia (c. 220 C.E.).
When he (Mar Ukba) was about to die he requested, 'Bring me my charity ac-

counts.' Finding that 7,000 of sijan28 denarii were entered therein he
exclaimed, 'The provisions are scanty and the road is long,' and he forthwith

distributed half of his wealth. But how could he do such a thing? Has not R.
Elai stated, It was ordained at Usha that if a man wishes to spend liberally (for

charity) he should not spend more that a fifth? This applies only during a
man's lifetime since he might thereby be impoverished but after death this
does not matter.

The story of Mar Ukba goes to the heart of our questions and is the
basis of much controversy and comment among our Sages. Let us for a
moment analyze what Mar Ukba is saying. He seems to be disputing or
modifying the Rabbis who say that if one gives the estate to "others," the
spirit of the Sages wil not rest on him; he goes even further than R. Shimon
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ben Gamaliel, who only allows bad sons to be disinherited while Mar Ukba
allows even good sons to be disinherited. He also limits the dictum of R.
Elai which restricts giving to charity one fifth of one's income only while
one is alive, not in a wil or before death, and further interprets R. Elai's rul-

ing as saying that while one may not impoverish oneself, one need not
worry about the heirs.
Several points have to be considered. Mar Ukba gives permission to

leave up to one-half of an estate to charity. As for any differentiation
between sons, daughters, nephews, nieces, etc., if they are the next of kin,
there are no differences mentioned anywhere in the Talmud. If they are the

next of kin, they are the family and entitled to all rights as if they were sons.
As for outsiders, they may not be involved in a wil that in any way changes
laws of inheritance.
the biblical

GEONIM AND RISHONIM

The geonim held that the incident of Mar Ukba was authoritative but they
had a different gersa, a variant reading. The She'i1tot of R. Ahai Gaon (680-

752 c.E.) states, "Come and learn, when Mar Ukba was about to die he
asked that his diary be brought to him to see what charity he had given. It

was written that he gave seven thousand kesarani denarii. He said . . . Give
one-third of my estate to the poor. . . And so is the law."29 The fraction one-

third has halakhic significance as seen under the law of hiddur mitzva; one
may increase the amount allowed to be spent on a precept by one-third, in
order to enhance the beauty of that mitzva.30 This ruling of the She'i1tot was

not cited by any rishon or decisor. It probably was not known to them. Had _
they known of this She'i1tot, the whole issue might have been simplified.31

The views of the rishonim on the question of whether one may disinherit the family in favor of charity range far and wide. Some rishonim do not

allow anything to be taken away from the heirs, even for charity; others permit one to completely disinherit family in favor of charity; in the lliddle are
those who allow some of an estate to go for charity and some for the family.
The Sefer ha-Ittur (1120-1190) ruled that one may leave everything to
anyone, rich or poor, even if one has sons. However, says the Ittur, following earlier Rabbis, a token amount, four zuzim, must be left to the son in

order to absolve oneself from the opprobrium of lithe spirit of the Sages
does not reside in him."32 It seems that the Ittur took the Mishnah (Bava
Batra 8:5) literally, i.e., that only where one has sons33 and only if one trans-

fers all his estate does one violate "the spirit of the Sages," etc. The Ittur
does quote Samuel but probably relegates his dictum to outsiders only. He
does not concern himself with the case of Mar Ukba, nor with the case of
the dowry. The latter case,34 as well as his interpretation of the Mishnah35

and his lack of differentiation between charity and other outsiders, troubled
many ahronim who were trying to explain the Ittur.
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A second rishon, claimed by many later Rabbis36 as ruling that one
may leave almost all to charity and not transgress the "spirit of the Sages"
was the Tashbetz (1361-1444). In fact, the Tashbetz is the mainstay for
those later Rabbis who hold that one may leave almost all to charity with-

out violating the "spirit of the Sages."37 However, a careful reading of the
Tashbetz (no. 147) reveals that he said no such thing.
The case before the Tashbetz was that of partners who signed a contract under which each left the surviving partner his fortune, thus disinheriting their respective heirs. Later one of the partners wanted to renege on the
contract. This part, however, does not concern us. The rabbi handling this
contract had each partner leave a token amount, one quarter of a zahuv, to

the heirs lito terminate the inheritance." The Tashbetz was very much disturbed by this phrase. After addressing the issue of voiding the contract, the

Tashbetz, in the last paragraph, addresses the question of the token
amount. He says clearly that this small amount cannot remove the oppro-

brium of "the spirit of the Sages." The phrase lito terminate the inheritance,"

says the Tashbetz, has no source in our Talmud. At the very end of the
responsum the Tashbetz says that the rabbi who wrote the contract may
have considered something that the Sefer ha-Ittur had said, namely, that one

may remove the sanction of lithe spirit of the Sages" by leaving the heirs
four zuzim. Writes the Tashbetz, "This language is more accurate or legally
correct than the language of 'termination of inheritance'." This in no way
proves that the Tashbetz agrees with the Ittur, since the Tashbetz clearly

states a few lines earlier that one cannot get rid of the opprobrium of "the
spirit of the Sages. . ." by leaving the heirs a token amount.
Furthermore, it is highly improbable that the Tashbetz would have
agreed that one may give all to charity and leave just a token amount to the

family without incurring the sanction of lithe spirit of the Sages." This can be

seen from one of his responsa (no. 190). The question posed to the
Tashbetz concerned a widow leaving her estate to the synagogue and to
the poor of the city and disinheriting her nephews and nieces, some of
.. whom were themselves poor. The Tashbetz answered that this was wrong.
First, the responsibility for maintaining the synagogue and the poor of the

city is incumbent upon the entire city, and no one person should relieve the
community of this responsibility. Second, if any of the inheritors are poor,
they come first or the other poor are in effect stealing from them. At first
the Tashbetz writes that the gift is valid but one may not do SO.38 Then the
Tashbetz concludes that this gift is null and void and the money should go
to the relatives. Voiding the gift is an extreme that even the Rambam does
not advocate. It is obvious from this responsum that the Tashbetz would
never say what some later Rabbis attribute to him; that is, one may disinher-

it the heirs without any rabbinic sanction.
Another rishon who ruled that one may leave all to charity and not
incur "the spirit of the Sages" is quoted by the Shitah Mekubbetzet (1520~
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1594), Ketubat 50a. He quotes the students of R. Yonah (1200-1263) that
one may bequeath everything to charity, as in the episode of Mar Ukba.

Obviously there was a variant reading of Mar Ukba in which he left all to
charity. The students of R. Yonah end their remarks by saying that, nevertheless, one should leave a portion of one's estate to the heirs.

The Meiri (1249-1316) comments on our question in three different

places, Bava Batra 133b and Ketubot 50a and 67b. It is diffcult to put all
three statements into a unified whole. It seems that according to the Meiri,
the entire estate may be left to charity if one has not given the requisite 20
per cent each year,39 but poor relatives must receive one-half as the first
claimant on the charity. If nothing is owed according to this figure, then it is
a good idea, according to the Meiri, to give a third to the poor, a third to

the Temple, and a third to relatives. In all the above cases, one would avoid
the sanction of lithe spirit of the Sages."
Most rishonim quote the gemara almost verbatim, and so it is unclear
what their underlying theory is concerning this issue. It appears that they
would allow half of an estate to be given to charity. The Rif (1013-1110)

(Ketubat 50a) quotes the gemara verbatim, that the restriction of giving only
20 percent to charity applies only during a man's lifetime. After death "this
does not matter, like the story of Mar U kba." The Ran (1310-1 375), com-

menting on the above Rif, writes merely that Mar Ukba left 50 per cent to
charity in his wilL. The Mordecai (1240-1298) in Ketubbot, Haggahot 287
quotes the Rif verbatim, while the Tosafot Rid (1200-1260)40 quotes the

Talmud verbatim. The Rosh (1250-1327) in Ketubot (50a) writes that the
restriction of giving charity one-fifth applies only while one is alive but "after
death one may give (charity) more than one-fifth."

The rishonim named in the aforementioned paragraph could have
added that one may give all to charity. The fact that they did not seems to
indicate that they interpreted the incident of Mar Ukba literally, that one
may not give more than half of one's estate to charity. Especially note-

worthy are the words of the Rosh, "after death one may give more than
one-fifth," when he could easily have said either all or as much as one
wishes.41

At the other extreme we find the Rambam. In Hilkhot Nahalot (6:11)

Maimonides writes that when one gives his property to others, (even charity) and disinherits his heirs, meaning not only his sons and daughters but

also his nephews, nieces or anyone in the chain of inheritance, lithe spirit of

the Sages" is not with him. In fact, the Rambam goes on to say that as an
wil
that disinherits the heirs. Nowhere in his code does the Rambam make an
act of righteousness (midat hasidut), one should not be a witness to a

exception for charity.

There is a problem with the Rambam. How could he disregard the
incident of Mar Ukba? The Kesef Mishnah (Hi/khat Mattenot Aniyyim 7:5)
attempts to answer the question by saying that the Rambam did agree with
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Mar Ukba. However, it is obvious that he did not and, in fact, R. Caro later
retracted this view.42

The Rambam disagreed with Mar Ukba on two levels. On a philosophical level Maimonides43 held that man must not withhold good from
those to whom it is due (Proverbs 3:27). And when he is about to die, "he
must not conceive il wil against his heirs by squandering his property but
leave it to the one who has the greatest claim on it, to his nearest relation,
unto his kinsman that is next to him of his family (Num. 27:11). . . Thus our
highly equitable law preserves and strengthens the virtue of respecting all

kinsmen, and doing well unto them as the prophet says, He that is cruel
troublest his own flesh (Prov. 11: 1 7). . . The law has taught us how far we
have to extend this principle of favoring those who are near to us, and of

treating kindly every one with whom we have some relationship, even if he
offended or wronged US."44

On a ha/akhic level the question is much more difficult. Why did
Maimonides completely disregard the incident of Mar Ukba? i believe that
the Rambam considered the entire section in Ketubot (67b) concerning
Mar Ukba as a. unit. The Talmud relates three incidents about Mar Ukba.
The first concerns Mar Ukba's giving a poor man four zuzim a day, a very

substantial sum,45 without the poor man knowing who gave it to him. One
day the poor man attempted to find out who his benefactor was. In order
to avoid discovery Mar Ukba jumped into a furnace from which the fire
had just been swept, citing the dictum, "Better had a man throw himself
into a fiery furnace than publicly put his neighbor to shame." The second
story concerns Mar Ukba's giving a poor man 400 zuzim on the eve of
every Yom Kippur. When his son reported that the poor man had old wine
sprayed before him, Mar Ukba asked, "ls he so delicate" and doubled the

amount. The third is our story of his leaving one-half of the estate to charity.

i believe that the Rambam felt that these stories, while containing some
ha/akha, also contained some aggadic material which was not to be treated
as halakha. In the first story, giving tzedaka or charity in secret is ha/akhic,

but no one is expected to follow Mar Ukba's example to jump into a hot
furnace to escape detection. In the second, when giving tzedaka one
life style, but no

should give enough to enable the recipient to live his usual

one is expected to give charity to one who would have old wine sprayed
before himself, an extraordinary luxury and waste. Similarly in our story, the
Rambam felt that giving 20 per cent to charity is certainly valid,46 but any
comments about charity after death falls into the same category as jumping

into the furnace and doubling an already substantial charitable amount so
that the recipient can spray old wine.47

One may reason that the Rabad and the Haggahot Maimuniyyot
agreed with the Rambam, since they did not note any disagreement with
him as they were wont to do. The Tur (Hoshen Mishpat 282) ruled exactly
like the Rambam.
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AHRONIM

The views of the ahronim are as varied as those of the rishonim. R. Caro
(1488-1575) in two earlier works, the Kesef Mishnah (Rambam, Hilkhot
Mattenot Aniwim 7:5) and the Beit Yosef (Tur, Yoreh De'ah 249), wrote that
at death a person may leave at least one-half of his fortune, if not all of it, to

charity. However, in his final work, the Shulhan Arukh (Hoshen Mishpat
282), he posits, like the Rambam, that one may not leave anything in one's
wil to anyone except the heirs, not even to charity, without transgressing

"the spirit of the Sages." The Rema (1525-1572) (Shulhan Arukh, Yoreh
De'ah 249:1) disagrees and permits leaving the entire fortune to charity.48

The Perishah (1555-1614) (Tur, Yoreh De'ah 249) agrees with him.

However, the Rema tempers this ruling not only by agreeing with the
Rambam that one may not be a witness to a wil that disinherits the heirs,
but by stating that if asked an opinion about how money should be disposed of after death, one must advise leaving it to the heirs.49

Commenting on this ruling of the Rema (Orah Hawim 656), the
Mishbetzot Zahav (1727-1792) wonders how the Rema could rule that one

may disinherit the heirs in favor of charity in light of the ruling of the
She'i1tot and the dictum of Mar Ukba, who only permits up to one-half. He
also interprets the Rosh and the Rif as only permitting more than 20 per
cent, perhaps something like the third of the She'i1tot, certainly not alL.

Two ahronim cited by later Sages as agreeing with the proposition
that one need give just a token in order to remove the sanction of "the spirit of the Sages" are the Nahalat Shivah (1625-1681) and the Panim Me'irot

(1670-1744). However, a careful reading of these two works does not support their interpretation. The Nahalat Shivah's (21 :6) case concerns family
members. There is no stricture of lithe spirit of the Sages" concerning disin-

heriting all or part of one family member in favor of another. Thus the
Nahalat Shivah is not discussing our case at alL. It is not clear how the
Nahalat Shivah would respond to a case that involved property left to an
outsider, such as a charity, over the family. The Panim Me'irot (no. 37) says

that the Talmud prohibits disinheriting the son completely, but if one gave
only a small portion to others, that is all right. One may not give all one's
property to charity, but a small portion to charity is permitted. It is clear that
the Panim Me'irot does not agree with the Ittur and is probably very close
to the She'i1tot.

The Ketzot ha-Hoshen (1745-1813) (Shulhan Arukh, Hoshen Mishpat
heirs some small token
(i.e., four zuzim), in effect allowing one to disinherit them. We have already
noted that this interpretation of the Tashbetz is not convincing. R. Danzig
(1748-1826) in his Hokhmat Adam (144:12) at first allows giving all to chari282:2) quotes the TashbetzSO that one may leave the

ty. However, he adds, that one should not leave money to charity and leave
sons destitute if they need the money to live. But at the end he cites the
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She'iltot to the effect that the Talmud, in the story of Mar Ukba, put a limit
on the amount allowed to be given to charity at death, be it one-third or
one-half. He concludes that if the Rema had known about this She'iltot, he

would certainly have ruled accordingly. R. Akiva Eger (1766-1837) cites the
She'iltot to show that one may leave up to one-third to charity.51

In his Hoshen Mishpat 282:3 (1884-1893), the Arukh ha-Shulhan at
first says that there is a difference between sons and other inheritors. If one
has sons one must leave almost all one's possessions to them. If there are

no sons, then one may leave the estate to charity providing the heirs

receive a portion. There is no mention of what that portion should be.
However, in his later work, Yoreh De'ah 249:1 (1894-1898), the Arukh ha-

Shulhan quotes and dismisses the Rema and, citing the gemara of Mar
Ukba, rules that one may leave up to one-half of one's estate to charity and
the rest must go the heirs. He does not differentiate between children and
other heirs.5

The Hatam Sofer (1829-1905) (She'elot u-Teshuvot Hatam Sofer, part 3,

no. 151) discusses this matter at length. He disagrees with the Ittur and the
Tashbetz53 and agrees with the Rambam that one may not leave anything to
anyone but the heirs, even to charity. However, says the Hatam Sofer, we
see many cases where a person who has no children leaves his fortune to

establish an everlasting fund for good deeds. (One can only wonder what
happened to that fund in Eastern Europe and what effect it ever had.) Because this halakha, that is, lithe spirit of the Sages," etc., is a rather weak one,
continues the Hatam Safer, we must try somehow to find some rationale for
this behavior. The Hatam Sofer quotes a saying in Bava Batra (116a): "The

Holy One, blessed be He, is filed with anger against anyone who does not
leave a son to be his heir." And, says th~ Hatam Sofer, that anger means

gehinnom. In order to save oneself from gehinnom, one might decide to
leave the estate to charity because charity saves one from gehinnom, under

the principle that a person himself comes before the heirs. However, the
Hatam Safer is not too happy with this reason alone and says that this
applies only if one donated the money while alive, not after death. Stil not
satisfied, because of the gemara in Ketubot (53a),54 the Hatam Sofer concludes that even while alive, and even if a man has no children, he may

leave his fortune to charity only if he leaves a good part of his estate to his
heirs. Where there are children, the Hatam Sofer does not allow any part of
the estate to be left to charity. The Pithei T eshuva (1813-1868) quotes this

entire responsum (Hoshen Mishpat 282) but disagrees, citing the case of
Mar Ukba, and seems to say that one may bequeath part of a fortune, prob55

ably up to one-half, to charity even where there are sons.

In a modern responsum, the Minhat Yitzhak no. 233 (1963) discusses
this subject in detaiL. Disregarding the Rambam and the Tur, he cites the

Ittur and concludes that if one left even a token amount to the sons he may
leave everything to others, not specifically charity, without violating "the
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spirit of the Sages." The Minhat Yitzhak says that the Tashbetz, Ribash,56

Ketzot, Nahalat Shivah and others all agree. He cites the Hatam Sofer and

Arukh ha-Shulhan as disagreeing and says that if it is a dispute, we rule in a
lenient manner like the Ittur. We have seen, however, that except for the
Ittur, all other proofs are at best inconclusive. In fact, the Ittur is in the
minority; the Rambam, the Tur, the Rif, the Rosh, Ran and all the ahronim
cited above rule against him. Furthermore, the reason "we take the lenient

view" is strange in this context. What is lenient to the recipient is not
lenient to the heirs. Taking the lenient view has no place here.

Rabbi Moshe Feinstein discusses this issue in two relatively recent
responsa. In the first one (Iggeret Moshe, Hoshen Mishpat, part 2, no. 50,

1946), he discusses whether in a wil one may leave a bequest for charity
without violating any halakha. R. Feinstein cites and dismisses, without
explanation, the Rambam, the Tur and the Shulhan Arukh. He does not
mention the She'i1tot. He cites the Rema but does not interpret him to
mean that one may give all to charity.57 He cites the Hatam Sofer and dis-

agrees with him. He agrees with the Ketzot and what he interprets the
Tashbetz to mean, namely, one may leave one's estate to charity and not
incur any ha/akhic censure if he provides a significant amount for the Torah
heirs, be they children, brothers, nephews nieces, etc. He derives this ruling

from the Tashbetz by differentiating between a one-quarter zahuv, which
the Tashbetz dismisses, and four zuzim recorded by the Ittur and apparently
agreed to by the Tashbetz.s8 He concludes this responsum by agreeing that
$1 ,000 today (1 946) is considered the equ ivalent of fou r zuzim then~ and

that if such an amount is left to each Torah heir it is sufficient to remove
any halakhic opprobrium. The remainder, then, may be left to charity.
Among the many problems with this reasoning is the fact that four zuzim is
practically equivalent to, if not less than one-quarter zahuv.59 R. Feinstein

modified and explained his views in a later responsum (ibid., no. 49, 1979)
on the same subject. Probably realizing that "a significant amount to the
Torah heirs" was too imprecise, he set an exact percentage, 20 per cent.

He further modified his previous stand by saying that of the remaining 80
per cent, two-thirds, was to go to needy members of the testator's family,

while only one-third (26 2/3 per cent of the total estate) was to go to charity. In effect, his final position is very close to that of the She'i1tot.

CONCLUSION

With the exception of the Ittur, the Rema and some later Rabbis who based
their opinion on erroneous interpretations, the great majority of our Sages
do not permit the immediate heirs to be disinherited in favor of charity.
Also, the vast majority of our Sages make no distinction between children,
and, if there are no children, other family in the chain of inheritors as out-
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lined in the Torah regarding questions of disinheritance in favor of charity.

There is, however, some difference of opinion as to whether one may leave
part of one's estate to charity and part to family. The Rambam, the Tur, the

Shulhan Arukh and some later authorities insist on everything being left to
the family. There is strong proof from the gemara and the Mishnah, as well
as philosophical reasoning behind this position. A large number of rishonim,
the Rif, the Rosh, the Mordecai, the Ran and a number of later authorities,

seem to allow up to half to be left to charity. The She'i1tot, based on a variant reading which has some halakhic basis as well as the fact that the geonim were closer to the original source and probably had more correct editions, allow up to a third to be left to charity. Some important later authorities agree. It appears to be a reasonable compromise. This only applies,

however, if one- makes the decision on one's own. No Sage or decisor
allows any outsider, rabbi, lawyer, accountant, charity agent, friend, etc., to
try to convince or advise one to leave any part of his estate to charity.
Attempting to convince a person to do so is not the Jewish way. Their job,

following the halakhic way, the way endorsed by all our Sages, is to try to
living to give, up to 20 per cent of their
yearly earnings to tzedaka. According to the Rambam60 the mitzva of tzedaka teaches us to have sympathy for the poor and the infirm, to assist the
persuade eligible donors while still

needy, to guard against hurting the feelings of those in want and to refrain

from vexing those in a helpless position. Tzedaka, therefore, is a mitzva for
the living, not for the dead.

NOTES
1. See Section 170 C of the Internal Revenue Code of 1986. The halakhic definition of
tzedakah is really quite narrow. It means giving to the needy. See Shulhan Arukh, Rema,
Yoreh De'ah 249:1; 6-13. However, some rishonim include all forms of charity as we
would define them today under the category of tzedakah (see ibid., 249:15-16). This topic

needs more research.
2. Mishnah, Ketubbot 4:12; 11:1; 12:3.
3. Mishnah, Bava Batra 9:1; Mishnah, Ketubbot 4:11; and Baraita, Ketubbot 53b.

4. Mishnah, Ketubbot 6:6; Baraita, Ketubbot 68a. See also Ketubbot 52b for the reason the
Sages ruled thus.
5. Ibid. There is a question about whether changing the order of succession as enumerated
in the Mishnah is an involved process or not. See Kuntres M'Dor L'Dor (Hebrew and
English) by Feivel Cohen, New York, 1987, who claims that one must go through an

involved procedure to do this in a halakhic way and who gives special kits and contracts
to accomplish this. However, R. Moses Feinstein, Iggerot Moshe, Even Ha-Ezer 104, seems
to say that there is a basis for accepting a person's wil as legitimate transfer, and it is
enough to avert any heshash gezel, (any possible violation of theft). Thus there is no need

for any complicated procedures. This is brought out clearly in a tape of a symposium
sponsored by Agudath Israel on Tuesday, Jan. 24, 1989, entitled, "Accounting Profession
Today: Wils and Estates, Planning in a Ha/akhic Environment." A questioner stated that he

knew that R. Feinstein relied personally On his wil alone to accomplish transfers not in
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accordance with mishnaic precedence. This topic is also discussed in lectures by Rabbi
Hershel Schechter, tapes of which are available from Yeshiva University and Congregation
Kehilath leshurun of New York.

6. See Rashash, Bava Batra 133, who explains and proves that according to the Mishnah
even if one assigns any part of the estate to strangers, it is a violation of "the spirit of the
Sages." See also Rashbam, Bava Batra 133b, Bei avurei ahsanta, and Tosafot, Ketubbot
SOb, u-mai. The latter two discuss the concept of avurei ahsanta, (transfers of inheritance),
which mayor may not be the same concept discussed in the Mishnah of "the spirit of the
Sages."
7. Ketubbot 53a; Bava Batra 133b. See also Rashbam, Bava Batra 133b.

8. It is used in the Mishnah and the Talmud in three other instances. See further on in the
article.
9. Commenting on this Mishnah, the Rosh, Bava Batra, Ch. 8:37, and the Rif, Bava Batra, Ch.
8, agree with the Jerusalem Talmud and equate both phrases. The Hatam Sofer, Hoshen
Mishpat #151, wants to differentiate between them. See also Minhat Yitzhak #135, who
disagrees with him.

10. Soncino, Bava Batra, p. 560, note #3.
11. See Tosarot Yom Tov, Avot 3:10, where Rashi's various explanations are discussed.
12. In his Commentary on the Mishnah, Shevi'it 10:9 where the Rambam explains the positive
side.

13. Bava Kamma 94b; Kiddushin 17b and Shevi'it 10:9; Bava Metzia 49a and Baraita, Bava
Metzia-48a.
14. Bava Metzia 49a and Baraita, Bava Metzia 48a.

15. All the rishonim posit according to this halakhah, as does the Shufhan Arukh, Hoshen
Mishpat 204:8.

16. The Talmud cites a verse in Leviticus 19:36 as a proof, but this verse is only an asmakhta, a
support or intimation, not a rigorous proof. It is interesting to note that both this case and

our case, the two that are accepted as halakhah, there is some verse as an asmakhta, or
support.
17. It is not prohibited but frowned upon. See Rash, Shevi'it 10:9; Hatam Sofer, ibid.

18. This is obvious from the Mishnah, Bava Batra 8:5, itself.
19. Mishnah, Bava Batra 8:5, the Mishnah cited above: "If a man assigned his estate to
strangers.. "

20. Mishnah, Bava Batra 8:1. This Mishnah gives us the chain of inheritance. Nowhere does

the Mishnah give us any reason to suspect there is a difference between sons, daughters
and, if there are none, other family with regard to disinheriting family.

21. Soncino, Midrash Ecclesiastes, p. 68.
22. A sela=two sheke/s=four zuzim=four dinars.
23. Ketubbat 53a; Ba,va Batra 133b.

24. This saying of Samuel primarily provides the proof that the Rabbis do not agree with R.

Gamaliel that one may disinherit unworthy sons. In other words, one who leaves his property to "others," disinheriting his family, incurs the sanction of "the spirit of the Sages finds
no pleasure in him." "Others" includes charity as welL.
25. Rambam, Hi/khat Nahalot 6:11.

26. The Mordecai (1240-1298), Bava Batra, Ch. 8 #625 (Shulsinger Talmud), and quoted by
the Rema, Shulhan Arukh, Hoshen Mishpat 252 and 282:1.
27. Ketubbot 53a cited immediately after.
28. Rashi, name of a place. lastrow, sijan gold dinars. A gold dinar equaled 24 silver ones.
29. She'iltot, Ki Tissa 64 and also Terumah 62. R. Ahai Gaon seems to be emphatic that the
ha/akhah is that the maximum one may leave to charity in a wil is one-third.
30. R. Akiva Eger, Yoreh De'ah 249:1.

31. This is the opinion of R. Isaiah Berlin (1725-1799) commenting on the She'i1tot. He is cited
by the Hokhmat Adam 144: 12.
32. Serer ha-Ittur, Mattenot shehiv mi-rah, 40: 109-118, Warsaw, 1883, edited by Meir Jonah.
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33. The Ittur took the Hebrew banov literally as sons and not children or heirs. See also the
notes to Sefer ha-Ittur by Meir Jonah, who gives a homiletic explanation as to why the Ittur
excluded all other inheritors except sons from the prohibition of "the spirit of the Sages."
34. Differentiating between outsiders and testators would seem to answer this question.
35. See above for the Rashash.
36. The Kezot ha-Hoshen (Shulhan Arukh, Hoshen Mishpat 282:1) and others. See further on.

37. The Ittur's view was too radical, Le., differentiating between sons and all other inheritors
and not differentiating between charity and all others.
38. Thus we clearly see that the Tashbetz prohibits this behavior.
39. The case of Mar Ukba was an example of this principle. Even though he gave much during his lifetime, he now had to give one-half of his estate to make up the difference.
40. Tosafot Rid, Ketubbot 67b. This was most probably Isaiah b. Mali di Trani.
41. See the Mishbetzot Zahav, Orah Hawim 656:2, who reasoned similarly also with respect
to the Rif.
42. In

his latest work Joseph Caro retracted what he had written earlier and agreed with the

Rambam that no exception is made for charity.
43. Guide of the Perplexed, Part II, p. 209, translated by M. Friedlander.

44. It is interesting to note that Maimonides uses two verses to prove his point. Neither of
these verses is used by the Babylonian or Jerusalem Talmud. In fact, the Jerusalem Talmud '

uses another verse. See above. It is interesting to note that according to the Rambam,
tzedakah, or giving charity, is a mitzvah intended primarily to better oneself, not to try to
save the world.

45. See above story of R. Meir who earned 12 zuzim a week, and that was considered a substantial sum.
46. See Rambam, Arakhin 8: 13 and Mattenot Aniwim 7:5.
47. The Rambam does not posit according to any of the three of the aggadic stories of Mar

Ukba cited.
48. The Rema says the same in his commentary on the Tur, Darke; Moshe Ha-Arokh Yoreh
De'ah 249. He cites as his source the Rif, the Rosh, the Mordecai and the Ran. None of
these, as was pointed out above, say this. He probably felt, as pointed out by the Bah, Tur,
Yoreh Oe'ah 249, and alluded to by the Meiri, that Mar Ukba did not set an exact amount

applicable to everyone else in all cases. Mar Ukba had given 20 per cent. Therefore, at
death he gave one-half. Anyone else who gave Jess that 20 per cent during his lifetime
would give more than one-half at death. Or perhaps Mar Ukba was very wealthy and during his lifetime gave his heirs much of his money so that at death he could give one-half to
charity.

49. Shulhan Arukh, Hoshen Mishpat 252:2 and 282. In his Darke; Moshe he quotes the
Mordecai (Bava Batra, eh. 8 #625): "A woman who left in her wil to do with her property
the best, the Mordecai ruled that it should be given to the heirs and not charity."

50. The same source cited above.
51. Shulhan Arukh, Yoreh De'ah 249:1. R. Akiva Eger gives some halakhic basis to the idea of

a third by citing Orah Hawim 656 in which for a hidur mitzvah, the enhancement or beautifying of a mitzah, one may spend up to one-third more.
52. Based on the Mordecai, Bava Batra, Ch. 8, #625, who says there is no difference as both
are based on the Torah.
53. He also interprets the Tashbetz as agreeing with the Ittur.

54. It is interesting to note that nowhere in his responsum does the Hatam Sofer quote the
incident of Mar Ukba or the She'iltot or the Rema.

55. It is not clear exactly what his opinion is, as he ends his remarks with tzoreh eyun (the
point needs further consideration).
56. The Ribash (1326-1408) #168 says no such thing.
57. The Rema says that one may leave to charity "what one wishes." Says R. Feinstein, that
does not mean all, for if that were the case then the Rema would have said alL.
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58. See above discussion of the Tashbetz. R. Feinstein thereby also attempts to answer the
apparent contradiction in the Tashbetz, namely, dismissing the one-uarter zahuv and
agreeing to the 4 zuzim.
59. See notes 32 and 39. Four zuzim is equal to one-sixth of a golden dinar (zahuv).
60. Guide of the Perplexed, Part "" p. 183, translated by M. Friedlander.
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