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Study of the responsa literature of all periods and in all of its aspects has recently
become very popular. Scholars are now making extensive use of the vast historical,
sociological and theological information found even in modern _works. It should

be obvious that any study of responsa requires that neither the halakhic nor non-
halakhic elements be neglected. However, this is all too often not the case, as Zvi
Zohar has noted:

Unfortunately, students of Jewish history who deal with this period as historians
or sociologists hardly glance at the abundant halakhic literature. Students of
halakhic development, for their part, rarely study modern Halakhah. They also
tend to ignore the underlying ideational and value content of rabbinic legal rulings
and what these reveal about the attitudes of the rabbis to the statics and dynamics
of the societies in which they functioned.'

David Ellenson's researches have attempted to rectify this problem. This collection
of previously published essays concerns a wide range of subjects. Some are more
historical than others; all of them deal with the issue of halakhic development in
the past two hundred years. Ellenson devotes a great part of his book to developments
in Germany, his area of specialty. Germany is of significant general interest due
to the numerous outside pressures that were brought to bear on German Orthodoxy
and which are reflected in the responsa of its halakhists. As Ellenson has become
a leader in this area of research and has begun to influence other scholars? an
examination of his methodology is certainly warranted. All the more so because
his methodology contains major flaws which, in turn, lead Ellenson to a number
of unfounded statements about halakha and its development.

However, before looking at the larger questions relating to Ellenson's
methodology, a number of other points should be noted. First, Ellenson continues
the time-worn, but entirely mistaken notion of identifying Orthodoxy with European
Orthodoxy. He describes his book as "analyzing and reflecting upon the variety
of paths Orthodox Judaism has followed in response to the changed social and
religious conditions of the modern era" (p. 3). What Ellenson should have said is
that his book is an analysis of European Orthodoxy. The very same issues dealt
with in this book are also found in the responsa of the Sephardim. In seeking to
,describe Orthodoxy as a whole, which Ellenson often tries to do, he should have
taken them into consideration.
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Other problems in Ellenson's book relate to the numerous misinterpretations
of the literature under consideration. To list them all is not necessary, but the examples
I will give are representative of the many errors that lead to egregious misinterpreta~
tions. Some examples:

Ellenson claims that R. Jacob ben Asher authored a code of Jewish law entitled
tithe Tur, Shulhan Aruch" (p. 16).

Ellenson writes that R. David Hoffmann "allowed a kohen to study medicine"
(p. 49). His source for this statement is Me/ammed leHo'iI, Orah Hayyim, no. 31.
Actually, Hoffmann's responsum is unequivocal in forbidding a kohen to study medi-
cine. The issue before him was whether.or not such a kohen may be called to
the Torah for the first aliyah. Hoffmann decided in the negative.

In discussing R. Ezriel Hildesheimer, She'e/ot uTeshuvot Rabbi Ezrie/, vol. 1,
no. 187, Ellenson claims that Hildesheimer gave a lenient decision regarding a shohet
who was forced to attend a synagogue with an organ because he feared that, if
the shohet did not acquiesce, the community might hire another shohet who was
not. reliable. But Hildesheimer explicitly disregards this fear. His lenient decision
is based on concern over how the shohet would support his family. Not mentioned
by Ellenson is Hildesheimer's responsum no. 133, in which he uses the same rationale
in a case where the shohet even plays the organ on the Sabbath.

On the same theme, Ellenson cites She'e/ot uTeshuvot Rabbi Ezrie/, vol. 1, p.
362, as saying that a Jew could not enter a synagogue with an organ even during
the week, much less the holidays or the Sabbath. However, in this source Hildesheimer
was only concerned with the actual playing of an organ, not with whether one
may enter such a synagogue.

In his chapter dealing with rabbinic attitudes to conversion and intermarriage,
Ellenson writes:

The halakhic argumentation over this issue aside, it seems justified to exclude
Israeli Orthodox rabbinic authorities writing on the Israeli scene from this paper
precisely because the thesis developed in this paper-that Orthodox attitudes
toward conversion and intermarriage have hardened in the contemporary period
because the Orthodox are no longer responsible or accountable to non-Orthodox
Jews in a voluntaristic-pluralistic community-would not necessarily apply in Israel
(p. 82).

Yet after this passage Ellenson does not see anything strange about discussing
the view of R. Isaac Herzog who happened to be the first Chief Rabbi of the state
of IsraeL. Even stranger is that Ellenson does not seem to realize that the citation
of Herzog,. in a responsum dated 1947,3 severely weakens, if not entirely disproves,
his entire case. Ellenson correctly cites Herzog as adopting one of the stringent
views regarding conversion; but according to Ellenson's system, he should have

had a lenient view. In fact, those aware of Herzog's career know that there probably
was nq other rabbi in this century who personally carried a greater burden in his
halakhic decisions. No other rabbi's decisions affected as great a number of non-
orthodox Jews as did Herzog'!! in the period of the British Mandale \triiJ iii ihe
earliyears of the State. It was Herzog who felt responsible to ensure that the newborn
state would develop in a fashion true to halakha and this heavy responsibilty can
be seen by all who have had a chance to examine his recently published three-
volume work entitled Constitution and Law in a Jewish State According to the.
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Ha/akhah.4 Yet it is precisely he who is strict in matters of conversion and thus
stands in total opposition to the Ellenson thesis.

Because Hoffmann refused to permit a Jew to donate money for the building
of a church, Ellenson writes that he ((can be seen as adopting an attitude toward
Christianity which ran counter to the spirit of halakhic interpretation which marked
such authorities as Emden, Bacharach and Kalischer" (p. 151). Of course, this is
an unfounded conclusion, as nowhere do Jacob Emden, Yair Bacharach and Zvi

Hirsch Kalischer permit one to donate money to a church. Equally unfounded is
his assertion that Hoffmann saw no difference between Christianity and idolatry.
In fact, he wrote an entire volume whose purpose was to show that halakha does
not regard Christians in the same light as the idolators of old.s It is only as far
as Jews are concerned that Christianity has the status of idolatry; for non-Jews this
is not the case. This opinion is not at all stringent and Bacharach, Emden and Kalischer
were in agreement with it.6

I think these examples are sufficient to show the inaccuracies found in this
book. However, much more significant is a major methodological error that flows
through all of Ellenson's writings. This flaw can be best ilustrated by examining
chapter 2, which is probably the most significant chapter of the book. In this section,
Ellenson examined some halakhic decisions of the three most prominent poskim
in late nineteenth and early twentieth-century Germany: Ezriel Hildesheimer (1820-
1899), of Berlin; David Hoffmann (1843~ 1921), also of Berlin; and Marcus Horovitz
(1844-1910), of Frankfurt. By utilizing Kai Erikson's approach to deviance theory,
he attempted to show how these poskim identified certain Reform practices as being
beyond what was ((acceptable." In doing so, the poskim were also establishing the
identity of Orthodoxy.

Ellenson rightly notes the fact that it was not worth taking a hard stand on
all inroads of Reform. It was only in certain areas that each posek established as
the boundary beyond which he was not prepared to allow any compromise. This
same process is also found with regard to matters of belief. Ellenson attempts to
show that deviance is socially defined and that "what is permissible in one context
may not be in another" (p. 46).

Stil, throughout his book, and in his aforementioned chapter in particular,
Ellenson neglects to take account of the fact that often poskim are aware that they
are setting boundaries and state that this is so. In such a situation, one is justified
in using a sociological approach to understand matters. In addition, there are times
when the posek may not realize his decision is aètually a response to the social
situation and his own innate feelings on issues. Stil, the outside observer can detect
this c1earlyJ There are other times where things are more subtle. It is in these cases
that one has to be careful in one's conclusions.

The weakness in Ellenson's approach is that he . neglects the objective part of

halakhic decision making. Not every decision on areas dealing with Reform can
be traced to this need to make boundaries. There are times when it is the objective
reading of sources by the posek which determines the answer. Of course, Ellenson

may argue that no posek is objective when approaching sources. Still, unless one
can specifically point to ways in which the posek could have decided differently,
one must assume that the decision is not influenced by the surrounding mileu-
in this case Reform-but is simply an affirmation of the accepted halakiia.

As Ellenson notes, one of the halakhic issues that was a major boundary marker.
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for Hildesheimer was the mehitza. He adamantly agrees with the Hungarian rabbinate
that it must be high enough to prevent the men from even seeing the women.
At a time when many people were beginning to disregard the requirement of mehitza,
it was imperative for Hildesheimer to declare forcefully that the mehitza was not
simply a custom, but rather a law required in all synagogues. The law, according

to Hildesheimer, was that men were not allowed to see women at all during prayer.
Regarding this decision, Ellenson writes: "The Orthodox, Hildesheimer among

them, chose a stringent instead of lenient interpretation on this matter, from the
viewpoint of deviance theory, precisely because it allowed them to distinguish
themselves from the Liberals" (p. 45). But for Ellenson to be correct, he must supply
some proof showing that Hildesheimer (or the other Hungarian rabbis) could have
been lenient and either consciously or unconsciously chose not to. In order for
Ellenson's view to stand up, he must show a valid halakhic tradition which would
have given Hildesheimer the opportunity to be lenient. He does not do this.

The fact is that the practice in Germany, not to mention Hungary, was to have
mehitzot which prevented the men from seeing the women. This notion predated
the rise of the Reform movement and was based on a common understanding. of
halakhic sources, including the comment of Maimonides8 that in Temple days the
ezrat nashim was designed so that the women could not be seen by the men.9
In this case, Hildesheimer was not adopting a strict view. An examination of his
decision shows clearly that he was simply expressing in the strongest terms what
to him was the only way to interpret the law-independent of Reform. We do
not have here a response to Reform causing a stringency in the law.

To give another such example, Ellenson tries to prove his point regarding
deviance theory by pointing to a responsum in which Hoffmann does not allow
kaddish to be recited with less than ten men present.10 Ellenson claims that Hoffmann
rules as such, not because the sources say so, but rather to prevent the copying
of a Reform custom. ((In other words, the practice of praying with seven was absolutely
proscribed because Hoffmann, like his teacher Hildesheimer, saw hiqui ha'apiqorsim,
an imitation of the heretics, as a pressing legal ground for issuing a strict opinion
in this instance" (p. 48).

Although it is true that Hoffmann mentions that one must not imitate Reform,
this is not the reason for issuing his prohibition. There was a rabbinic source (Mas-
sekhet Soferim 10:7) which, as Hoffmann indicates, the Reformers cited (and mis-
interpreted!) in order to support their practice. Yet this source was of no relevance
as far as practical halakha was concerned. It was ignored by all poskim and codes.11
Hoffmann's negative reaction, in essence, had nothing to do with Reform. From
all relevant halakhic sources there was no other way he could have ruled. Simply
put, there is no identity formation here.

Using Ellenson's logic one can be led to many erroneous conclusions. For
example, one can point to times where Hoffmann speaks out harshly. against inter-
marriage or Sabbath violation and thereby be led to conclude that, had there not

been a Reform movement, Hoffmann would not have felt so strongly regarding
these areas. Hoffmann's actions in cases such as these cannot be viewed as a process
of defining these practices as deviant, for it was obvious that they were deviant.
In the chapter we are looking at (pp. 34-35), Ellenson himself makes the point that

deviance is socially defined. To take this a step further, it makes no sense to talk
of those things (such as the height of the mehitza and the number of men for
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a minyan) which are not socially defined (that is, those issues which evoke the
same negative response regardless of the social situation).

Despite these numerous criticisms, Ellenson nevertheless has raised many
important points and has constructed a valuable modeL. There are certainly numerous
examples of halakhic authorities' raising minor misdemeanors to the level of grave
transgressions. Such an attitude was often seen with regard to the Reform movement.
It waS in this battle that the poskim saw themselves forced to take extraordinary
measures in order to combat the widening threat. These measures varied from country
to country, yet the principle that a posek may attempt to secure Orthodoxy by
unprecedented stringencies was accepted by all and could be supported by Talmudic
citation. Sociological data can surely help iluminate these examples.

To show the value of Ellenson's model in more concrete form it is worthwhile
to analyze a few responsa of R. Yehiel Ya'akov Weinberg (1884-1966), the leading
posek of the final generation of German Jewry, on some of the very same issues
dealt with by Ellenson in his discussion of earlier German respondents. Through
an examination of the way Weinberg approaches some of the very same issues
which confronted his predecessors, we wil be able to shed light on religious
conditions in Germany in the generation before the Holocaust. Of course in most
matters of Jewish law, and this includes matters relating to Reform, Weinberg was
in agreement with his predecessors. It is in those areas in which he disagrees where
we can learn a great deaL. This analysis wil lend further support to Ellenson's basic

contention that deviance is socially defined in rabbinic responsa. These few responsa
of Weinberg's wil also clearly ilustrate the fact that the social environment which
confronted German Orthodoxy in its final years was different from that of the
generation of Hildesheimer and Hoffmann.

Yehiel Ya'akov Weinberg was born in Ciechanoviec, Poland. His early years
were spent at the Siobodka yeshiva where he became known as an iIui. Following
a period as Rabbi in the Lithuanian town of Pilwishki, Weinberg made his way
to Germany in 1914. Here too, his renown as a Talmuciist spread. After a short
p"eriod at the University of Giessen, Weinberg was asked to join the faculty of the
Berlin Rabbinical Seminary to lecture in Talmud. This followed the premature death
of Rabbi Abrahal) Elijah Kaplan, the Seminary's rector and Talmudist.

Once on the Seminary's faculty, Weinberg became recognized as the leading
halakhic authority in Germany. It was he who answered the many questions which
were directed to the Seminary, in addition to the numerous personal inquiries people
made of him. He was the true successor of Hoffmann, who had previously held
the distinction of being the leading posek of Germany. Shortly before the Second
World War, Weinberg was appointed the fourth rector of the Seminary, after
Hildesheimer, Hoffmann, and Kaplan.

Although his roots were in Lithuania, it is clear that both his time spent in
Germany and the position he was granted enable us to classify him as a posek
who operates from a German perspective, much as Hoffmann was a transplanted
Hungarian.12 Weinberg's decisions determined the practice of vast numbers of

German Jews and he thus was forced to take into account the German halakhic
tradition.13 Surviving the Holocaust, .Weinberg settled in Switzerland where he
continued to write on halakha. Til the end of his life he regarded himself as a
continuance of the German halakhic tradition.14 It is thus only logical to examine
his views on some of the issues discussed by Ellenson.

79



TRADITION

In the chapter we have been considering, Ellenson rightly notes that it
is also in matters of belief, and not only in practice, that the poskim established
boundaries. Hildesheimer, the earliest of the poskim- discussed, was stil in a
generation that had not resigned itself to the continued existence of either the
Reform movement or to the so-called Positive-Historical school of Zechariah FrankeL.
In such an environment, one in which heresy hunting was the rule and not the
exception, it is understandable that Hildesheimer should have adopted a very
uncompromising position regarding both of these developments. Indeed, the heat
of the moment was such that even had Hildesheimer wanted to, he probably would
not have been able to step back and look at things in a broader spectrum.

We see this particularly in the way he reacted to Frankel and his seminary
in Breslau. In Hildesheimer's day, it was no secret that the Breslau school did not
represent the same type of Judaism commonly identified with Orthodoxy. Frankel
himself was also suspect and had to fend off attacks on his religiosity by Samson
Raphael Hirsch, who viewed his works as heretical.15 The air was very heated and
people were being forced to declare their position on various issues of belief.

Hildesheimer came down firmly on the side of Orthodoxy. In his mind, FrankeL,
Graetz, and other professors at Breslau were heretics. Not only was Frankel a
meshumad-which made him even worse than an apikores-but it was perhaps
even a mitzva to burn his book Darkhe haMishna.16 Hildesheimer had the same

view regarding the graduates of Frankel's seminary,1 This harsh view was broadly

shared among the German Orthodox. Yet as time went on, some elements of German
Orthodoxy were able to take a more balanced look at both Frankel and his work.

With this change, certain segments of Orthodoxy, especially the Berlin variety,
began to adopt a more sympathetic approach to Frankel and the sort of scholarship
he represented.18 Horovitz adopted a more positive attitude than his teacher Hildes-
heimer. In referring to Frankel, he prefaced his name with the compliments usually
reserved for Orthodox scholars.19 However, he did very conspicuously neglect to
add the customary "of blessed.memory" after his name; a fact which did not go
unnoticed.20

Hoffmann makes good use of Frankel's works. Whether this is a sign of a positive
attitude to Frankel is not certain for Hoffmann's practice was to quote anyone without
concern for their religious beliefs. He recognized that good scholarship cannot limit
its choice of sources or neglect proper historical methodology.21 Thus, whether

Hoffmann held the same view of Frankel that Hildesheimer did cannot be definitely
established. Even a close examination of Hoffmann's writings wil not settle the
question for he was always very respectful in what he wrote, even when confronting
those who denied the very basis of what to him was holy.22 However, the general

impression one gets from the way he approaches Frankel's works is that Hoffmann,
much like Horovitz, had a positive, or at the very least neutral, opinion of FrankeL.

With Weinberg, we see more than we have seen so far. For him, not only
was Frankel not a heretic, he was actually a good Jew. Weinberg calls him Rabbi
and on occasion affixes the phrase zikhrono livrakha after his name; a sure sign
of respect, and one that is notably missing when Weinberg mentions Geiger.2 He
cites the Darkhe haMishna throughout his works and considers this book to be
a basic text and a forerunner for Hoffmann's later studies of the Mishna. He also
defends Frankel against Isaac Halevy's harsh attacks throughout the latter's Dorot
haRishonim attacks in the spirit of Hildesheimer.
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Weinberg claims that Halevy's attacks imply that Frankel, Cia very wise man
whose work benefits all, i nclud ing Halevy /'24 was a complete heretic who intentionally
wanted to destroy Judaism. This is something Weinberg would not accept.25 In fact,
a fitting equivalent of Frankel in Weinberg's day was Louis Ginzberg. If anything,
Ginzberg could be questioned on religious grounds more than FrankeL. Yet, as with
Frankel, Weinberg makes a point of referring to Ginzberg as a uRabbi L. Ginzberg
of blessed memory."26

In general, Weinberg and Hildesheimer had very similar views and certainly
had the same ideas regarding what constituted the fundamentals of faith. Stil, the
two came to different opinions regarding FrankeL. Since both of them had examined
Frankel's writings and both of them had the same notions regarding Orthodoxy,
how then to explain the difference? I would venture to say that the different eras
were responsible for the change in perspective. In Hildesheimer's day the issues
raised by Frankel and the Breslau seminary went to the heart of the definition of
Orthodoxy. Hildesheimer felt threatened and therefore it was natural for him to
stress the differences he had with FrankeL. The atmosphere waS such that it was
very easy to call him a hereticY

In Weinberg's day, the atmosphere had calmed. The different segments of
German Judaism were each secure in their place. There was no apparent threat
to Orthodoxy from the Left. Only at this later date was it possible to take a close
and impartial look at FrankeL. This Weinberg did, and what he discovered to his
satisfaction was that Frankel was not a heretic.28 This revelation opened the way
for Weinberg to adopt a similar respectful attitude towards graduates and faculty
of the Breslau seminary. Although the first signs of this positive attitude can be
seen with Horovitz and Hoffmann, it is not until Weinberg that it finds full expression.29

The introduction of the organ was one of the most divisive issues in nineteenth-
century Jewish life and in particular in Germany. It also inspired a great number
of responsa on the topic.30 The Orthodox rabbinate was vigorously opposed to this
innovation. Hildesheimer reflects this when he rules that it is forbidden to step
foot into a synagogue which uses an organ, even at a time when the organ was
not being employed.31 This is so, even though he admits that there is no actual
prohibition against merely stepping into the synagogue.32In other words, the critical
situation of the times called for such stringencies in the battle against Reform.

Weinberg had a much more lenient view. Not faced with the tension between
Reform and Orthodox which was seen in earlier generations, Uextra-halakhic" factors
did not have to come into play. In a responsum to a rabbi in Dresden, he says
simply that, whereas it is forbidden to use an organ in the synagogue, the presence
of an organ does not disqualify a synagogue as a place of prayer. If the organ
was not being used (e.g. on a weekday), there is no reason notto enter the synagogue.
However, Weinberg recognized that there are times when Hildesheimer's stringency
would be called for. He therefore concludes by saying that in matters such as these
one must take account of the specific conditions of the place involved. Stil, as
a general principle, the Germany of Weinberg's day did not need the same type
of ufences" that it did when Hildesheimer was alive,33

A case which should have been cited by Ellenson, for it is an excellent example
with which to prove his point, concerns the planting of flowers at graves. This question
shows more clearly than others the importance of sociology in looking at questions
of halakha. The sources on this question are even more fascinating than the others
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because the influence of Reform is seen implicitly in the actual halakhic reasoning
of the respondents.

The first rabbis to deal with this question were Hildesheimer, Samson Raphael
Hirsch, Manfred lehmann, and Seligmann' Baer Bamberger.34 This was in an era
when the battles between Reform and Orthodox were at their peak. Clearly, many
of Reform's practices were simply imitations of Christianity. It was difficult for these
rabbis to recognize the positive intentions of any new custom instituted by Reform.
To them, the planting of flowers at a grave was simply another way for the Reformers
to destroy Judaism. As such, it is only natural that these rabbis would use the
prohibition of hukkot ha'amim as one of the reasons to proscribe such a practice.

In the next generation, things were calmer with regard to the Orthodox-Reform
conflict. As such, Hoffmann was able to approach matters in a more detached
fashion.35 Such an investigation revealed that the purpose of the Reformers putting
flowers on graves was not to imitate the Gentiles; rather, it was a respectful practice.
Yet although Hoffmann could admit this much, he would not go as far as to permit
the introduction of this custom. He accepted his predecessors' other arguments
against the practice, based both on halakha and on the fact that planting of flowers
was a custom unheard of in IsraeL.

Weinberg went further than Hoffmann. He saw absolutely no halakhic pro-
hibition of any kind in planting flowers at the grave. Yet, following Hoffmann, Wein-
berg still opposed this custom. His reason for this is simply that it goes against
Jewish tradition; a tradition in which people pray and bring forth tears upon visiting
graves. In Judaism this is what is considered respect for the dead. There is therefore
no reason to have to borrow Gentile customs in this regard.36

The earlier rabbis were certainly aware of the responsum of Rabbi Isaac bar
Sheshet (no. 158) which permits imitating Gentile customs which are not religious
in nature and which have a good reason behind them. Nevertheless, Hildesheimer

and his colleagues viewed the planting of flowers as a violation of hukkot ha'amim.
It is certainly plausible that due to raging religious conflict betwee'n the Orthodox
and Reform, the former were not able to look at this custom impartially. From
their standpoint it was clear that the Reformers were trying to imitate the Gentiles.
Indeed, from their perspective how could they think otherwise?

At this time, it was an axiom among the Orthodox that every change in Jewish
practice by the Reformers had, as its purpose, the imitation of the Gentiles. This
was not a strange reaction when one considers the atmosphere in the mid-nineteenth
century. It was a time when such Christian elements as the organ and confirmation,
not to mention discussion over abolishing circumcision and transferring the Sabbath
to Sunday, were part of the Reform movement. In such an environment, it would
have been surprising if the rabbis had not seen the planting of flowers as an imitation
of a Gentile custom. In later years, it became obvious even to the most Orthodox
that there was more to Reform than simple imitation of Gentile customs. It was
this realization which would not allow Weinberg, or Hoffmann for that matter, to
see the planting of flowers at graves by the Reform adherents as a violation of
hukkot ha'amim.

There is much more that can be said on this issue, both with regard to Weinberg
and with regard to other German authorities. For now it is 'sufficient to note the
importance of the halakhic tradition. Only with an understanping of the sources
of a posek can one truly be able to point out where the posek is giving a ruling

82



Marc B. Shapiro

in response to outside pressures. On the other hand, this understanding wil also
enable us to show where the posek is simply reflecting the halakha as he understands
it, irrespective of any outside influences. If, in his future writing, Ellenson takes
this into account, we shall have much to look forward to.
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