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SURRENDERING JEWS TO THE NAZIS
IN THE LIGHT OF THE HALAKH

A vexatious religious-ethical dilemma faced by religious and lay leaders
during the Holocaust was that of compliance with the Nazi decrees to
surrender a designated number of Jews to them. Generally, the Nazis
specified a quota but not the names of their victims. The choice was left to
the Jewish authorities.

The precedent for such an incident is the biblical account of Sheba,
the son of Bikhri. Sheba rebelled against King David and thereby incurred
the death penalty. i David's followers later laid siege to the city in which
Sheba had sought refuge. To spare the city, a "wise woman" suggested
that Sheba be executed.

Then the woman went unto all the people in her wisdom. And they cut off the head
of Sheba the son of Bikhri, and threw it out to Joab. And he blew the horn, and they
were dispersed from the city, every man to his tent. And Joab returned to Jerusalem
unto the king. (II Sam. 20:22)

This case is discussed within the context of a similar law recorded in
the Mishnah regarding the defilement of a loaf of terumah and the

surrender of a woman to gentiles.

If one was passing from place to place with loaves of terumah in his hand and a
gentile said to him: "Give me one of these and I wil make it unclean; for, if not, I
wil defile them all," let him defile them all and not give him deliberately one to

defile. Similarly, if gentiles say to women: "Give us one of you that we may defile
(rape) her and, if not, we wil defile you all," then let them all be defiled rather than
hand over to them one soul from IsraeL. (Mishnah Terumot 8:11-12)

The Mishnah commentaries explain that the Sheba incident was
different since he had previously incurred the death penalty. The wise
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woman was, therefore, correct in executing him.2 The Tosefta explicitly
analyzed the case of Sheba in this context.

A group of Jews who were told by gentiles: "Surrender one of your number to us so
that we may kil him, otherwise we wil execute all of you," should all suffer death
rather than hand over a single Jew to them. However, if they specified a particular
individual such as Sheba the son of Bikhri, the Jews may surrender him to save their
lives. (Terumot 7:20)

In this very Tosefta there is, however, a difference of opinion regard-
ing exactly why Sheba's surrender was permitted. In addition to the
viewpoint that he had rebelled against the king, there is also the explana-
tion that Sheba was surrendered in order to minimize the number of
people that might be kiled. The Tosefta continues:

R. Judah declared that the individual is not surrendered when he is within and the
others without (since under such circumstances he may be saved, and only those
outside are in immediate danger). However, when they are all inside and in similar
danger, then he should be surrendered and all need not dte. This is in accordance
with the Scriptures which declare that "the woman went into all the people in her
wisdom." Since they were all inside, she advised that he be surrendered to spare the
others. R. Simeon declared that she rather told them that the punishment of one who
rebelled against the Davidic monarchy is death.

The Jerusalem Talmud also discussed this case, citing a similar
difference of opinion. The text reads:

A group of Jews travellng together who were told by gentiles: "Surrender one of
your number to us so that we may kil him, otherwise we wil execute all of you,"
should all suffer death rather than hand over a single Jew. However, if a particular
individual such as Sheba the son of Bikhri is specified, they may surrender him to
spare their lives. R. Simeon ben Lakish stated that this is only when he has incurred
the death penalty like Sheba the son of BikhrI. R. Yohanan declared that even when
not guilty like Sheba he may be surrendered. (Jerusalem Talmud, Terumot 8:10)

It was related that at one time a Jew was actually surrendered to the
secular authorities and executed. Although the victim had incurred the
death penalty. Elijah the Prophet was extremely displeased with this
conduct. The Jerusalem Talmud relates:

Ulla the son of Koshev was sought by the government which had decreed a death
penalty against him. He fled to R. Joshua ben Levi in Lydda. The government's
forces then surrounded Lydda and demanded the surrender of Ulla. Otherwise they
threatened to destroy the entire city. R. Joshua ben Levi then convinced Ulla to give
himself up so that the city would be spared.

Previously Elijah the Prophet constantly appeared to R. Joshua ben Levi.
Now he did not appear until after R. Joshua fasted a number of times. When he
finally arrived, Elijah declared to R. Joshua that it was not customary to reveal
himself to informers. R. Joshua protested that he had acted in accordance with

tradition. Nevertheless, Elijah stated that this was not the practice of the truly pious.
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Maimonides rules in accordance with the viewpoint that it is forbid-
den to surrender the specified individual unless he is deserving of the
death penalty. Even if so, this should not be done in the first instance.3 The
rabbis later probed the reason for this ruling since it negated the viewpoint
of R. Yohanan that "even when he is not guilty as was Sheba, he may be
surrendered." In general, the Halakhah is determined in accordance with
the opinion of R. Yohanaii when in disagreement with R. Simeon

b. Lakish.4 R. Joseph Karo explains that perhaps in this instance the law is
like R. Simeon b. Lakish, since Scripture indicates that Sheba had rebel-
led against King David. Likewise, the story detailed in the Jerusalem
Talmud suggests that this viewpoint is the accepted tradition.s

Remah cites both the opinions of R. Yohanan and R. Simeon
b. Lakish in his gloss to Shulhan Arukh, Yoreh Deah 157:1. Maharsha
holds that the same law would apply to a Jew captured by gentiles. It
would be forbidden to redeem him when another Jew would be seized in
his stead. However, if the gentiles only commanded that he be captured, it
was permitted to save him from being apprehended.6

Contemporary rabbinical literature is replete with attempts to cite the
source for Maimonides' ruling. R. Meir Simha ha-Kohen of Dvinsk
interpreted the biblical account of the surrender of Samson to the Phi-
listines to indicate that the opinion of R. Simeon b. Lakish is correct.

Then three thousand men of Judah went down to the cleft of the rock of Etam, and
said to Samson: Knowest thou not that the Philstines are rulers over us? What then
is this that thou hast done unto us?" And he said unto them: "As they did unto me,
so have I done unto them." And they said unto him: "We are come down to bind
thee, that we may deliver thee into the hand of the Philistines." (Judges 15:11-12)

R. Meir Simhah explains that, although Samson was not liable to the
death penalty, he nevertheless endangered his fellow Jews because of his
anti-Philistine activities. He, therefore, could be surrendered in accord-
ance with the ruling in Remah:

One who endangers the entire community by engaging in an activity such as forgery
in a locality where the government forbids such activities is deemed a "pursuer"
and may be surrendered to the authorities.7

Samson could only be relinquished because his behavior placed him
in the category of a "pursuer." This would equate him with one who has
incurred the death penalty in accordance with the opinion of R. Simeon
ben Lakish.8

R. Binyamin Zev Benedict explains that Maimonides' reason for not
surrendering the individual who is not liable for a death penalty is that
"we do not surrender to them a Jewish life." The language of Maimon-
ides is similar to that of the Mishnah in the case of a woman endangered
by the delivery of a child.
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If a woman was in hard travail, the child must be cut up while it is in the womb and
brought out member by member, since the life of the mother has priority over the
life of the child; but if the greater part of it was already born, it may not be touched,
since the claim of one life cannot override the claim of another life. (Mishnah
Ohalot 7:6)

The Mishnah similarly stresses the importance of every single soul
when explaining why man was created alone.

Therefore but a single man was created in the world, to teach that if any man has
caused a single soul to perish from Israel Scripture imputes it to him as though he
had caused a whole world to perish. (Mishnah Sanhedrin 4:5)

It would, therefore, appear that Maimonides based his ruling upon
these two Mishnayot. If an individual Jew is the equivalent of an entire
world, then one person may not be sacrificed for the many. This is the
reasoning behind R. Simeon ben Lakish's viewpoint, and Maimonides
ruled accordingly since the two Mishnayot validate this outlook.9

During the Holocaust, the theoretical question of whether the law is
in accordance with R. Simeon ben Lakish or R. Yohanan became a

practical one. At times, the decision was up to the victims as to who
should endanger his life. Such a quandary is related about the relationship
between a Lithuanian rabbi and R. Shalom Alter Perlow, the hasidic rebbe
of Kaidan, a town in central Lithuania. When the Germans conquered
Soviet Lithuania in June 1941, R. Perlow was in Vilna, where he headed a
synagogue for Kaidaner hasidim and the many Polish refugees who
preferred a hasidic service. During September 1941 when the Vilna Jews
were forced into two ghettos, R. Perlow was incarcerated in the larger
ghetto. Here he was given work in the employment offce. His task was to
be in charge of the cards listing the men and women capable of working.
With this chore the Kaidaner Rebbe assisted Rabbi Reuven Cohen (who
previously had edited the weekly Torah magazine, Das Wort). Because of
this assignment both rabbis were granted work certificates which were
popularly called cards. These cards which were white, gave their holders
basic security and protection.

During October 1941, the German military government substituted
yellow cards for the voided white ones. Since there were fewer yellow
cards, more Jews would now be subject to deportation. Only one new card
was available for the positions held by the two rabbis. It was decided that
a lottery be held to determine the recipient. However, the Kaidaner

waived the card in favor of his colleague. Even if he won the lottery, he
did not wish to save himself by being the cause of R. Reuven Cohen's
death. The latter likewise refused to accept the card for the same reason. It
reached the point where both rabbis were condemning themselves to

death. A member of the Judenrat then intervened and insisted that a
lottery be drawn. R. Shalom Alter Perlow won the yellow card. Neverthe-
less, he too soon perished when the Germans reduced the ghetto area. 10
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This problem exactly duplicated the talmudic discussion when the
Judenrat was ordered to surrender a specific number of Jews. Rabbi
Ephraim Oshry was faced with such a dilemma in the Kovno ghetto. On
September 15,1941 the Nazi commander of that ghetto issued 5,000 white
certificates to the Jewish Council of Elders. On each card there was
printed in German: "Certificate of Jewish Artisans." Underneath

appeared the signature of Jordan, the commander of the ghetto. The
Council was directed to distribute these documents the next day to the
artisans of the ghetto and their families. Only those people would be
allowed to remain in the ghetto, while the rest would be deported. At that
time there were some 30,000 Jews in the ghetto, including 10,000 skilled
laborers. When the German intent became known in the ghetto, panic
broke out among the Jews. The laborers stormed the offces of the council
demanding the white cards. Many grabbed the cards by force from the
members of the CounciL. The disarray intensified when German soldiers
surrounded the ghetto and set up machine guns around its walls. In the
midst of this chaos Rabbi Oshry was asked two questions: Was the

Council of Elders permitted to decide which workmen would be saved
and to distribute the cards in compliance with Jordan's order? Was an
individual allowed to snatch a card, thereby condemning another person
to deportation?l1

Rabbi Oshry held that the Council was permitted to distribute the
cards. Since the Germans did not specify names, it was not entirely
similar to the decision of Maimonides that only when the designated
individual was guilty like Sheba, may he be surrendered. Since the
ordinance was issued against those not having white cards, the Council
could select those who would not be victimized by the decree. Neverthe-
less, R. Oshry was not certain that this decision was correct. He conceded
that one could very well argue that there was no justification for condemn-
ing those not receiving the white cards. They were innocent victims of the
Nazis and were not comparable to Sheba.

R. Oshry nevertheless supported his ruling by recounting a similar
ruling which was issued by Chief Rabbi Avraham Dovber Kahane-
Shapiro of Kovno.12 On October 27, 1941 the Council of Elders was
ordered to post notices throughout the ghetto that two days later all its
residents must assemble in the open area known as the Democratic Plaza.
The Council immediately sent a delegation to the Chief Rabbi for guid-
ance. They feared that a good portion of those assembled would be
executed. They therefore felt that perhaps they should not post the notices.
On the other hand, if they did not comply with the Nazi directive, they
were apprehensive lest there be mass retribution against the entire com-
munity. It was in the middle of the night that the delegation arrived at the
home of the aged spiritual leader. He was already asleep but his wife
awakened him when the Council's members explained their dilemma. The
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Chief Rabbi began to tremble when he heard their question and learned of
the situation in the ghetto. He asked for time to research the problem in
rabbinic literature and did not go back to sleep that night. The next day he
relayed the following halakhic decision to the Council of Elders:

If an evil decree has been enacted against a Jewish community and there is a chance
to save part of the community, the leaders are obligated to act with courage and
responsibilty. They must do whatever they can to save as many as possible.

The elders were hence enjoined to publicize the notices. Likewise,
R. Oshry held that the elders must distribute the white cards and try to
save as many Jews as possible.13

In answering the second question, R. Oshry cited the ruling of
Remah that "a man may save himself from imminent damage even if
another person will thereby be harmed." 14 This law may not apply here
since the consequence to the other person will be death, and who can
claim that his life is more important? Nevertheless, in accordance with his
previous ruling that the Council may distribute the cards, he held that each
laborer was permitted to grab a card in order to save himself from death.

Despite the rulings of the Kovno rabbis, the contrary opinion also
was voiced in the debates of other Councils regarding "resettlement"
demands. At a meeting of the Central Jewish Council of the Jewish
Communities of Eastern Upper Silesia, Michael Laskier of Bedzin
refused to comply with Nazi demands. He stated that in all Jewish history
there had never been an instance where a Jewish community itself deliv-
ered victims to the enemy for extermination. Laskier stressed that the
categories of people subject to selection-namely, the sick, the maimed,
and the elderly-left no doubt as to the real intentions of the Germans.

Laskier also referred to Maimonides' ruling in accordance with R. Simeo-
n b. Lakish. Therefore the Council could not cooperate with the "resettle-
ment action." He concluded that the Nazis should be left to make their
own selection. 

15

A similar conclusion was reached in the town of Skalat. At a meeting
held following the initial "action" in August 1942, three Council mem-
bers declared:

There is no alternative, but to leave events to destiny. What the Almighty ordains
shall prevail; the Jews should not participate in the action. . . . We should not deliver
our own people at a time when so many beggars from other places are roaming the
streets, lying in the market, and dying from hunger anyway.16

Those Council members in favor of doing the selection and surren-
dering the victims to the Nazis argued that additional lives would thereby
be spared. There was an actual case which validated this viewpoint. The
Germans asked for a list of candidates for a "resettlement" transport in
October 1941 from the Wlocklawek ghetto to the Lodz ghetto. The list
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was not submitted and the German police prepared their own. Those
selected for deportation attempted to hide but were hunted down. In
retaliation, the police included in the transport more people than were
initially ordered to be furnished. Another 182 individuals were added to
the 750 originally scheduled to report. 1 7

In Vilna, the Orthodox leaders sent a delegation of four rabbis to
warn the heads of the ghetto against continuing to select and deliver Jews
to the authorities. The rabbis cited Maimonides' ruling as their basic
source. Here, too, the leaders countered that because of their compliance
the lives of others were spared.18

There was one recorded instance where a Council attempted to strike
a middle position~ Early in 1942, the Krosno Council (Galicia district)
received an order to submit a list of the Jewish population as of June 22,
1941. Details of age, occupation, and working abilty of each person were
to be included. The list, submitted on February 10, 1942, detailed the

names of 2,072 persons from 626 families. All the required data was
included except the ability to work. This capability was shown for only
531 persons. In regard to 1,499 people or over 72% of the entire Jewish
population, this information was omitted and the proper space simply left
blank. The Council evidently sensed the fate that would befall those
unable to work and was unwilling to take upon itself the responsibility for
those involved. Only 42 persons were shown as "unable to work"
because their infirmity was apparent. 19

A similar dilemma was faced by Rabbi Zvi Hirsch Meisels in
Auschwitz.20 On the eve of Rosh haShanah in 1944, the Nazi commander
of Auschwitz decided to keep alive only those boys between the ages of
fourteen and eighteen who were big enough and strong enough to work.
About 1600 boys, the survivors of previous "selections" were assembled
in the large plaza behind the camp blocks. A vertical post with a horizon-
tal bar affxed at a designated height was put in place. The boys were
forced to pass under the bar. Those whose heads reached the horizontal
bar were returned to their barracks. The others were imprisoned in a
special cellblock under the guard of the Jewish kapos. There were some
1400 boys who did not pass the test. After being placed in the cellblock,
they received no further food or drink. It was feared that they would be
sent to the crematorium the next evening since it was operated only by
nigh t.

The next morning the first day of Rosh haShanah, fathers and other
relatives attempted to persuade the kapos to release the youngsters. The
kapos retorted that an exact count had been taken of the children, and they
themselves would be executed if even one boy was missing. Some of the
parents and relatives still had valuables in their possession and bargained
with the kapos. The latter succumbed to greed and consented to release
some of the young prisoners. Nevertheless, the kapos warned that a

41



TRADITION: A Journal of Orthodox Thought

Jewish child who passed the "selection" would be seized for every boy
released. They had to be certain that the count would be complete when
the block's inmates were taken to the crematorium.

Under these conditions, R. Meisels was approached by an unlearned
but dedicated Jew. His only son was among those incarcerated in the
cellblock. The father had the means to redeem his son, but he knew that
another youngster would be substituted for his own. He requested that
R. Meisels give him a definitive ruling as to whether the life of his only
son could be saved at the expense of another. R. Meisels pleaded with him
not to ask for halakhic guidance in this matter since he had no colleagues
and rabbinic writings to consult. Nevertheless, the distraught father,
refusing to accept R. Meisels evasiveness, declared: "Rabbi, you must
give me a definite answer while there is still time to save my son's life."
R. Meisels felt that perhaps it would be permissible if the kapos were first
to release the ransomed boy. Perchance after freeing the first child the
kapos might somehow relent and not attempt to imprison another. The
kapos were after all stil Jews, however degraded and corrupt. In view of
the uncertainty that saving one life would cost another the ransom attempt
might not be forbidden. However, the kapos, fearful that the German
troops might come at any time, made certain to seize another victim
before releasing the redeemed boy. R. Meisels therefore felt unable to
grant permission to the father. He was likewise unwiling to deny it, and
R. Meisels continued to implore the father not to ask this question of him.

The father finally said:

Rabbi, I have done what the Torah obligated me to do. I have sought halakhic
guidance from a rav. There is no other rav here. If you cannot tell me that I may
ransom my son, it is clear that in your own mind you are not certain that the Jewish
Law permits it. For if you were certain that it is allowed, you would unquestionably
have told me so. So for me your evasion is tantamount to a clear decision that I am
forbidden to do so. My only son wil lose his life in accordance with the Torah and
the halakhah. I accept the Almighty's command with love and with joy. I wil do
nothing to ransom him at the cost of another innocent life, for this is the Torah's
decree.

R. Meisels related that all the day of Rosh haShanah the father went
about murmuring joyfully that he had merited sacrificing his only son's
life in obedience to the will of the Creator and His Torah. He prayed that
his act might be as acceptable before the Almighty as was Abraham's
binding of Isaac, a central Rosh haShanah theme.

A question which arose after the holocaust also reflected this basic
issue of sacrificing one life for another. Rabbi Shimon Efrati was asked
whether a certain deed was condoned by the halakhah or whether acts of
penance were necessary.21 The case under discussion took place in a
bunker where a group of Jews were hiding from the Nazis who conducted
a "search and destroy" operation. It was certain that their lives were
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forfeited if the Germans were to discover them. Suddenly, an infant, who
was among those concealed in the bunker, began to cry. There was no way
to quiet him and all would be lost if the Nazis heard the cries. People in
the bunker questioned whether it would be advisable to stifle the cries
with a pillow since the child might thereby suffocate. Suddenly a person
placed a pillow over the infant's face. After the Nazis left, they removed
the pillow and to their dismay discovered that the child had suffocated.
R. Efrati was asked whether this individual's actions were justifiable since
it was done to save the lives of others. If it was not permissible, what
penance must be undertaken by the person to atone for the inadvertent
death of the infant?

In his analysis of the sources, R. Efrati concluded that it was

permissible to abandon the child in order to save the others. He stressed
that this ruling was inherent in the Tosefta which distinguished between
the case when all were subject to the same danger and a case where "he is
within and others without." When "they are all inside" and in the same
hazardous position, then the person specified may be surrendered so that
the others may be saved. Once the designated person wil definitely die
with the others, then he may be surrendered to spare the others. While
Maimonides did not permit this ab initio, the person who placed the
pilow over the infant in retrospect would not be considered a sinner.
Another mitigating factor may be that the infant could be considered a
pursuer. The Talmud clearly states that "A minor in pursuit may be slain
to save the pursued" (Sanhedrin 72b). Since the crying child was endan-
gering the lives of the others, they were justified in their actions.

R. Efrati concluded by citing a unique explanation to the verse "For
the violence done to thy brother Jacob shame shall cover thee" (Obadiah
1:10). Esau should be ashamed becauae he caused Jacob to perform deeds
of violence. It was only because of Esau that Jacob was compelled to act
in the fashion described in this responsum.

A similar case was described by R. Efrati where the child was not
smothered and the people were discovered.22 It took place in Glina, where
his brother Rabbi Yitshaq Zevi Efrati was the spiritual leader. The latter
had constantly encouraged his congregants by citing the talmudic state-
ment that" even if a sharp sword rests on a man's neck, he should stil not
desist from prayers" (Berakhot lOa). R. Yitshaq Zevi and his family were
hiding in a bunker, and during a search a baby began to cry. Called upon
to permit smothering the youngster in order to spare his own family, the
rabbi did not hesitate for one moment to forbid such action. Consequently
all of the people in the bunker were discovered by the Nazis and later
executed.

Another tragic case of smothering a baby occurred in 1943, when
forty -seven Jews were hiding in a bunker in the small town of Dolhinov
near Vilna. Among them was the builder of the bunker, Joseph Kramer,
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his wife and their eighteen-month-old son David. The German were
hunting down the Jews in the town and shooting them on sight. When the
Nazis approached the hideout, the child began to cry. The father finally
smothered the child after fruitless attempts to stop the baby from crying.
Thus they indeed escaped death. Some later joined the partisans and a
number eventually reached IsraeL. The tragic deed of the father never gave
him rest. In 1971, he presented a Torah scroll to the suburban synagogue
of Ramat Yoseph in Bat Yam, Israel, in memory of his son. The presenta-
tion was made in front of a large congregation which also included

survivors of the bunker. When the scroll was placed in the ark the father
broke down and wept, recalling the tragic dilemma he once had had to
face.23

This diffcult question of surrendering victims to the Nazis was only
one of the heart-rending questions which were asked of rabbis during the
Holocaust. Even in the "Valley of the Shadow of Death," Jews committed
to Torah continued to seek halakhic guidance. This was truly a triumph of
the spirit over the tragic physical reality in which the Jew found himself
during the dark years of the Holocaust.
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