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TRANSSEXUAL SURGERY

Transsexuals are persons born
with the anatomy of one sex but
who suffer from an identification
with the other sex which in many
instances is total and lifelong. It is
claimed by some scientists doing
research in this area that this
abnormality is the result of
hormone disturbances which are
quite likely prenatal in origin. In
a rapidly increasing number of
cases transsexualism is now being
treated medically by a combina-

tion Qf hormone therapy and sex-
change surgery. While such opera-
tions were performed in Europe on
an intermittent basis as early as
1930, sex-change operations have

become prevalent . in our country
only since the late 1960s. There

are an estimated 10,000 transsexu-

als in the United States of whom
approximately 1,500 have changed

their sex by means of surgery. Pub-
lic awareness of this phenomenon
has been heightened by the recent
publication of Conundrum, an auto-
biography by Jan (formerly James)
Morris, in which the author dis-
cusses his own transsexualism with
skil and sensitivity.

The growing acceptance of trans-
sexual surgery has made the ques-

tion of sex-change a topical halak-

hic issue. A number of rather cur-
sory items dealing with this topic,
which are noteworthy primarily on
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account of the sources cited, have

appeared in the 5733 volume of
N dam and in the Kislev- Tevet and
Tammuz-Av 5733 issues of Ha-
Ma'or. These articles do not treat
the unique halakhic problems of
hermaphordites or of individuals
born with ambiguous genitalia.

Sex-change operations involving
the surgical removal of sexual or-

gans are clearly forbidden on the
basis of the explicit biblical pro-
hibition, "And that which is mauled
or crushed or torn or cut you shall
not offer unto the Lord; nor should
you do this in your land" (Levit-
icus 22: 24 ). Sterilzation of wom-
en is also prohibited as recorded

in Even ha-Ezer 5: 11. (For an an-
alysis of the nature of the prohi-
bition with regard to sterilzation
of women see TRADITION, vol-
ume 13, no. 1, p. 143.)

Rabbi Meir Amsel (Ha-Ma'or,
Kislev-Tevet 5733) notes that yet
another prohibition is also applic-
able to sex-change procedures, a

consideration which may extend as
well to hormone treatment for pur-
poses of sex-change. The command.
ment "A woman shall not wear
that which pertains to a man, nor
shall a man put on a woman's gar-
ment" (Deuteronomy 22:5) is not
limited to the wearing of apparel

associated with the opposite sex

but encompasses any action unique-
ly identified with the onposite sex
proscribing, for example, shaving
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of armpits or dyeing of hair by a

male. A prócedure de~igned to
transform sexual characteristics vio-
lates the very essence of this pro-

hibition.
Once a sexual transformation has

actually been effected a host of

practical halakhic questions arise.
The resolution of these questions
hinges upon the crucial conceptual
problem of whether or not a change
of sex has indeed occurred from
the point of view of Halakhah. It
should be emphasized that while
sexual organs can be removéd med-
ical science is (at least as yet) in-

capable of substituting functional
reproductive organs of the opposite

sex. Sex-change procedures involve
the construction of simulated sexu-

al organs devoid of reproductive

powers.
The most obvious halakhic ques-

tions concern the sexual status of
such individuals with regard to
marriage and divorce and with re-
gard to their status vis-a-vis the re-
spective obligations of men and
women in the performance of mitz-
vot. A related question is discussed

by Teshuvot Besamim Rosh, a
work of questionable authenticity
commonly attributed to Rabbenu
Asher. Besamim Rosh, no. 340,
questions whether a man whose
genitalia have been completely re-
maved need divorce his wife in
order to dissolve their marriage or

whether a divorce is unnecessary

since the male has been sexually
transformed and hence "a new
body has appeared and is compar-
able to a woman's." Besamim Rosh
reaches no definitive conclusion
with regard to whether or not a
divorce is necessary in the event

that the operation is performed

subsequent to entry into a valid

marriage. However, Besamim Rosh
strongly asserts that, regardless of

an individual's sexual status with
regard to other matters, once the

male sexual organs have been reo

moved the person in question is no
longer competent to contract. a
valid marriage as a man. Although
not stated explicitly, it may be as-
sumed that, according to Besamim
Rosh, such a person is also un-
.qualified to contract a marriage as
a woman since true female genital
organs remain absent even subse-

quent to successful completion of

the surgical procedure.

For Besamim Rosh sexual iden-
tity in so far as marriage is con~

cerned depends entirely upon the
presence of genital organs. No
mention is made of the presence
or absence of secondary sexual
characteristics and indeed it is not
diffcult to understand why they are
deemed irrelevant. Hence, despite
the comments of Rabbi Amsel, who
asserts that secondary sexual char-
acteristics play a role in sexual
identification, there is no evidence
that the transformation of second-

ary sexual characteristics afects
sexual status in any way.

There is at least one source
which apparently declares that
a male cannot acquire the status
of a woman by means of surgery.
Rabbi Abraham Hirsch (No'am
5733) cites the comments of Rab-
benu Chananel quoted by Ibn Ezra
in his commentary on Leviticus
18: 22. Rabbenu Chananel declares
that intercourse between a normal
male and a male in whom an arti-
ficial vagina has been fashioned by

95



TRADITION: A Journal of Orthodox Thought

means of surgery constitutes sod-
omy. This would appear to be the
case, according to Rabbenu Cha-
nanel, even if the male genitalia
were removed.

The corollary to this question

arises with regard to a woman who
has acquired the sexual character-
istics of a male as a result of trans-
sexual surgery. A nineteenth-cen-

tury author, Rabbi Y osef Pelaggi,

Y osefet Echav 3: 5, opines that no
divorce is necessary in order to dis-
solve a marriage contracted prior
to such transformation. This au-

thor goes beyond the position of
Besamim Rosh who, as noted, did
not reach a definitive conclusion in
his discussion of the parallel ques-

tion with regard to sex change in

a male. In opposition to Rabbi Pel.

aggi's view it may, however, be ar-
gued that. gender is irreversibly de-
termined at birth and that sex, in
so far as Halakhah is concerned,

cannot be transformed by surgical
procedures. This position is par-
ticularly cogent in view of the fact
that fertile organs of the oppo-

site sex cannot be acquired by
means of surgery. The view that
sexual identity cannot be changed
by means of surgery would. appear
to be the position of Rabbenu
ChananeL. According to Rabbenu
Chanenel, this principle would ap-

pear to govern all halakhic ques-

tions pertaining to sexual identity.
Parenthetically, it is of interest

to note that various courts in the

United States have ruled that, in
the eyes of the law, surgery to

transform genitalia has no effect
upon the gender of the person
upon whom such procedures are
performed (Anonymous v. Anony-
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mous, 67 Misc. 2d 982; Baker v.
Nelson, 291 Minn. 310, 191 N.W.
2d 185; 409 U.S. 810, 93 Supreme
Court, 37; Jones v. Hallahan, Ky.,

501 S.W. 2d 588). Recently, a
justice of the New York State Su-
preme Court ruled that a woman
who underwent surgery to become
a man and subsequently married
could not seek a divorce since a

valid marriage had, in fact, never
existed. The decision states that a
marriage contract entered into by

individuals of the same sex, one of
whom has undergone sex reversal
surgery, has no validity either in
fact or in law (New York Law
Journal, April 30, 1974, p. 17, co!.
4).

Another interesting question
arises with regard to circumcision.

In female to male transformatiops

a simulated male organ is often
created by means of skin grafts and
silicone forms. In some cases this
effect is achieved by freeing the
clitoris from its connective tissue.
There is no question that this new-
ly fashioned organ need not be
circumcised. This is abundantly
clear from the conclusion reached

by She' elat Y a' avetz, I, no. 171, in

the discussion of a similar question

arising with regard to a congenital

defect. Y osef et Echav cites the
comments of Yad N e' eman who
maintains that circumcision would
be unnecessary even if the new or-
gan were physiologically similar to
that of a male in every respect. In

the opinion of the latter authority,
the phraseology employed by Scrip-
ture, "uncircumcised male" (Gene-
sis 17: 13 ), applies solely to an in-
dividual who is a male at the time
of birth.
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A peripheral halakhic question
which arises in cases of sexual
transformation concerns which of
the blessings included in the morn-
ing service should be recited by an
individual who has undergone a
transsexual procedure. Is the per-

son in question to recite the bless-

ing "Who has not made me a wom-
an" or the blessing "Who has made
me in accordance with His wil?"
The question is a compound one in.
volving two separate issues. The
first question is identical with the
issue- previously discussed: is the
individual's gender deemed to have
been changed or is it deemed to
have remained unchanged? Second-

ly, assuming that surgical transfor-
mation is to be recognized as in-

deed having effected a transforma-
tion from the point of view of Ha~

lakhah, there exists a halakhic con-
troversy with regard to whether the
blessings to. be recited each morn-
ing are determined by the individ-
ual's status at birth or by his status
at the time the blessings are pro.

nounced. This difference of opin-
ion is reflected in a controversy

with .regard to the recitation of the
blessing "Who has not made me a
gentile" by a proselyte. Rambam
maintains that since the convert

was born a gentile it follows that
he cannot truthfully pronounce the
blessing "Who has not made me a
gentie." Rashi disagrees and main-
tains that the blessing is funda.

mentally an expression of thanks-

giving for being bound by the com-
mandments of the Torah incumbent
upon members of the Jewish faith
and hence may be pronounced by
the proselyte since at the time of

the recitation of the blessing he is

indeed a Jew and subject to all
mitzvot. The blessings "Who has
not made me a woman" and "Who
has made me in accordance with
His wil" reflect the differing status
of men and women with regard to
the performance of mitzvot. Hence
if the surgical transformation ef-

fects a change in the eyes of Ha-
lakhah, the proper blessing should,

according to the opinion of Rashi,

reflect the changed status, whereas,
according to the opinion of Ram-
barn, the usage "Who has made"
or "Who has not made" in this
context would express a falsehood.

It has been suggested that the

entire question may be obviated by
composing a text which would be
more appropriate to such situations.
According to this view, the proper
blessings would be "Who has trans-
formed me into a male" and "Who
has transformed me in accordance
with His wil." Quite apart from

the unwarranted assumption regard.
ing Divine approbation implied by

this phraseology, it may be objected
that in the absence of any liturgical
formulation pertaining to "trans-
formation" the proposed texts do
not constitute rabbinic ally ordained
fQrmulae and hence can not serve
as valid substitutes for statutory

blessings.
Although Judaism does not sanc-

tion reversal of sex by means of
surgery, transsexuaIism is a dis-
order which should receive the full-
est measure of medical and psychi-
atric treatment consistent with Ha-
lakhah. Transsexuals should be en-

couraged to undergo treatment to
correct endocrine imbalances where
medically indicated and to seek

psychiatric guidance in order to
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alleviate the grave emotional prob-
lems which are frequently asso-
ciated with this tragic condition.

EMERGENCY USE OF AN
AUTOMOBILE ON Shabbat

The Tammuz 5733 issue of Mo-
riah contains' a valuable article
dealing with a tangenital aspect of
care of the sick on the Sabbath
contributed by Rabbi Joshua Neu-
wirth, author of the popular com-

pendium of Sabbath laws. Slimirat
Shabbat ke-Hilkhata. Althotigh it
goes without saying that an auto-

mobile may be used on Shabbat by
a physician called upon to attend

a gravely il patient or for the

transportation of such a patient to
a hospital or physician's offce there
are a number of halakhic strictures
governing such use. Rabbi Neu-
wirth Qutlnes the proper procedure
to be followed under such circum-

stances.
The basic principle with regard

to all aspects of treatment of pa-

tients on Shabbat is that Sabbath

regulations are suspended only in
so far as the actual treatment of

the patient is concerned. Consider-
ations arising out of regard for the
convenience of the physician or
others engaged in the care of the

patient do not constitute a basis
for the setting aside of Sabbath

laws unless failure to heed such

concerns wil in some manner com-
promise the treatment or care of
the patient.

Continual acceleration of a com-
bustion engine in the operation of

a motor vehicle involves repeated
actions which are ordinarily for-
bidden on Shabbat. Since any pro-

98

longation of the journey necessarily

involves the repeated pumping of
additional fuel into the engine any
travel beyond that which is of abM

solute necessity to the patient is not
sanctioned. Furthermore. the driv-
ing of an, automobile under usual

conditions involves a number of ac-
tivities not directly relevant to the
operation of the vehicle per se

which are themselves forbidden on
Shabbat. Dome lights iluminating
the interior of the car, lights on the
instrument panel, signal lights and
brake lights are integral compon-

ents of the electrical system of most
automobiles. Since the use of these

lights is not usually pertinent .to the
effcient transportation of the phy-
sician or patient they should not

be turned either on or off on Shab-

bat when it is possible to avoid
doing so. In view of the fact that
many of these lights operate auto-
matically it is often impossible to

provide for the needs of the pa-

tient other than by at the same time
also causing such lights to be turned
on or to be extinguished. One is,

however. required to avoid any ac-
tion which would cause such lights
to be activated unnecessarily. Rab.

bi Neuwirth presents a number of
ways in which such infractions may
be óbviated. The following are a
number of salient points which
serve to indicate how these general
principles are applicable in prac-

tice:
1. The shortest route should be
taken in order to minimize infrac-
tions of Shabbat regulations in so
far as possible. However, a patient
may be transported to a more dis-
tant hospital even though adequate
facilties are available close by if
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the medical facilties or patient care
in the distant hospital are superior.

Since Shabbat regulations are sus-
pended not only for the actual
treatment of ilness but also in order
to aIleviate the fear, aggravation

or anxiety of a seriously il person,

the patient may be taken to the
hospital of his choice even if he is
.mistaken in his belief that the fa-

cilities or the quality of the medical
care in that hospital are superior.

Similarly, a physician may drive
on Shabbat in order to visit a seri-
ou~ly il patient if the patient has

confidence in him and requests his
presence even though other equally
competent medical personnel are
available clos"e by or, indeed, even
if such physicians are already in

attendance. Financial considera-

tions, however, do not warrant trav-
ellng greater distances. Therefore,

the minimalIzation or avoidance of

hospital charges or medical fees

does not justify infractions which
are medically unnecessary.
2. All other considerations being

equal, Rabbi Neuwirth advises that
the lightest available vehicle be

used in order to minimize in so far
as possible the pumping of gasoline
in the operation of the automobile.

For the same reason, time permit-
ting, any heavy object which may
be in the car should be removed.

This should be done even if the
object is muktza. and/or the auto-

mobile is standing in a public thor-
oughfare (reshut ha-rabbim).

It should be pointed out that
Rabbi Neuwirth's comments are not
at all prompted by a consideration

of the total amount of fuel con-

sumed. Rabbi Neuwirth expressly
declares that Jewish law is con-

cerned solely with the number of
acts of ..kindling" performed but
that the amount of fuel burned as
a result of each act of combustion
is of no halakhic significance. Rab-
bi Neuwirth reports that he has
been informed by knowledgeable
persons that the number of times

an automobile must be accelerated
in the course of any given journey

varies in proportion to the weight

of the vehicle being propelled.

Tnis writer has received contra-

dictory information with regard to
this crucial technical point. Dr.

Jonathan Wachtel, a professor of
physics at Yeshiva University's
Belfer Graduate School of Science,
advises that frequency of accelera-

tion is by no means solely a func-
tion of the weight of the automo-

bile. In addition to vehicle mass,

frequency of acceleration wil de-
pend upon factors such as engine
power, engine compression, trans-
mission ratio and sequence in auto-
mobiles equipped with automatic

transmission, rear axle gear ratio,
tire size and inflation and suspen-

sion characteristics. Furthermore,

other variable factors such as traf-
fic and road conditions and per-
sonal driving habits may be the
dominant determining factors in
any actual driving situation. Pro-
fessor Wachtel is of the opinion that
even if the latter factors were to

remain constant it would be im-
possible to predict the relative num-
ber of accelerations required since

the high number of mechanical
variables makes it impossible to

treat the problem on a qualitative-
ly analytical basis.

Indeed, Professor Wachtel ar-
gues that a heavy vehicle may, un.
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der certain conditions, require few-
er individual accelerations. The

reason for this phenomenon follows
from an examination of the man-
machine interaction, which occurs
during acceleration. The operator
desiring a specific speed cannot

compute the amount of gas to be
fed into the engine at every future

instance in order, asymptotically, to

reach a predetermined speed. The

process is more properly viewed as
a sequence of positive and negative

increments which lead to a con.
vergence to the desired. speed.
These increments probably occur
more quickly with a light car than
with a heavy one and, as a result,
a greater number of such incre-
ments may occur in a lighter ve-
hicle. The greater number of posi-
tive increments, of course, involves

a correspondingly greater number
of accelerations. In heavier vehi-

cles the inertial mass of the vehi-
cle serves to average the result of
a sequence of short accelerator de-
pressions over a . longer period of
time and the driver would there-
fore tend towar fewer but longer

accelerations due to the futility of
short bursts. While high engine
power in a heavier vehicle may
produce an effect similar to light
car behavior, this qualitative analy~

sis is certainly valid when compar-
ing an over-powered light vehicle
with an under-powered heavy one.

On the basis of this information,
one may conclude that it is virtual-
ly impossible to determine which

of any two vehicles wil require a
greater number of accelerations
and, accordingly, Rabbi Neuwirth's
specific findings would seem to be
founded upon erroneous premises.
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Comparisons between any two ve-
hicles, light or heavy, can be made,
according to Professor Wachtel,
only on the basis of an empirical

test and, in light of individual dif-

ferences in driving habits, such

comparisons are valid only in so

far as the individual operator is

concerned.
3. Brakes should be applied only
in order to avoid danger since pres-
sure on the brake pedal automatic-

ally causes the brake lights to be
iluminated. When feasible the
hand brake should be used in order
to avoid activation of the brake

lights provided, however, there is
no danger that the lack of smooth-

ness occasioned by use of the hand
brake wil have a negative effect
upon the patient.
4. When possible hand signals
should be used in order to avoid

use of signal lights.
5. In most automobiles the dome
light operates automatically when
either of the front doors is opened.
A physician anticipating that occa-
sions wil arise requiring driving

on Shabbat should disconnect the
interior light in advance. Alterna":

tively, it may be possible to enter
and leave the car via a back door
and to gain access to the driver's
seat by climbing over the front
seat. If it is necessary tc open the
door in a manner which causes the
light to be turned on, the inside

switch governing the interior light
should be turned to an "on" posi-
tion before the door is closed in

order to prevent the light from be-

ing extinguished with the closing

of the door. If this is not feasible,

then, if possible, the bulb should

be removed while driving before
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the door is opened at the conclu-

sion of the journey. This procedure
serves to prevent the light from

being activated a second time upon
the opening of the door. If this is
not feasible, the door should be
allowed to remain open at the con-
clusion of the journey in order to

prevent the extinguishing of the
interior light.
5. When the use of headlights is
necessary the low beam should be
used whenever possible in order
to circumvent the nee4 for raising
and lowering the beam. Headlights

should not be turned off at the
close of the journey. This last point
does not apply in the case of a
physician who must use the same
vehicle to visit yet another serious-

ly il patient if continued burning

of the headlights wil deplete the

battery charge.

6. At the conclusion of the journey
and at any other time when it is
necessary to bring the car to a
halt, the driver should, if possible,

remove his foot from the accelera-
tor and permit the car to coast to
a stop. This procedure serves to

prevent the activation of the brake
lights. If braking is necessary and
if it is feasible to do so without

jolting the patient the automobile

should be stopped at the end òf.
the journey by means of the hand
brake.
7. The ignition switch should be.
turned off by a non-Jew. If possible
he should not be asked to do so
explicitly but should be apprised
of the situation so that he wil be
prompted to turn off the ignition of
his own accord. If the non-Jew fails
to take the hint he may be asked
to do so directly. Quotiiig an oral

directive of the Chazon Ish, Rabbi
Neuwirth states that in the absence
of a non-Jew this task may be per-
formed by a minor or, in the event
that a minor is not available, even

by an adult Jew. If possible the
ignition should be turned off in an
unusual manner (shinuy) . How-
ever, an adult may turn off the ig-
nition only if no lights wil be ex-
tinguished in the process, unl~ss,

of course the automobile is so situ~
ated that the continued running of
the engine constitutes a danger.

However, fear of financial loss due
to possible damage to the mechan-
ical system of the automobile re-

sulting . from continued running of
the engine is not suffcient grounds
for permitting the ignition switch

to be turned off when such action

also causes electric lights to be
extinguished.
8. In bringing the car to a halt
care should be taken, for obvious

reasons, not to block the hospital

entrance. However, once the auto-
mobile has been stopped it may not
be driven again other than for rea-
sons of actual pikuach nefesh.
Avoidance of a summons for a
parking violation is not suffcient

reason for moving the car.
9. In places where it is forbidden
to carryon Shabbat the key should

not be removed from the car. Fur-
thermore, if the key is designed to

fit only the ignition switch it is
muktza and should not be handled
once the automobile has been
stopped. The ignition key, however,
is not muktza if it also serves as
the key with which to lock and un-
lock the car door.

Of course, any or all of these
points should be ignored by a driv-
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er who feels that preoccupation
with such concerns wil hamper him
in providing life-saving assistance
to the patient. If the driver is not

well versed in the relevant halak-

hot or is unused to the physical

manipulatio.ns involved, delibera-
tion with regard to the proper pro-

cedure to be followed wil undo.ubt-

edly cause delay. Since the driver's
overriding obligation is to pro.vide

speedy care for the patient such

delay is unconscionable. Neverthe-

less, the physician who. may reaso.n-
ably anticipate that such emergen-
cies wil arise in the course of his

practice of medicine should be ad-
vised to prepare himself for such

contingencies in advance by means
of study and practice. It is heart-
ening to. note that there is now a
growing cadre of observant physi-

cians who. combine the highest
standards of conscientious medical

practice with scrupulous and metic-
ulous concern for shmirat ha-mitz-

vot. Physicians such as these wil
find a careful study of Rabbi Neu-
wirth's article highly rewarding.

ACCOMP ANYING A P A TIENT ON

Shabbat

A related question which fre-
quently arises with regard to the

use o.f an automobile in the trans-
portatio.n o.f patients on Shabbat is
whether or not a relative or friend
may accompany the patient in the
automobile or taxi. There is no
questio.n that another person may
accompany the patient if assistance
is required or in the event "that the

patient wil experience fear or ag-

gravation in travellng or in being

admitted to the hospital alone.
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Chazon Ish, Kovetz Igrot, I, no.
141, urges that a woman in labor
be accompanied on her trip to the
hospitaL. Chazon Ish do.es not fur-
nish explanatory remarks but the
reasons for his decision are self-
evident.

However, at times, the presence
of another person is not required

for any reason directly relating to
the needs of the patient and the

trip is undertaken simply in order
to be together with a loved one in

a time of stress. The halakhic ques-
tion posed by this situation is
whether it is permissible for a
healthy individual to travel in a

vehicle being driven on Shabbat on
behalf of a sick person. Addressing
himself to the question of the in-
herent permissibilty of riding in a

motor vehicle which is being driven
on the Sabbath on behalf of a pa-
tient, Rabbi Mo.ses Feinstein, Igrot
Mosheh, Drach Chaim, I, no. 132,
remarks, "I do not know o.f any
clear prohibitio.n . . . to and accord-
ingly rules that it is permissible to
accompany the patient if the latter
wil feel more comfortable as a re-
sult even if there is no. real need

for the patient to be accompanied.

However, Rabbi Feinstein notes
that in some circumstances an an-
cíllary problem arises, unrelated to.
the question of use o.f an automo-
bile p'!r se but pertaining to the
question of the distance traversed.

It is fo.rbidden to travel on the Sab-
bath beyond the' techum Shabbat

- a distance of 2000 cubits beyond

a populated area. Since other forms
o.f transportation are generally pro-
scribed on Shabbat this restriction
is usually associated with travel-
ling by foot on the Sabbath. Ho.w-

.
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ever, in actualiy, this limitation
applies to any form of transporta-
tion. Hence, when the journey in';
volves travel beyond the techum
Shabbat and there is no cogent
reason for the presence of an escort
the journey is not permissible sim-

ply for purposes of accompanying

the patient.
Rabbi Zevi Pesach Bank, H ar

Zevi, Yoreh De'ah, no. 293, recog-

nizing that the amount of fuel
needed to propel a motor vehicle
increases with the weight of the
automobile and its occupants, dis-
cusses the ramifications of this phe-
nomenon with regard to the laws
of Yom Tov. Rabbi Frank noted
that the presence of an additional

passenger increases the frequency

with which fuel must be burned by
the engine. Thus the presence of an
additional passenger in the car leads
to an increased number of infrac-
tions of Shabbat laws on the part
of the driver. Rabbi Neuwirth, both
in Shmirat Shabbat ke-Hilkhata,
chap. 19, note 140, and in the
above cited article (Moriah, Tam-
muz 5733), quotes the opinion of
"experts" who distinguish between
heavy and light vehicles and states
that while in a light vehicle an ad-
ditional passenger wil cause added
infractions on the part of the driver

this is not the case in a "heavy"

vehicle. The same distinction is
drawn in Divrei Tzavah u-Mil-
chamah (no. 231), a compendium
devoted to halakhot pertaining to
miltary service. The High Holy
Day 5734 edition of Morashah, a
relatively new Israeli periodical,
contains an article by Rabbi Israel
Rosen in which some of the broad-
er aspects of this question are dis-

cussed. Rabbi Rosen notes that, in
point of fact, any additional weight

is likely to increase the frequency

of acceleration.

The validity of these conclusions
must, of course, be reevaluated in

light of the aforementioned infor-

mation supplied by Professor Wach-
tel. It may, however, be stated that
even the possibilty of the need

for additional acceleration due to
the added weight of the passenger

would augur against the transporta- .
tion of any additional person. Any
actions performed on behalf of the
patient are permissible; hence, even
if the total number of accelerations
is increased as a result of the light-
er weight all such accelerations are

performed expressly for the benefit
of the patient. On the other hand,
any acceleration which might be
necessitated by the increased weight
of the passenger constitutes an act

which is not performed on behalf

of the patient.

It should be reiterated that all
such considerations are clearly ir-
relevant in the event that the grave-

ly il patient requires a companion
for either medical or psychological

reasons even if such a need is not
explicitly voiced by the patient.

COMET KOHOUTEK

The anticipated appearance of
the comet Kohoutek was much
heralded as potentially the most
spectacular astronomical occurrence
of the century. Although the pre-

dicted celestial extravaganza failed
to materializ'e the abundant pub-
licity preceding the anticipated

event occasioned a discussion of
questions concerning blessings as-
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socIated with this and similar phe-
nomena.

The first question which presents
itself is whether the appearance of
a comet is included among the spe-
cifically enumerated occurrences

which, when witnessed, occasion
the recitation of a unique blessing

expressing praise to God as Crea-
tor of the universe. Rabbi Abra-

ham Israel, writing in the Kislev-
Tevet issue of Ha-Ma'or, quotes
the Gemara, Berakhot 58b, which
states that the appearance of a
kokhava de-shavit occasions such a
blessing. This term is translated as
"a star with a tail" - an obvious
reference to comets. In accordance

with the view of Rambam, Hi/khot
Berakhot 10: 14, and Shulchan
Arukh, Drach Chaim 227: 1, when
experiencing phenomena such as
thunder or lightning the viewer has

the option of reciting either the
blessing "Whose power and might
fill the universe" or the blessing

"Who created the works of crea-
tion." Rambam explicitly states
that the same choice is open to
one who witnesses "a star which
has a taiL." However, Taz, Drach
Chaim 227: 1, records that it is
customary to pronounce the bless-
ing "Whose power and might fiIl
the universe" when hearing thun-
der since the phenomenon of thun-
der is a demonstration of Divine

power, whereas lightning evokes
praise of God as the Creator "of
the works of creation." It would
therefore follow that, according to

this custom, the blessing "Who cre.
ates the works of creation" would
be appropriate upon the sigbting
of a comet.

Another question which has
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been raised is whether a blessing

is required if the comet is not vis-
ible to the naked eye but is seen

through a telescope. It is of inter-
est to note that some type of op~

tical instrument seems to have been
extant in the days of the Gemara.
Eruvin 43b reports that Rabban

Gamaliel had a "tube" through
which he could see a distance of
2000 cubits. There is some ques-

tion as to whether, from the ha-

lakhic perspective, a visual phe-

nomenon perceived through a tele-
scope is deemed to be a veridical
perception of the object itself or
whether such perception is deemed
to be a form of optical distortion
rather than a true visual percep-

tion of the object per se. This ques-
tion is discussed by various au-

thorities in a number of different
contexts. Rabbi Isaac Schmelkes,

Bet Yitzchak, Even ha-Ezer, II, no.
.86, demonstrates, on the basis of

Talmudic sources, that witnesses

may testify only to that which they
have perceived directly, but may
not testify to events which they

have observed through the lens of
a telescope. More comparable to
the issue at hand is the question of.
whether the sanctification of the
new moon may be recited in the
event that the moon is perceivable
only through a telescope. D'var
Shmuel, no. 242 (cited by Be' er
Heit.~v, Orach Chaim 426: 1) de-
clares that one who sees the moon
through a telescope or glass instru-
ment should not recite the blessing
"for it is not a proper visual per-

ception" (reiyah gemurah). How-
ever, this view is challenged by

Shevut Ya'akov, I, no. 126, and by
Sha'arei Teshuvah, Orach Chaim
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426: 1. The latter authority declares
that the sanctification of the new
moon may be recited by a person
who requires the aid of eyeglasses

even if he is totally unable to see
the moon. without- glasses. Rabbi
Israel, citing these sources, draws
an analogy between the sanctifica-
tion of the neW moon seen through
a telescope and the recitation of
the appropriate blessing upon the
occasion of the sighting of a comet
by means of a telescope and as-
serts that the halakhic determina-

tion should be the same in both
instances. However, any conclu-
sions with regard to the blessing

upon the sighting of a comet by
means of a telescope predicated
upon sources pertaining to sancti.
fication of the new moon are spe-
cious since the rationale underlying
the halakhah with regard to the
sanctification of the new moon is
not applicable to the sighting of a

comet. The very source cited,
Sha'arei Teshuvah, indicates that
the sanctification of the new moon
may be recited despite the fact
that the new moon is not visible
to the naked eye because even a

blind person is obligated to pro-
nounce the sanctification and hence
it is not necessary actually to "see"
the moon. This is certainly not the
case with regard to the recitation
of a blessing upon the sighting of a

comet.
Rabbi Israel adduces further evi-

dence drawn from the discussion
of a similar question pertaining to

the obligation to rise in the pres-

ence of a Torah scholar. Halakhot
Ketanot, I, no. 274, rules that one
must rise even if the scholar is

seen through an intervening pane

of glass. Similarly, Shulchan Arukh,
Orach Chaim 75:5, states that the
restriction against reading the
shema in the presence of "n~ked-
ness" encompasses such utterances
even if the "nakedness" is covered.

by glass. However, Rabbi Israel's
conclusion that there is no halakhic
distinction between perception by
means of the naked eye and per-
ception by means of an optical
instrument is unwarranted. The
sources dealing with rising in the
presence of a scholar and the reci-
tation of the shema in the presence
of nakedness speak of intervening
windows or sheets of glass which
in no way magnify or distort vis-
ion. Under such conditions Halak-

hah deems the perception to be a
true one. However, on the basis
of these sources, the question of

whether or not the perception of an
object artificially magnified by
means of a glass pÌ'sm is the equiv-
alent of "seeing" remains an open
question. Evidence that it is not

deemed a proper visual perception
may be found in the previously
cited statement of Sha'arei Teshu-

vah. As noted, this authority rules
that the viewing of a telescopically

magnified moon occasions the reci-
tation of the sanctification of the

new moon precisely because that
moon need not be actually seen as
evidenced by the obligation of a

, blind person vis-a-vis the sanctifi-
cation of the new moon. The clear
implication of Sha'arei Teshuvah's

discussion is that telescopic magni-

fication does not result in reiyah

gemurah in so far as Halakhah is
concerned and accordingly no bless-
ing would be occasioned unless the
comet is seen without magnifica-
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tion. However, Sha'arei Teshuvah
does not cite Shevut Ya'akov's dis-
cussion in its entirety. Deuteronomy
25:9 prescribes -that chalizah must
be performed "before the eyes of
,the judges." Shevut Y a' akov ad-

dresses himself to the question of

whether or not the members of a
Bet Din convened for purposes of
chalitzah must be capable of see-

ing the performance of this rite
without benefit of eyeglasses. She-

vut Y a' akov concludes that inabil-
ity to see without eyeglasses does

not serve to disqualify a person

from serving as a member of a
Bet Din for this purpose. Not men-
tioned by these authorities is a
possible distinction between eye-
glasses which simply correct a dis-
tortion caused by a malfunction

of the eye thereby restoring normal
vision to the wearer and magnifi-

cation by means of a telescope or
other instrument which results in
a vision not perceivable under nor-
mal conditions.

DAYLIGHT SAVING TIME AND
MORNING PRAYER

U ntH this past winter perennial

proposals for adoption of year-
round daylight saving time were

successfully opposed by Jewish
groups motivated by concern for
their constituents' need to recite
morning prayers at the time pre-

scribed by Jewish law. Under day-
light saving time, sunrise occurs as
late as 8:20 in New York City for
a period of several weeks and oc-

curs even later in some major Jew-
ish population centers such as Mi-
ami Beach. Since normally shemon-
eh .~sreh is not recited until after
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sunrise, implementation of daylight
saving time poses problems for perj
sons who must be at their offces
or places of employment at an
early hour.

Of course, the problems which
arise with regard to determining

the earliest permissible time for
morning prayers may be obviated
by advising individuals who must
leave their homes at an early hour
to ¡pray at downtown synagogues,

to organize minyanim near their
place of work or to pray without

benefit of a minyan. However.
many rabbis are, quite correctly,
concerned lest the adoption of such
a policy have a negative effect
upon the spiritual welfare of the
community at large. At stake is
not only the survival of the daily
minyan in suburban areas but also
participation in prayer by countless
numbers of Jews. The observant
Jew committed to the halakhic dis-
cipline wil be meticulous in the
recitation of prayer under all con-
ditions, no matter how trying. How-
ever, many a less committed wor-

shipper may cease to pray entirely
unless a minyan is readily access-
ible. The marginal worshipper who
attends Synagogue in order to re-

cite kaddish or only on special oc-
casions wil fid- that even these

tenuous links with Jewish observ-

ance are severed. It is little won-
der, then, that leading rabbinic au-

thorities have devoted much time
and effort to delineating the pro-
cedures to be followed so that the
maximum possible number of peo-
ple be enabled to pray with a
minyan each morning.

The halakhic problems attendant
upon the recitation of prayers at



Survey of Recent Halakhic Periodical Literature

an early hour are by no means
new. Although sources and prece-
dents are readily available and per-

haps precisely because of the ac-
cessibilty of this material, a com-
prehensive treatment of the ques~

tion does not appear in responsa

literature unti comparatively recent
times. It is interesting to note that

a large number of the previousl~;
published responsa dealing with
this question are addressed to a

single interlocutor who was prompt-
ed by varied circumstances to raise
the question on different occasions.
Under collectivization programs
fostered by the Communist regime
citizens of the Soviet Union were
assigned specific jobs and forced
to accept government dictated con-
ditions of employment upon pain
of imprisonment. The hours of
work were long and óften spanned
the entire daylight period. Workers
were not permitted to engage in
prayer nor were they afforded leis-
ure to don talit and tefilUn during
the working hours. In 1941, Rabbi

Samuel Meir Hollander of Tzer-
novitz sought the advice of Rabbi

Aaron Walkin with regard to how
such individuals should be guided.

The response appears as a fore-
word preceding the preface to the
first volume of Rabbi Walk in's re-

sponsa collection, Zekan Aharon.
Some ten years later, Rabbi Hol-
lander, then living in Israel, found
that the work schedule in certain
areas, presumably dictated by rea- .
sons of climate, presented similar

problems with regard to morning
prayers. Thereupon, Rabbi Hol-
lander again submitted queries to
the Slutzker Rav, the late Rabbi

Zalman Sorotzkin, and to the Chief

Rabbinate of IsraeL. Rabbi Sorotz-
kin's reply appears in his M oznay,

im la-Mishpat, no. 3, while the
responses of various members of
the Israeli rabbinate, as well as his
own reply, were published by Rabbi
Kasriel Techorsch in his Keter Ef-
rayim, no. 21. Additional brief
items dealing with this topic were

collected by Rabbi Chananya Yom
Tov Deutsch and published in his
Taharat Yom Tov, VII, 85-96. The
implementation of daylight saving
time in our country on a year-
round basis has occasioned an ar-
ticle by Rabbi Moses Feinstein
which appears in the third of a

series of publications entitled Le-

Torah ve-Hora'ah (Winter, 5734)
published by Rabbi Feinstein's
Beth Medrash Ie-Torah ve-Hora'ah.
In addition, two mimeographed
pamphlets recently appeared which
are designed to serve as' practical
guides for meeting these problems.

These brochures also contain tables
giving the proper time for donning
the tali, recitation of shema and
shemoneh esreh etc., for each day
of the year. The first of these
pamphlets was authored by Rabbi
Aryeh Katz of Mesivta Torah Vo-
daath; the second, by Rabbi Mor-
decai Willg, is a publication of the
Student Organization of Yeshiva

University.

1. Shemoneh Esreh

Shulchan Arukh, Orach Chaim
89: 1, declares that, under ordinary
circumstances, shemoneh esreh
should not be recited prior to sun-
rise but adds that if the morning

prayer is recited any time after
"the face of the East is ilumin.
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ated" - he'ir p'nei ha-mizrach -

the obligation with regard to morn-
ing prayer is discharged thereby

and the prayer need not be repeat-
ed at a later hour. Some authori.

ties (including Eliyahu Rabbah,

Matteh Yehudah, Shenot Eliyahu
of R. Elijah of Vilna and Derekh
ha-Chayyim) maintain that under
no circumstances may shemoneh
.~sreh be recited at an earlier hour.

Other authorities (including Magen
Avraham, Pri Chadash and Pri Me-
gadim) disagree and maintain that
in cases of necessity morning pray-
ers may be recited as early as alot
ha-shachar - "the crack of dawn."

(For a definition of alot ha-shachar
see Bi'ur Halakhah, Drach Chaim
89: 1 and ct., Bi'ur Halakhah, Or-
ach Chaim 58:4.J

The determination of the phe-
nomenon constituting alot ha-sha.
char and the precise time at which
it occurs is a matter of consider-

able dispute. It is accepted that

alot ha-shachar precedes' sunrise by

the period of time equivalent to

the length of time it would take

an average person to walk a dis-
tance of four mil. There is, how-

ever, some disagreement with re-
gard to how long a period of time
is neèessary in order to traverse

a distance of four mil by foot. Some
authorities maintain that the period
of time required to travel a single

mil is twenty-four minutes (Ram-
barn and Bartenura in their respec-
tive commentaries on the Mishnah,
Pesachim 3:2; Pri Chadash, Kun-

tres de-Bei Shimsha; Shulchan
Arukh ha-Rav, Orach Chaim
459: 10). Others maintain that the
period of time defined as a shi'ur
mil is 22.5 minutes (Chok Y a' akov,
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Drach Chaim 459: 10; Bi'ur ha-
Gra and Bi'ur Halakhah, Orach
Chaim 459:2; Teshuvot Chatam
Sofer, Drach Chaim, no. 80). Yet
others maintain that this period is
only eighteen minutes in length

(T~rumat ha~Deshen, no. 167;
Shulchan Arukh, Orach Chaim
459:2 and Yoreh De'ah 69:6; Re-
ma, Y oreh De' ah 261: 1). The time
of alat ha-shachar which is reckon-

ed as preceding sunrise by the length
of time necessary to walk a dis-
tance of four mil would thus occur,

according to these respective opin-
ions, 96 minutes, 90 minutes or 72
minutes prior to sunrise. Contem-

porary practice, at least for pur-
poses of stringency (le-chumra),
is based on the calculation of the
shi'ur mil as eighteen minutes.

(There is general agreement that
alot ha-shachar occurs at a time
equivalent to the shi'ur of four mil
prior to sunrise. There should be
no confusion between the deter-
mination of alot ha-shachar and

tz~t ha-kochavim - night as her-

'aIded by the appearance of stars.
The exact time of tzet ha-kochavim
is the subject of a celebrated con-

troversy between Rabbenu Tam
and the Ge'onIm. Rabbenu Tam
maintains that tzet. ha-kachavim oc-
curs at a time equivalent to the

shi'ur of four mil following sun-

set, while. the Ge'onim maintain
that this phenomenon occurs at a
time equivalent to the shi'ur of
three-fourths of a mil after sun-

set.J
A further complication is intro-

duced by yet another controversy.
There is a dispute as to whether

the period of four mil is standard

in the sense that alot ha-shachar
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is universally deemed to occur a
given number of minutes before
sunrise, regardless of the locale or

the season of the year, or whether

the precise determination varies ac-
cording to seasonal astronomical

conditions. According to the latter
view, the time span of four mil

which is given as the means of de-
termining the moment of alot ha-
shachar applies only when the day
and night are equal in length; the
exact moment of alot ha-shachar
fluetuates in accordance with the
season and is closer to sunrise dur-
ing the winter period when the
period of daylight is shorter and

earlier in the summer when the
daylight hours are longer. Accord-

ingly, seventy-two minutes is not
a fixed time span for the determin-

ation of alot ha-shachar, but should
be understood as the equivalent of
one-tenth of the period of daylight

when the day is exactly twelve
hours in length (sha'ot zemaniyot).

Accordingly, alot ha-shachar would
be ascertained for other times dur-

ing the year by calculating one-

tenth of the time period spanned

by sunrise and sunset on any given

date. Alot ha-shachar occurs on
that day at a time earlier to surise
equivalent to one-tenth of the time

between sunrise and sunset. (Ac-
cording to the authorities who reck-
on four mil as ninety minutes, the

ninety-minute period between alot
ha-shachar and sunrise is equiva-
lent to one-eighth of the day when
the day is twelve hours in length.
A corresponding fraction may be
calculated for those who reckon
the interval as 96 minutes.) Ac-

cordingly, it has been argued by
some that alot ha-shachar occurs

much less than seventy-two min-
utes prior to sunrise during the

winter months when the period of
daylight is relatively shorter. How-
ever, it would appear that if the
shi'ur Qf four mil is not a fixed

one but fluctuates proportionately
in accordance with the relative
period of daylight it may be as-
sumed that the measurement is not
an arbitrary one but that the pro-
portionate calculation reflects the
thesis that the appearance of a cer-
tain level of ilumination marks

the beginning of the "day." Thus

the number of minutes prior to
sunrise at which' such a degree of
ilumination is reached varies ac-
cording to the season. However, it
also follows that not only seasonal

variations must be considered in
calculating the moment at which
such ilumination occurs but that
other astronomical factors must be
weighed as welL. It is empirically
observable that the length of twi-

light increases in accordance with
distance from tne equator.
Darkness falls very quickly in the
tropics whereas the period of dusk
is of a much greater duration in

the northern regions. At our lati-
tude, this phenomenon has the effect
of cancellng any diminution of the

shi'ur of four mil which might be
anticipated in light of the shorter

span of daylight during the winter
months. This was clearly recog-
nized by R. Elijah of VIlna who

writes, "in our countries it (the

period of twilght). is not equal in
all latitudes and at all times" (Bi'ur
ha-Gra, Orach Chaim 459:2). Cit~
ing this source, Bi'ur Halakhah

(Orach Chaim 261 :2) writes: "For
the shi'urim of the Gemara were
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set only for the latitude of Baby~

Ionia; however, in our countries

extending to the north. twilght is
always of greater duration.'.

According to calculations made
a number of years ago by a group
of graduate students at Beth Med-
rash Elyon in which this writer
participated, the time of aloi ha.
shachar in New York City fluctu-
ates between 80 and i i i minutes
prior to sunrise. In preparing these

calculations this group was guided
by information received from the
U nIted States Naval Observatory.

Subsequently there appeared a
comprehensive work by Professor
Leo Levi, entitled Jewish Chronon-
omy - Zemanei ha- Yom be-H a-
lakhah, in which virtually identical
tabulations of the time of aloi ha-

shachar may be found. According

to Professor Levi, the degree of

ilumination manifest seventy-two

minutes before sunrise in Israel and
Babylonia on the date of the equin-
ox is reached in New York City
no later than 80 minutes prior to

- sunrise and, on some occasions
during the year, as early as 109

minutes before sunrise.
On the basis of these calcula-

tions, it follows that acceptance of
the position that the four mil are

to be measured in sha' ot zemaniyot
does not lead to the conclusion that

alot ha-shachar occurs even later
(in the United States) than sev-
enty-two minutes prior to sunrise.
On the contrary, acceptance of this

. 
position yields the conclusion that

alol ha-shachar occurs at a some-

what earlier hour.
Although their opinion is reject-

ed by all codifiers of Halakhah,

classical as well as modern, three
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early authorities do maintain that
sh.gmoneh esreh may be recited
even before alol ha-shachar. Rashi,
Berakhot 30a, Rabad cited in Seier
Hashlamah, Berakhot 24 and Ra-
van, no. 176, permit a person about
to embark upon a journey to pray
before alot ha-shachar. Curiously,

however, these authorities fail to
specify how much earlier one may
do so. Rabbi Sorotzkin, in analyz-

ing the rationale underlying this

view, raises the obvious question

that since the morning service par-
allels the regular morning sacrifice
offered in the Temple in times of
old it would stand to reason that

the time ordained for shacharit

prayers should not be earlier than
the earliest moment at which the
morning sacrifice could be offered
in the Temple. Since the korban
tamid may not be sacrificed before
the a/ot ha~shachar it should follow
that shacharit may also not be re-
cited earlier than the a/ot ha-sha-

char. Rabbi Sorotzkin. in an at-
tempt to resolve this diffculty,
points out that the daily ritual in
the Temple actually commenced
with the terumat ha-deshen - the

removal of the ashes which accum-
ulated during the night as a result
of the burning of the previous day's

sacrifices. This took place much
earlier than the offering of the

morning sacrifice. Ordinarily this '
task was performed at the time of
keri'at ha-gever (variously defined

in Y oma 20b as the "crowing of
the rooster" or as the "call of the
man" summoning the offciants to
commence the Temple rites) but
on Yom Kippur, when the entire
sacrificial order was carried out by
the High Priest alone, terumat ha-
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desh.'!n was performed at midnight.
Hence, concludes Rabbi Sorotzkin,
the aforementioned authorities pre-
sumably reasoned that the mornM
ing prayer may be recited as early
as the hour at which the sacrificial
rites of the new day began in the
Temple, i.e., at midnight. Rabbi

Sorotzkin cautions, however, that
the oryinion of these authorities
may be relied upon only under con-
ditions of emergency which render
prayer later in the day an absolute

impossibility. Rabbi Sorotzkin adds
that even in such situations, since
the view that shemoneh esreh may
be recited before the alot ha-sha-

char is rejected by all authorities

other than those earlier named,

the individual offering such a pray-
er should mentally stipulate that if
the time for the obligatory morn-

ing prayer has indeed not arrived
(as is the opinion of the vast ma-
jority of halakhic authorities) his

prayer be accounted a "voluntary"
one. Accordingly, as is the rule
with regard to all "voluntary" pray-
ers, prayer under such conditions

should include a personal supplica-
tion which is not an integral part
of the formal liturgy. It further
follows that such prayers may be
offered only privately but not pub-
licly with a minyan since Halak-
hah makes no provision for a "vol.
untary" communal recitation of
shemoneh esreh. When this proced-
ure is followed, the reading of the

shema should be repeated later in
the day, some time after the earli-
est time that keri'at shema may
properly be recited; i.e., after it has
become light enough to recognize
a casual friend at a distance of

four cubits (see Orach Chaim 58: 1

and 58:4). Rabbi SOI"otzkin "states
emphatically that this procedure

may be followed only in situations
similar to those prevailng in Iron
Curtain countries where the au-
thorities wil not permit prayer in
places of employment. Otherwise.

prayers should be recited during a
break in the work schedule even
if, "as a result, the indiyidual wil
be exposed to ridicule and deris-
ion. Despite these stringent limits
upon the applicabilty of his ruling,
Rabbi Sorotzkin stipulates that, even
in cases of emergency, his ruling
should not be followed in practice
unless at least two other rabbinic
authorities signify their assent. It
may be noted that Rabbi Walkin
fails to concur in this decision and
in his reply rules that under abso-
lutely no condition may the she-
moneh esreh be recited before alot
ha-shachar.

Rabbi Sorotzkin's advice with
regard to a mental stipulation to
the effect that the sho'!moneh esreh

be deemed a "voluntary" prayer
is disputed in an opinion written by
Rabbi D. Rosenthal and cited in
K.'!ter Elrayim, pp. 330-331. A
similar course of action was reject-
ed by Chayyei Adam at a much
earlier date. Earlier authorities had
suggested that a person who is in
doubt as to whether or not he has

recited one of the obligatory daily
prayers might repeat the shemoneh
esreh with the stipulation that, in
the event that he had not prayed
earlier, the present shemoneh esreh
be deemed a fulfillment of his statu-
tory obligation but in the event that

he had in fact already prayed and
had thereby discharged his obliga-
tion the new prayer be accounted
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a "voluntary" one. Chayyei Adam
27: 17 rules that this position is not
viable and maintains that since we,

"in our day," are incapable of
proper kavanah (concentration)
one should not recite a "voluntary"

. shemDneh esreh prayer. According
to Chayyei Adam one should not
offer a conditional "voluntary" she-
moneh esreh -even in cases which
there is doubt with regard to wheth-
er or not one has recited the obli-
gatory prayer.

None of the authorities cited
sanctions recitation of shacharit

prayers earlier than alot ha-shachar
under conditions prevailng ,in our
country ,and indeed every effort
should be made not to recite the ,
shemoneh .'Jsreh earlier than the
time of he'i, p'nei ha-mizrach.

The phenomenon of he'ir p'nei
ha-mizrach occurs some time after
alot ha-shachar but before sunrise.
ref., however, Bi'ur Halakhah,
Drach Chaim 58:4.) It is,
however, diffcult to define the
time of this occurrence with
exactitude. According to Pri M e-
gadim one is able to recognize a
casual acquaintance six minutes
after alat ha-shachar or sixty-six
minutes prior to sunrise. He'ir p'nei
ha-mizrach would then presumably

occur a bit earlier. Pri Megadim's
basic position is sharply disputed

by Bi'ur Halakhah 58: 1 but the
latter fails to give a precise defini-

tion of when these phenomena oc-
cur. However, since talit and tefil-
lin should be donned before pray-
er, a precise determination of the

time of he'ir p'nei ha-mizrach is

not a matter of pressing concern.

As wil be demonstrated, talit and
tefilln should not be donned until
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it is light enough to recognize a
casual acquaintance at a distance

of four cubits. This phenomenon
occurs subsequent to the time of

he'i, p'nei ha-mizrach.

2. Recitation of the Shema

Keri' at shema should not be re-
cited until such time as there is
ilumination suffcient to enable one

to recognize a casual friend at a

distance of four cubits ( Orach

C haim 58: 1) . Nevertheless, in
cases of necessity, the shema may
be recited as early as alDt ha-sha-

char (Orach Chaim 58: 3-4). How-
ever, a number of authorities (Ma-
gen A vraham, Pri M egadim and
Mishneh Berurah) maintain that
while this is the rule with regard

to the shema itself, the blessing
"Who creates light" (yotzer or)
which is normally recited prior to
the sh'Jma, should not, under any
circumstances, be pronounced until
such time as there is suffcient il-
lumination by which to recognize

a casual acquaintance at a distance

of four cubits. (See Bi'ur Halak-

hah 58: 1 and 58:4.)

3. Talit

In so far as the proper times for
keri' at shem and sh.'!moneh esreh
are concerned, one could quite prop"
erly begin the morning service at
an early hòur and time oneself not
to reach the blessing of "Who cre-
ates light" until such time as there
is suffcient light to recognize a

friend at the distance of four cubits
and thereafter recite the shemoneh
esreh after "the face of the East

has become iluminated." There is,
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however, another consideration
which pertains to the donning of
the talit. Although "Rema ( Drach

Chaim 18: 3) rules that one may
pronounce the blessing over tzitzit
as early as the time of a/ot ha-

shachar, R. Elijah of Vilna, in
agreement with the position re-
corded in the Shulchan Arukh it-
self, rules that the blessing over

the tzitzit should not be recited

until such time as there is suffcient
light to enable a person to dis-
tinguish between blue (t~kñelet)
and white. As a practical matter
the problem with regard to the
recitation of the blessing over the
tzitzit can be circumvented with-
out diffculty by donning the talit
before beginning the morning serv-
ice and later fingering the tzitzit
and pronouncing the blessing after
yishtabach. In accordance with Re-
ma, Drach Chaim 54: 3, when
praying with a minyan, the blessing
should be pronounced after yish-
tabach but before kaddish.

4. Tefilln

The prescribed time for donning
the tefilln is no earlier than such
time as one can recognize a casual

friend at a distance of four cubits

(Orach Chaim 30: 1). There are
varying opinions with regard to
how long before sunrise this is
possible. As previously noted, Pri
Megadlm maintains that this oc;.
curs sixty-six minutes before sun-
rise but this opinion is rejected by
subsequent authorities. Opinions
vary from as early as sixty minutes
before sunrise (Rabbi Joseph
Gruenwald, cited in Taharat Yom
Tov, VII, 92) to as late as thirty-

five minutes before sunrise (Rabbi
Moses Feinstein, Le-Torah ve-H 0-
ra'ah, no. 3, p. 7).

It might appear that when it is
necessary to begin services at an

earlier hour, the same procedure
might be applied with regard to
tefilln as was earlier suggested with
regard to the talit; i.e., that the te-
IWin be donned before the com-
mencement of prayer and that one
later finger the tefilln after yish-

tabach and pronounce the blessing
at that time. There is, however, one
consideration miltating against this
procedure; viz., the rabbinic prohi-
bition against donning tefilln dur-
ing the nighttime hours lest one

fall asleep while wearing the tefil.
lin (Drach Chaim 30:2). An ex-
ception to this restriction is pro-
vided for an individual who em-
barks upon a journey at an early
hour. This provision is based upon
the presumption that it is unlikely
that an individual wil again fall
asleep once he has commenced his
journey. Under such circumstances,
the tefilln may be donned but the
blessing may, of course, not be re-
cited until after the proper time.
Rabbi Techorsch, as well as the
Tzelemer Rav, Rabbi Levi Yitz-
chak Gruenwald, and Rabbi Yona-
tan Steif (both cited in Taharat
Yom Tov, VII, 88-89), argue that
those rising at an early hour in
order to be at work at a specified

time fall into the same category

as a person embarking upon a jour-
ney. These writers fail to mention
that many authorities, including
Magen A vraham and Mishneh Be-
rurah, maintain that the dispensa-

tion provided for those embarking
upon a trip applies only to indi-
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viduals who pray while walking or
riding, but not to those who pray
while sitting in a wagon or carriage.
(See, however, Ateret Zekeinim,
Orach Chaim 30:3, whodisagrees.J
These authorities are of the opinion
that it need not be feared that the
traveller wil fall asleep, as long as
he is in an upright position, where-

as if he is in a sitting position, he

may become drowsy and, since it
is yet night, he may well fall asleep.
Hence, according to these authori-
ties, if tefilln are donned at an
early hour, care should be taken

to pray in a standing position. Rab-
bi Naftali Henig, Rav of Sharm-
ash (cited by Taharat Yom Tov,
VII, 91) argues that dispensation

to don tefilln at an early hour is
granted only to a person who has
actually begun his journey but that
one may not don the tefilln prior
to the prescribed time while yet

at home.

5. Breakfast

It is permitted to eat until the

time of alot ha-shachar. However,

if one wishes to eat or drink more
than the equivalent of an egg the
meal must begin at least one half
hour before the alot ha-shachar.

The meal must be completed be-
fore the time of alot ha-shachar re-

gardless of when it was begun or
how little one wishes to eat.

6. Conclusions

In light of the differing opinions

with regard to the precise time at
which "a casual friend can be rec-
ognized at a distance of four cub-

its" it is preferable that talit and
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tefilln should not be donned prior
to thirty-five minutes before sun-
rise. If necessary, prayers may be-
gin earlier but the donning of the
tefilln should be delayed until after
yishtabach by which time it should
be no earlier than thirty-five min-
utes prior to sunrise. The talit may
either be donned before the begin-
ning of the service and the blessing

delayed until after yishtabach or,

alternatively, the talit may - be

donned after yishtabach together
with the tefilln.

If absolutely necessary, prayer

may begin at an even earlier hour
but the blessing over the talit and
tefilln postponed until before the
recitation of ashrei or even later,
care being taken that the blessing

not be recited earlier than thirty-
five minutes prior to sunrise. If this
is not feasible, the talit and tefilln
should be removed without recit-
ing the respective blessings and the
tefilln donned once again later in
the day for a few moments at which
time the appropriate blessings
should be pronounced. Rabbi Fein-
stein agrees that under such cir-
cumstances learned individuals
should be advised to don the tefilln
a second time later in the day but
indicates that "ordinary people"

may be advised to rely upon the
authorities who permit recitation of
the blessing at an earlier hour. Rab-
bi Feinstein fears that, if counseled
not to recite the blessing, untutored
individuals may become lax in their
fulfillment of the mitzvah of tefiZ-
Un. If on account of the earliness
of the hour, the 'talit is removed

without recitation of the blessing,

the tzitzit of the talit katan should
be fingered some tii;e later than
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thirty-five minutes before sunrise
and the blessing recited at that
time over the tzitzit of the talit
katan.

Individuals who have ample. time
to recite shemoneh esreh after sun-
rise,' but are confronted with the

choice of either praying together

with a minyan which is constrained
to recite shemoneh esreh at an
earlier hour or praying after sunrise
without benefit of a minyan, should
consult a competent rabbinic au-

thority and be guided by his advice.
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