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SURVERY OF RECENT HALAKHIC
PERIODICAL LITERATURE

STERILIZATION OF WOMEN

The halakhic implications of ster-
ilzation of women are the subject
of a brief monograph authored
bY' Dayan Grossnass of London,
which has appeared as number
twenty~one in a series of such re-

sponsa published by the London
Bet Din and has been reprinted in
three sections in the Shevat, Adar
and Nisan 5732 issues of Ha~Par-
des. The parents of a mentally in-
competent daughter approached
Dayan Grossnas with a particularly
agonizing problem. Because of her
mental condition the young lady
in question was repeatedly subject-
ed to sexual abuse and was ultim-

ately found to be pregnant. Al-
though the pregnancy did not pose
a danger to her life, medical au-

thorities deemed the pregnancy to
be detrimental to her physical
health. The parents sought a ha-
lakhic ruling with regard to the

permissibilty of surgical sterilza-
tion in order to prevent future preg~

nancies. Dayan Grossnass rules that
an abortion can not be sanctioned

but that, under the circumstances,

sterilzation is permissible. The

sources upon which the negative
decision regarding termination of

pregnancy were based have been
discussed by this writer in the Win-
ter, 1968 issue of TRADITION;
the issues surrounding the question
of sterilization are, of course, en-
tirely dierent.

The Gemara, Shabbat 11 Db, de~
rives the prohibition against castra-

tion of both male human beings
and male animals frOm the verse,
"And that which is mauled or
crushed or tom or cut you shall
not offer unto the Lord; nor should

you do this in' your land" (Levit-
icus 22: 24). This verse is' under-
stood by the Gemara as having
reference to the .male sexual organs

and hence the latter part of the
verse constitutes a prohibition
against emasculation. Tosafot and
Rashba, in their commentaries on

Shabbat IlIa, indicate that this
prohibition is limited to removal of
male sexual organs and that there
exists no Biblical prohibition with
regard to sterilzation of a female.

The terminology employed by Ram-
bam, Issurei Bi'ah 16: 11, and shul-
chan Arukh, Even ha-Ezer 5:11,
would seem to .indicate that the
position of the latter authorities

is that surgical sterilzation of wom~
en, while not an actionable offense,

is nevertheless Biblicly proscribed.

Although the reference in Leviticus
22: 24 is limited to external male

organs, R. Elijah of Vilna, Bi'ur

ha~Gra, Even ha-Ezer 5:25-26,
cites Sifra in explaining that the

ban against removal of the aiternal
female sexual organs is derived

from the formulation employed in
the very next verse, Leviticus
22:25. Nevertheless, other authori~

ties, including Chatam Soter, Even
ha-Ezer 5: 22, maintain that, even
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according to Rambam, the prohibi-
tion against sterilzation of females
is rabbinic in nature. Turei Zahav,
Evein ha-Ezer 5: 6, goes beyond the
position of other authorities in aver-
ring that there is. no prohibition

with regard to female sterilzation
per se but that it is none the less

forbidden to subject female animals
to this procedure because of the
general prohibition against causing

pain to animals. Similarly, non-
therapeutic sterilzation of women
would constitute an unlawful act
of "wounding" - chavalah.

In the case at hand Dayan Gross-
nass rules that the woman may be
sterilized but stipulates that the sur~

gical procedure should be per-
formed by a non~Jewish medical
practitioner. Shulchan Arukh, Even
ha~Ezer 5: 11, expressly declares
that a non-Jew may not be request~

ed to castrate an animal belonging

to a Jew. Nevertheless, Dayan
Grossnass permits sterilzation to be
performed by a non~Jewish physi~

cian in order to preserve the health

of the woman. Dayan Grossnass
asserts that all rabbinic prohibitions
are suspended with regard to mat~

ters affecting human health even
if no threat to life is involved. Em-
ploying this principle, he argues

that according to those authorities
who maintain that female sterilza-
tion is banned only by reason of
rabbinic edict the procedure in
question could be performed even
by a Jewish physician. There are
indeed numerous authorities who
are of the opinion that sterilzation
of women is forbidden by Biblical
law. However even those rabbinic
scholars who maintain that the ster-
ilization of women is itself Biblicly
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forbidden recognize that the prohi-
bition against requesting a non~Jew
to perform the action in question is
rabbinic in nature. Hence, con-

cludes Dayan Grossnass, even if
the ban against requesting a non~

Jew to perform sterilization encom-
passes sterilzation of females,
which is itself a matter of some
doubt, the prohibition is suspended
if the procedure is indicated for

therapeutic reasons. Accordingly,

Dayan Grossnass rules that a non~
Jewish surgeon may be engaged to
render this servce.

According to Dayan Grossnass'
analysis of the case at hand
sterilization may be performed
by a non~Jewish surgeon because
future pregnancy would be in-
jurious to the health of the young
lady in question; the woman's men~
tal incompetence is not a signifcant
factor in the halakhic reasoning
which leads to this ruling. It is in-
structive to compare this recent de~

cision with an earlier ruling record-
ed by R. Moses Feinstein, ¡grot
Mosheh, Drach Chaim, II, no. 88.
Rabbi Feinstein discusses a closely
related situation and arrives at a
somewhat different position. Rabbi
Feinstein, disagreeing with the view
stated by Dayan Grossnass, con-
tends that not all rabbinic prohibi-
tions are suspended for reasons of

health. Hence, even according to
those authorities who maintain that
the prohibition against sterilzation
of a female is rabbinic in nature,
sterilzation for therapeutic pur-

poses cannot be sanctioned unless
pregnancy poses a threat to the life
of the mother. In the case brought

before Rabbi Feinstein it was the
mentally incompetent woman who
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initiated acts of sexual misconduct.
Rabbi Feinstein asserts that promis~
cuous conduct on the part of the
woman does constitute grounds for
sanctioning sterilization because
promiscuity constitutes a more seri-
ous offense than sterilzation. As
such, steriization may be counten-
anced as the lesser of two evils.
Of the two, sterilzation is the less
serious infraction because sterilza-
tion of women carries no statutory
punishment. However, as noted ear-
lier, any non-therapeutic surgical

procedure entails an act of unlaw-
ful "wounding." The latter infrac-
tion does carry with it a statutory
punishment and hence may not be
suspended in order to obviate sexu~

al promiscuity. Rabbi Feinstein per-
mitted sterilization in the case
brought to his attention only be-
cause pregnancy would also have
been injurious to the health of the
woman. The prohibition against
wounding does not apply to situa~
tions in which a therapeutic purpose
is served. Although the prohibition
against wounding may not be vio-
lated if prevention of promiscuity

is the sole justification, such steril-
zation may be performed if there
is' a therapeutic purpose served as
well. Rabbi Feinstein adds that even
under such circumstances steri1za ~
iion should be performed by a non-
Jewish physician.

Although Rabbi Feinstein does
not spell out the medical details his
responsum is obviously predicated
upon the premise that the mode of
sterilization to be employed is ex-
pected to reduce the desire for
sexual gratification, thereby elimin-
ating or reducing the likelihood of

sexual advances on the part of the

mentally incompetent woman.
While there is evidence demon-
strating that this effect may be
achieved by removal of the adrenal
glands, medical research has dem-
onstrated that steriliationIn and of
itself wil not lessen sexual desire

in women. (See Aleck Bourne,
"Gynaecology," British Obstetric
and Gynaecological Practice, ed.
Aleck Bourne and Sir Andrew
Claye, 3rd ed. (London, 1963), p.
883.)

It may be noted that in respond-

ing to a query involving a situation
in which the sole consideration was
mental incompetence of the preg-
nant woman, R. Yechiel Ya'akov
Weinberg, Seridei Esh, III, Even
ha-Ezer, no. 21, while not issuing

a definitive decision wrote, "It is

possible to say that a woman may
undergo sterilzation" if pregnancy
were to be accompanied by inordin-
ate diffculties.

TAy-SACHS DISEASE

Only during the past year has
the general Jewish community be-
come aware of the existence of a
genetic disorder, Tay-Sachs disease,
having a high incidence of Jewish

victims. Tay-Sachs disease is a fatal,
inherited condition. A child affict-
ed with this disorder appears nor-

mal at birth and may develop nor-

mally unti five or six months of

age. At that point normal develop-

ment of the nervous system ceases.

Over the next few months the in~
fant gradually loses the abilty to

sit and in time becomes unable to
hold up his head. As physical de-

terioration progresses the child be-
comes blind, becomes subject to
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frequent convulsive seizures, loses
the abilty to swallow food and its

limbs become stif. Death usually
ocurs in the third or fourth year
of life.

Although there are clinical de~
scriptions of this disorder dating

back to 1881 an explanation of the
nature of this mysterious disease

was not found until 1969. Medical

research has discovered that the
disease is caused by the absence of
an enzyme which normally assists
in the breakdown of fatty sub-
stances known as gangliosides. The
missing enzyme is hexosaminidase

A (HEX A). Since the requisite
enzyme is absent these gangliosides
accumulate in the cells and tissue
of the affected Tay-Sachs child and
ultimately lead to the destruction

of brain cells.
Tay-Sachs disease is caused by a

genetic mutation. The disease ap-
pears only in a child who has in-
herited a pair of genes both of

which are defective. One of the
pair is inherited from the mother;
the other from the father. The par-
ents, each carriers of a defective

gene which may be transmitted to
their offspring, are themselves per~
fectly normal both physically and
mentally.

Diseases resulting from genetic

mutation are often limited to spe-
cific ethnic groups. Tay-Sachs is
such a disease and is prevalent
among children of Ashkenazic Jews.
On the other hand, phenylketonu-

ria, a defective gene common
among white gentiles, is very rare
among Jews. Similarly, sickle-cell
anemia is prevalent among Negroes.
The carrier~rate of Tay-Sachs dis-
ease among Jews of Central and
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East European ancestry is believed
to be about one person in thirty.
Since both persons must be carriers
for the child to be affected it may
be assumed that statistically one in
900 Jewish couples may have a
Tay-Sachs child. Should two such
people marry and have children the
risk that they wil have an infant
afficted with Tay-Sachs disease is
one in four with each pregnancy.

This is so because each normal
parent possesses two genes, one of
which is normal, the other defec-

tive. The child inherits only one

of these genes, giving him a fifty
per cent chance of inheriting the
abnormal gene from each of his
parents. If a defective gene is in-

herited from one parent but a nor-
mal gene from the other the child
wil be normaL. The statistical prob-
ability of his inheriting two defec~

tive genes, one from each parent,
is lhx1h or 1,4. Since one individu-

al in thirty is a carrier, one in 3600
babies (1/30 x 1/30 x 1/4) wil be

a victim of Tay-Sachs disease. In
the non-Jewish population only one
individual in 300 is a carrier. Hence
statistically only one marriage in
90,000 is between two carriers and
only one baby in 360,000 is a vic~
tim of Tay~Sachs disease.

During the past several years
medical science has discovered
ways of identifying potential vic~
tims and medical centers in a num-
ber of cities, notably J ohns Hop~
kins University in Baltimore, Mon~
treal Children's Hospital and the

Hospital for Sick Children in Tor-

onto have initiated large scale cam-
paigns in a massive attempt to elim-
inate the disease. A carrier can be
identified by means of a simple



Survey of Recent Halakhic Periodical Literature

blood test. The enzyme responsible
for the condition normally leaks

from cells into the circulating plas~
ma. The absence of this enzyme in
the plasma indicates that the indi-
vidual is a carrier. The absence of
the enzyme can also be detected in
cells shed from skin of the fetus
into the amniotic fluid. It is thus
possible to make a diagnosis of an
affected fetus in-utero by means of
amniocentesis which involves tap-
ping the amniotic fluid in the uterus
and examination of fetal cells.

Phyisicians in the above-men-
tioned communities now urgently
recommend that rabbis refer pros-
pective brides and grooms to a local
testing center so that a blood test
may be performed in order to iden~
tify carriers of Tay-Sachs disease.

As a result of the test the following
recommendations are made by the
medical personnel involved:

1. If the screening test for the car~

der state is positive in only one
member of the couple no dan-
ger exists with regard to the
offspring of that marriage. Such
individuals are counseled with
regard to the significance of the
mutation and are urged to have
their own offspring tested for
future reference and counsel-
ing.

2. If both members of the couple
are carriers:
a) The couple is warned that

the risks of bearing a Tay~
Sachs child are one in four
with each pregnancy.

b) The couple are counseled
with regard to the alterna~
tives to having their own
natural children.

c) They are admonished that
should they proceed to have

their own children, fetal
monitoring should be under-
taken. 'I a Tay-Sachs fetus is
identified the common med-
ical practice is to recom-
mend an abortion.

The elimination of Tay-Sachs
disease is, of course, a goal to
which all concerned individuals
subscribe. However, the means by
which this desideratum is to be
attained require halakhic review, all
the more so because the active par-
ticipation of the rabbinate has been
solicited by concerned medical au-
thorities. An article by the present
reviewer, outlning the halakhic
ramifications of the testing pro-

gram, appears in the Tammuz
5732 issue of Or ha-Mizrach.

The obligation with regard to
procreation is not suspended simply

because of the statistical probabilty
that some children of the union
may be deformed or abnormaL.
While the couple may quite prop-
erly be counseled with regard to

the risks of having a Tay-Sachs

child it should be stressed that fail-
ure to bear natural children is not
a halakhically viable alternative.
(See Igrot Mosheh, Even ha-Ezer,
no. 62.)

Of at least equal if not graver

concern is the proposal that fetal
monitoring be performed with a
view toward termination of the
pregnancy if the fetus be identifed
as a victim of Tay-Sachs disease.

The fear that a child may be
born physically malformed or men~
tally deficient does not in itself jus-
tify recourse to abortion. At present
amniocentesis cannot be performed
prior to the fourth or fifth month
of pregnancy. All authorities are in
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agreement that at so late a stage

in pregnancy abortion is permissible
only if continuation of pregnancy

constitutes a theat to the life of

the mother. In situations where am-
niocentesis is performed for pur-
poses of diagnosing a condition for
which a medical remedy is avail~
able, e.g., blood group incompati-
bilty which can be treated by ex-
change transfusion, the physician is
not only permitted but is obligated
to perform the amniocentesis, even

repeatedly. However, amniocentesis
carried out solely for the purpose of
diagnosing severe genetic defects
such as Tay -Sachs disease serves no
therapeutic purpose. Since the sole

available medical remedy following
diagnosis of severe genetic defects

is abortion of the fetus, which is

not sanctioned by Halakhah in such
instances, amniocentesis, under
these conditions, does not serve as

an aid in treatment of the patient

and is not halakhicly permissible.

Initiation of this procedure in the
absence of a therapeutic goal poses

a pointless medical risk to both

mother and fetus and also consti-
tutes an act of chavalah - an un-
warranted assault upon the mother.

Blood testing programs as a
screening method for the identifca-
tion of carriers of Tay-Sachs dis-

ease are certainly to be encouraged.
However, sensitivity to the dictates
of Halakhah, which precludes both
abortion and a sterile union, would
indicate that the most propitious

time for such screening is child~

hood or early adolescence. Early
awareness of a carrier state, particu-
larly when determination can be
made on mass scale and accom-
panied by a public information
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campaign would contribute greatly
to alleviating the gravity of the

situation.

TEMPORARY RESIDENTS IN ISRAEL
AND YOM Tov SHENI

What was once a novel and in~
frequent problem is at present a
matter which affects countless thou-
sands of travellers at one time or
another. Today it is not at all rare
for Jews from all corners of the
globe to spend Yom Tov in IsraeL.
Happily, it is also becoming in-

creasingly common for students to
devote a year to study in IsraeL.

The magnetic attraction of Israel
and of the Torah of Eretz Yisrael
is such that this year is often ex-

tended to two or three. Visitors to
Israel find themselves faced by the
question of observing the second
day of the holiday while their
Israeli hosts do not. A somewhat
more complex question is posed by
students spending a prolonged peri~
od of time in IsraeL. At what point,
if at all, are they absolved from ob-
servance of Yom Tov Shenî? In the
Nisan 5731 issue of Or ha-Mizrach,
Rabbi Judah Gershuni examines
this old, if newly relevant, ques-

tion and while not presenting any

innovative opinion assembles the

various halakhic views regarding

this matter.

Although in terms of normative

halakhah tourists finding themselves
in Israel over Yom Tov must ob-
serve the second day of the holiday
as they do in their own homes, this
practice is by no means universally
agreed upon. Some of the divergent
views which have been advanced
are intriguing. One noted authority,
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R. Zevi Ashkenazi, Chakham Zevi,
no. 167, declares that visitors to
Israel are not required to observe

the second day of the festivals and,
moreover they are forbidden to do
so. The argument for observance
of the second day of Yom Tov in
Israel is. predicated upon the prin-
ciple that.. a person away from
home must continue to observe the
more stringent practices of his place
of domicile. However, observance
of an extra day of Yom Tov, argues
Chakham Zevi, involves a leniency
no less than a stringency; observ-

ance of an additional day of Yom
Tov is not permitted because it

constitutes violation of the prohibi-
tion 'Thou shalt not add thereto."
On the basis of Rosh Hashanah
28b numerous authorities conclude
that under certain conditions sleep-

ing in a sukkah on Shemini Atzeret
is an infraction of "Thou shalt not
add thereto" and is a punishable

offense.
In support of this view, R. Ye-

chiel Michal Tykocinski, Sefer Er-
etz Yisrael, ch. 7, sec. 6, cites a

further argument originally ad-
vanced by R. Shmuel Salant, the
renowned nineteenth-century rab-
binic personality who served as
Chief Rabbi of Jerusalem for many
decades. R. Shmuel Salant argued

that clearly in days when the new
moon was proclaimed each month
by the Bet Din a visitor to Israel
was exempt from observance of the
second day of the festival. During
that period anyone who was in-
formed of the correct date had no
need to observe the second day.
The rabbinic decree accompanying
the establishment of a fied calen-

dar was designed to preserve intact

the situation which prevailed at
that time with regard to Yom Tov
Sheni. The governing motive was
anticipation of a time when the
fied calendar would be abolished

and the Bet Din would again sanc-
tify each month on the basis of
visual sighting of the new moon. It
would then become necessary for
those who had previously done so
to observe Yom Tov Sheni once
again as a result of their ignorance
of the correct date. This rabbinic

decree was not designed to increase
the number of people obligated to
observe a second day of Yom Tov.
R. Shmuel Salant concludes that
since in olden times visitors did not
observe Yom Tov Sheni there is
no reason for them to do so now.

There is some question with regard
to whether Rabbi Salant actually
permitted tourists to perform acts
normally forbidden on the second

day of the festival or whether his

ruling was limited to a directive

that they recite weekday prayers

rather than those of the Holy Day.
Normative halakhah, however,

follows the opinion of R. Y osef

Karo, as recorded in his responsa

collection Avkat Rokhel, no. 26 and
of Pe'at ha-Shulkhan, Hilkhot Eretz
Yisrael 2: 15, whomaintaIn that
tourists are indeed obliged to ob-
serve the second day of Yom Tov.
A further discussion of the basis of
this final determination has been
presented in No'am, II (5719), by
Rabbi N achum Shechter.

The problem with regard to stu-
dents spending an extended period

of time in Israel is somewhat more
involved. Ordinarily, a person find-
ing himself in Israel is deemed to
be a resident of the Diaspora for
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purposes of Yom Tov Sheni unless
he has no intention of returning
to his original home. Similarly, a
resident of Israel who leaves his

homeland observes only one day of
Yom T ov so long as he intends to
return to IsraeL. R. Yechiel Michal
Epstein, Arukh ha-Shulchan 496:5,
limits this period to one year. A
person who does not plan to return
to his home within a year is con-
sidered by Arukh ha-Shulchan to
be included in the category of those
who have established residence in
IsraeL. Sha'arei Teshuvah, Hilkhot
Yom Tov 497:3, cites authorities
who maintain that unmarried stu-
dents should follow the practice of
residents of IsraeL. Since they have
no family responsibilties and no
place of employment their place of
study is considered to be their

. abode. Other authorities, not cited
by Rabbi Gershuni, among them
Pri Chadash, Drach Chaim 468 :4,
and several commentaries on the
Levush, Orach Chaim 496, declare
that only those who plan to remain
in Israel permanently may cease

to observe Yom Tov Sheni.

PRAYER FROM THE BIMAH

Traditional synagogue architec-
tUre provides for a table or stand

situated in the center of the sanc-

tuary to be used for the Reading of
the Law and for a separate reader's
stand located in the front of the

synagogue for use by the reader.
Recurrent acoustical problems have
led many congregations to consider
positioning the reader or cantor on
the bimah in the center of the syna-
gogue in order to increase audibil-
ity. Responsa dealing with the per-
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missibility of this question are ex-
amined by Rabb iMoshe Dov WeI-
ner, Chief Rabbi of Ashkelon, in

the Cheshvan~Kislev and Tevet-

Adar issues of Moriah.
The principal objection to this

innovation is based not upon insist-
ence that the reader station himself

within a specifc area of the sanc-

tuary but rather upon the fact that
the table or stand from which the
Torah is read is commonly placed
upon a bimah or platform which
rises above the surrounding floor.
Magen Avraham, Orach Chaim
90: 3, notes that in previous times

synagogues were designed so that
the reader's stand was placed at the
lowest point in the sanctuary with

the worshippers' pews rising on an
incline behind the reader. This fea-
ture of synagogue architecture, stil
retained in some European-style
edifices, declares M agen A vraham,
is designed to give lieral expression

to the sentiments recorded by the

Psalmist, "From the depths have I
called upon You" (Psalms 130: i) .
It is this custom which is the source
of the Talmudic idiom which speaks
of the reader as "descending before

the reader's stand." (See, however,

Ma'adanei Yom Tov, Berakhot
10: 8.) The rationale advanced by
M agen A vraham is clearly applic-
able to individual worshippers as

well. Yet the custom of standing
in a low spot while engaged in
prayer is limited to the reader alone.
The custom arose in this form, ex-
plains Ketav Soler, Orach Chaim,
no. 19, because it is impossible to
station all worshippers in a low
area. Height and depth are relative
concepts; if all pews were to be
lowered the result would be a level
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area. The reader was singled out
and assigned the low position be-
cause he serves as the representa-

tive of the entire congregation.

Ketav Sofer draws a sharp dis-
tinction between stationing the
reader in a depressed area, a prac-

tice which has largely fallen into
disuse, and the innovative position-
ing of the reader upon an elevated

structure. The Gemara, Berakhot
lOb, declares: "One should not
stand on a high spot and pray, but
rather one should stand on a low
spot and pray." Ketav Sofer asserts
that praying on a low spot is mere-
ly a commendable practice prefer-
able to engaging in prayer while

standing on a level surface but that
praying from an elevated position
is forbidden. Prayer "from the
depths" is a manifestation of hu-

milty and, while not strictly re-
quired, is to be commended; prayer
while in a posture of elevation is a
sign of arrogance and as such is to
be eschewed. "One should not stand
on a high spot and pray," is to be
understood as a normative prohibi-
tion whereas "one should stand on
a low spot and pray" is advocated

as an act of piety.
Mikhtav Sofer, II, nos. 1 and 2,

presents kabbalIstic reasons for va-
rious aspects of synagogue design.

According to his explanation, the
reader's stand symbolizes the golden
altar which was located within the
Holy of Holies in front of the Ark.
The kohen performed his duties
standing on the ground before the
altar. Hence, in the synagogue,
which is a "miniature Temple," the
proper location for the reader's

stand is in the front of the syna~

gogue with the reader stationed no

higher than floor leveL.

However, may synagogues be-
set by acoustical diffculties disre-
gard these considerations? Sukkah
50b, relates that Alexandria boast~

ed a synagogue of unparallelled
proportions which accommodated
myriads of people. In a synagogue

of such tremendous size it is quite
understandable that the reader
could not be heard. In an attempt

to ameliorate this situation there

was constructed "a platform of
wood in the center and the sexton
of the assembly stood upon it with
flags in his hands. When the tie
came to respond 'Amen' he raised
the flag and all the people answered
'Amen.' " The sole innovation
seems to have been the placing of
the sexton in a central, elevated

location with flags to serve as sig-
nals. Although the reader's voice

was not at all audible to vast num-
bers of worshippers no attempt was
made to rectify the situation by
stationing the reader upon the
raised bimah rather than at his tra-
ditional position at the front of the

synagogue.
There is, however, one authority

who does sanction tbis practice.
Referring to the question of having

the reader stand in an elevated lo-
cation A vudraham writes, "This
custom is good for otherwise they

would not hear on account of the
multitudes which assemble in' the
synagogue." Rabbi WeIner notes
that this permissive ruling applies

only to situations in which it is
otherwise impossible to hear the

reader. It should also be noted that
Rambam, Hilkhot Tefilah 5:7, de-
clares that a raised platform either
enclosed by a railing or measuring
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four ells by four ells in area is con~

sidered to be an independent and

separate area and is not deemed to
be a "high place."

Another factor enters into reso-
lution of this question in cases

where the congregants seek to
change the already established posi-
tion of the reader from the front

of the synagogue to the bimah.
Rabbi Waldenberg, Tzitz Eli'ezer,
X, no. 22, contends that the prin-
ciple governing this situation may
be found in the Jerusalem Talmud
Shabbat 12:3 which records that
the boards used in the walls
surrounding the Tabernacle were
not permitted to be transferred
from one position to another.
Even inanimate objects are en~
dowed by Halakhah with rights
and prerogatives with regard to
their utilzation in the performance
of mitzvot. Therefore, argues Rab-
bi Waldenberg, once the reader has
been stationed at the lectern in
front of the synagogue his position

may not be shifed to the bimah.

ORGANIZED LABOR

Industrialization has given rise
to many issues which are not di-
rectly discussed in earlier rabbinic

literature. Not a few of these are
in the area of labor relations. Writ-
ing in the 5732 edition of Shanah

ba-Shanah, Rabbi P. TechoTsh re~

port that some forty years ago
Mr. S. Z. Shragai, acting on behalf
of the executive of the ha-Po'el ha-

Mizrachi, placed the following ques-

tion before the then Chief Rabbi
of Israel, Rabbi Abraham i. Kook:

1. Are strikes permitted when an
employer seeks to lower wages
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or to extend working hours?
Are they also permitted in an
attempt to improve working
conditions, to obtain higher
wages or to shorten working
hours?

2. Assuming that strikes are sanc-
tioned by Halakhah, at least
under certain conditions, what
is the status of the strikebreak-
er? Does Halakhah construe
his activity as constituting ilicit
interference with the striking
workers' attempts to earn a
livelihood? May such individu-
als be restained from strike-
breaking activities?

3. Does a labor union have the
halakhic right to force the em-
ployer to engage in collective
bargaining with the union?
Does a labor union have the
right to force individual work~
ers to become members of the
union thereby establishing a
union shop in order to prevent
the employer from utilzing
non-union labor to the detri-
ment of the union member?

The oral ruling issued by Rabbi
Kook with regard to each of these
questions was reported in the press

at the time but was not subsequent-
ly recorded in the form of a formal
responsum. According to Rabbi Te-

chorsh Rabbi Kook declared that,

basic1y Halakhah grants labor un-
ions the prerogatives in question.

Rabbi Kook expressed the opinion
that unions are nevertheless halak-

hicly obligated to submit all labor
disputes to a Bet Din for adjudica-

tion before taking any direct action.
He ruled, however, that workers
are permitted to strike in the event
that the employer refuses to accept
jurisdiction of the Bet Din or re-
fuses to abide by its decision. When
strikes are warranted, strikebreak-
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ing is forbidden. Demands that all
workers be compelled to enroll ir
a union, Rabbi Kook maintained,
may be enforced only following a
decision of a Bet Din in each in-
dividual case.

Mr. Shragai evidently presented
the same set of questions to Rabbi
Waldenberg as well for we find a
responsum addressed to this offcial
in Tzitz Eli'ezer, II, no. 23. Rabbi
Waldenberg answers in a similar
vein but significantly limits the role
of the Bet Din in matters involv-

ing malfeasance on the part of the
employer. According to Rabbi Wal-
denberg, workers are under no ob-

ligation to seek intervention by a
Bet Din and may go on strike with-
out prior approval if their griev-
ance results from failure of the em-
ployer to fulfil his obligations to~

ward his employees provided, how-
ever, that the union is absolutely

certain of the justice of its grev~

ance. Otherwise the workers are not
absolved from their obligation to
bring the matter before a Bet Din.

The Gemara, Yoma 38a, in what
may well be the first recorded in-
stance of a "strike" in order to ob-

tain higher wages, relates that at
one point the bakers of the shew-

bread refused to perform their as~
signed duties. The shewbread were
very thin and fragile and extraor-
dinary skil was required to keep

them fresh and well-tasting. The
methods employed in the difcult
task of baking the shewbread in ac-
cordance with their precise speci-
fications and removing them from
the oven without breaking them
were jealously guarded secrets of
the House of Garmu. Indeed, the
Mishnah decries the refusal of these

individuals to divuge this informa-
tion. In an attempt to destroy the

monopoly of the House of Garmu
other craftsmen were brought from
Alexandria. Unfortunately, the lat-
ter were unable to perform this
intricate task with competence. Ul-
timately, after their wages were
doubled, the bakers of the House
of Garmu were prevailed upon to
return to their posts.

The right of workers to organize
and to formulate binding regula-

tions is codifed by Rambam, Hilk-
hot Mekhirah 14: 10. Rambam
states that artisans may regulate the
periods during which individual
craftsmen may engage in gainful
employment; they may also estab-
lish fines and similar sanctions for
the punishment of violators. Such
regulations, however, must wherev-
er possible have the approval of
competent rabbinic authorities. The
prerogatives of organized labor are
further discussed by R. Eliezer
Waldenberg, Tzitz Eli'ezer, II, no.
23, R. Ben Zion Uziel, Mishpetei
Uziel, Choshen Mishpat, III, no.
41 and R. Moses Feinstein, Igrot
M osheh, Choshen M ishpat, no. 58.
Rabbi Feinstein opines that rabbin-
ic approval is required only for the
establishment of sanctions to pun-

ish violators but not for promulga-
tion of regulations which are to be
binding upon members of a labor
union.

Rabbi Techorsh points out that
Halakhah embodies safeguards to
protect the interests of the employer
as well as those of the employee.

Perhaps the clearest example is a
limitation of what Halakhah deems
to be the most fundamental privi-
lege of the worker; viz., the right
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of a laborer to terminate his em-

ployment "even in the middle of
the day." Halakhah forbids coer-
cion of a laborer to work against

his wilL. In so doing the Sages
equated this situation with involun-
tary servitude and forbade such

practices, declaring, " 'For they are
My servants' - and not servants
of servants." Yet even this basic
prerogative is suspended if such ac~

tion would result in financial loss
to the employer. In explicating the

. term "financial loss" Rema, Cho-
shen Mishpat 333:5, extends this
concept to encompass non~perform-
ance of any task which could not
be performed by the employer him-
self.

Rabbi Techorsh further contends
that under certain conditions strik-
ing workers may legitimately de-
mand compensation for the period
during which they were on strike.
Citing Rosh, Baba Kama, ch. 6,
no. 6, Rabbi Techorsh argues that,
'in the absence of a disclaimer on
the part of the employer, rehiring

of the workers signifies agreement

to pay back-wages covering the
period of work stoppage. Rabbi Te~

chorsh agrees, however, that the
strikers need not be paid full wages;
the employer may deduct that

154

amount which it may reasonably
be assumed that an employee
would agree to forego -in return for
not being required to report for
work. A decision to this effect is
contained in Tashbatz, I, no. 64. It
may be argued that this conclusion
is valid for countries such as Israel,
which apparently has a tradition of
compensating workers for periods
of work stoppage, but not incoun-
tries where this practice is un-
known. The presumption that an
agreement of this nature has been
accepted is valid only if such agree-
ment is in accordance with local

custom. Accordingly, if local labor
relations practices do not provide
for payment of wages covering the

strike period, rehiring of striking
workers, in and of itself, . should
not be taken as constituting agree-
ment to pay such wages.

The situation is somewhat clearer
if the strike resulted from violation
of a labor agreement on the part

of the employer. In such cases
Tashbatz rules that since the strike
resulted from malfeasance on the
part of the employer he is obliged
to compensate the workers for their
loss. A similar conclusion is reached
by R. Moses Feinstein, ¡grot M 0-
sheh, Choshen Mishpat, no. 59.


