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1.

Psalms 37:3, rendered by the classic commentaries as "Trust in the
Lord and do good; dwell in the land and seek sustenancel in faith," is
cited by both Ramban2 and R. Bahya ibn Pekuda3 as the locus of Jewish

teaching regarding man's need to trust in the Deity for satisfaction of
his needs. To be sure, both philosophers understand the phrase "dwell
in the land" as negating man's right to rely solely upon divine benefi-

cence in abjuring any attempt to seek sustenance by means of human
endeavor. Nevertheless, the concept of reliance, or bitahon, might readily be understood as precluding concern for possible reversal of fortune
and certainty as excluding reliance upon other mortals, as distinct from
one's own labor and industry, to restore economic well-being. Indeed,
the Gemara, Sotah 48b, quotes R. Eliezer the Great as declaring, "One
who has bread in his basket but says 'What will I eat tomorrow?' is but
of those who have little faith." Rabbenu Bahya asserts that failure to
place one's trust in God results, not merely in failure to achieve benefit
commensurate with such faith, but has deleterious effects as well: "For
if a person does not put his trust in God, he places his trust elsewhere.
If he puts his trust elsewhere than in the Eternal, God withdraws His
providential care from that individual and leaves him in the power of
the one in whom he trusted, so that he will be in the condition of the
one concerning whom it was said, 'For my people have committed two
evils: Me they have forsaken, the fountain of living waters, to hew them
out cisterns, broken cisterns, . . .' (Jeremiah 2:13).4
Insurance of all sorts, including life, medical, accident, fire, theft,

flood etc., is designed to mitigate adverse circumstances that may arise
at some future time as a result of natural events as well as from human
negligence or malfeasance. Insurance, by its very nature, reflects a lack
of reliance on divine protection against misfortune.s Moreover, insurance coverage represents an attempt by policyholders to provide for a
need that does not yet exist and that, in the case of many forms of in-

surance, may never exist. In addition, arguably, insurance represents
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tangible reliance upon mortals, rather than upon the Deity, to satisfy

those needs when they do arise. Furthermore, the Gemara, Gittin 75b,
records that Samuel decreed that a person lying on his death-bed who
seeks to execute a conditional divorce in order to exempt his wife from
the obligation of levirate marriage should declare, "If I do not die, it

shall not be a get; but if I die, it shall be a get' rather than "If I die, it
shall be a get; but if I do not die, it shall not be a get' because a person
ought not anticipate and render primary his own misfortune (to mak-

dim inish puranuta le-nafshei). That, in turn, is a re.fection of the notion enunciated by the Gemara, Mo)ed ICatan 18a and Sanhedrin 102a,
to the effect that "a covenant is entered into with the lips." Similarly,

the Gemara, Berakhot 19a, admonishes, "A person should not open
Satan's mouth." The concern reflected in that statement is that verbalizing an untoward contingency may serve to cause its occurrence. The
mere mention of misfortune may be the mother of the event since it
may prompt examination by heaven of whether the misfortune is
indeed deserved. Thus, there is prima facie reason to fear that execution of an insurance policy designed to alleviate the effects of a catastrophe may itself trigger that untoward event.
The foregoing notwthstanding, examination of discussions of insurance in the responsa literature dating from the medieval period fails

to reveal the slightest hint of censure of insurance against financial loss.
earliest form of insurance devised by man was probably maritime
insurance designed to protect a merchant from the loss of what might
The

represent his entire fortune in the event that a ship carrying his mer-

chandise to market sinks at sea or is abducted by pirates. The earliest
discussion in halakhic sources of what is analagous to a rudimentary in:-

surance contract involves a maritime transaction. R. Isaac ben Sheshet
(1326-1408), known as Rivash, was consulted with regard to an arrangement involving a loan of twenty dinars to be secured by a ship
about to embark upon a sea voyage. Repayment in the amount oftwenty-four dinars was to be contingent upon return of the ship "in peace"

to the port of embarkation. Repayment of a sum greater than that
extended in the form of a loan is, of course, prohibited by Jewish law.

However, this transaction was unlike an ordinary loan agreement in that

it provided for forfeit of capital in the event of misadventure. In effect,
a transaction of this nature is a hybrid in that it represents a loan coupled with a contract for indemnification against loss of the ship.6 The

additional four dinars might be construed either as interest on the
loan7, a premium for insurance coverage, or both.8 In his reply, Teshuvot

Rivash, no. 308, Rivash forbids the arrangement on two grounds: 1)
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Based upon a discussion recorded in Bava MezFa 69b, Rivash argues
that, since the recipient would not return the coins entrusted to him

but would expend the funds on his own behalf, the funds represent a
loan despite the fact that the recipient was not to be released from repayment in the event of misadventure and, accordingly, the additional

payment constitutes ilicit interest. 2) Since the merchant accepted
absolute liabilty for all form of misadventure that might occur before
the srup sails as well as for misadventure that might occur subsequent to
safe return of the ship but prior to repayment, the funds constitute a
loan and hence any additional payment represents interest.9 Nevertheless, Rivash maintains that since, due to exoneration in the event of misadventure, even return of the principal is not certain, the violation is
rabbinic, rather than biblical, in nature.

The identical question was later addressed by R. David ibn Zimra

(1479-1589), Teshuvot Radvaz, I, no. 497. Radvaz adopts an even

more stringent position in ruling that the repayment of twenty-four
dinars represents a biblically prorubited form of interest. Radvaz argues
that the merchant is liable, at least "at the hands of heaven,"lo for re-

payment of the principal under all circumstances. He maintains that,
according to rabbinic edict, the release conditioned upon misadventure
is not binding because the financier does not really envisage that such a
contingency will actually occur and hence the transfer of funds is not

accompanied by the state of mind required to effect transfer of title.
Radvaz rules that, by virtue of rabbinic decree, delivery of funds in the
absence of such mental determination constitutes an ineffective asmakhta and hence the insurance contract is not enforceable in Jewish law.i
Accordingly, the recipient, not having received valid title, must return

the funds even in the case of misadventure. Thus, those funds have the
character of a loan that must be repaid. As a result, even voluntary
repayment of any additional funds constitutes payment of interest. The
novelty of Radvaz' position lies in the fact that the transfer of title to

the funds is biblically valid and, moreover, despite being rendered
invalid by rabbinic decree, return of the funds cannot be enforced by a

Bet Din. Yet, maintains Radvaz, even an unenforceable rabbinic obligation to return the funds is sufficient to endow the transfer with the
guise of a loan so that any additional payment constitutes biblically pro-

hibited interest.l2

In the same responsum Rivash discuses a conventional form of
maritime insurance which he describes as a common practice and with
which he finds no fault. That arrangement is described as indemnity
coverage of merchandise transported by ship in return for a fee or pre54
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mium of ten percent of the amount guaranteed. Rivash does entertain
the premium is paid in advance, indemnification in
the event of accident in excess of the premium originally paid might
the objection that, if

represent a return in the form of interest. Rivash dismisses that con-

tention on the grounds that title to the premium vests in the insurer
immediately upon delivery of the payment without vesting a simultaneous concommitant obligation for repayment. Unlike Radvaz, he finds

no problem of ashmakhta in such an arrangement since the insured
events are both foreseeable and not withn the power of the parties to
prevent. Rivash's opinion with regard to contracts of that nature is cod-

ified in Shuthan Arukh, Yoreh De)ah 173:19. There are, to be sure,
munerous later responsa dealing with maritime arrangements.13 For the
most part they concern themselves with problems of interest. Entirely

absent in those discussions is any hint of censure of the concept of
insurance as a means of indemnification against loss.

Little can be inferred from the early literature concerning maritime insurance that is applicable to more common types of insurance.
Talmudic sources temper the principle of reliance with emphasis upon
prudence. Thus the Gemara, Berakhot 35b, stresses that one dare not
go to the extreme in trusting that God wiH provide to the extent of
renouncing any attempt to seek sustenance by means of gainful employment. It is in this context that the Gemara presents the oft-cited dictum

of R. Ishmael: '" And you shall gather in your corn' (Deuteronomy
11: 14). Conduct yourself in the manner of the world.)) Likewise, not

only did the Sages issue a general admonition warning that one dare
not tempt fate by placing oneself in danger14 but they also formally pro-

mulgated a series of ordinances prohibiting conduct that might lead to
is They further declared that providential guardianship
extended to persons engaged in fulfillng divine commands does not
encompass situations in which harm may be anticipated.16 In days gone
by, sea voyages were fraught with danger as amply evidenced by the
halakhic requirement for recitation of a blessing of thanksgiving upon
safe return. Insurance against pecuniary loss under such circumstances
untoward results.

imperfect faith.
There are, at the very minimum, two sources that, in at least limit-

could hardly be categorized as a reflection of

ed circumstances, go beyond ideological neutrality to positive advocacy
of insurance coverage. At the time of the expulsion of Je,vs from Portugal, a certain person died, leaving his fortune in the hands of a younger
brother who had make his way to Franconia. The children of the de-

ceased resided in Turkey. The younger brother wished to relocate to
Turkey as well. He turned to R. Samuel de Medina (1505-1589) with
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an inquiry concerning the property that had been entrusted to him.
Should he leave the property of his orphaned nephew in the custody of
the Bet Din of Franconia or, despite the substantial risk of loss in transport, should he bring his nephew's fortune with him and deliver it to
his nephew in Turkey? R. Samuel de Medina, Teshuvot Maharashdam,
Hoshen Mishpat, no. 46,17 counseled that the valuables be transported,
but only on the condition that they be insured in the most extensive

and reliable manner possible "even if the expense is somewhat more
than customary" and that the costs of coverage be charged to the heirs
as a legitimate expenditure on their behalf.I8

A closely related question was presented to R. Moshe Alshikh
(1508-1600). The whereabouts of a certain Turkish Jew was unknown

and, since there was reason to believe that he had been killed, a guardian was appointed to safeguard that gentleman's property on behalf of

his young son. The man's wife sought to relocate to Erez Yisralel together with her son and wished to take with her the movable property

that remained in her husband's estate. The guardian and relatives of the
husband sought to prevent her from doing so. R. Moshe Alshikh, Teshuvot Maharam Atshikh, no. 3819, ruled that she was entitled to cus-

tody of the child and was free to choose a place of domicile. However,

Alshikh further ruled that she could be prevented from placing the
child's inheritance at risk unless insurance was provided or she herself
guaranteed to indemnify the estate for any loss.
Again, the positive attitude toward insurance evidenced in these
responsa cannot be construed as encouragement of general coverage.

Apart from the relatively high risk of loss in those cases, they both
involved potential loss that would be borne by another party and,
moreover, they involved a potential loss that the guardian had a fiducia-

ry obligation to prevent. Man has no right to rely upon God to dis-

charge obligations he has assumed vis-a-vis others. Thus, insistence
upon insurance coverage in such cases does not reflect an ideological
endorsement of insurance per se; rather, it reflects the broad responsibilty of a guardian.
However, there are also a number of responsa whose focal point is
that insurance costs represent a customary and usual business expense.
Such a holding certainly suggests the absence of any ideological odium.
R. Shimon ben Zemah Duran (1364-1444) was queried with regard to

payment of a ketubah executed in Majorca. The sum to which the husband had obligated himself was expressed in the local currency, i.e., in
gold reals. At the time of payment the parties resided in a locale, apparently Algeria, in which the coins of the realm were gold dinars. Gold, we
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are informed, was exported from Tashbaz' locale to "the land of the
Christians" and hence, was more valuable in Europe than in North
Mrica. Tashbaz, Teshuvot Tashbaz, III, no. 74, replies that, for purposes

of Halakah, gold is treated as a commodity. Tashbaz asserts that a person who, for example, obligates himself to deliver a quantity of wax in a
locale in which wax is expensive but who finds himself in a place in which
wax is less expensive is obligated to pay the value of wax in the locale in
which the obligation was assumed. Tashbaz rules that the same principle
applies to payment of the value of the gold stipulated in the ketubah. He

adds, however, that the payor may deduct the fee that would have been
paid "to one who assumes liabilty for danger of the sea." Tashbaz' ruling
apparently reflects the theory that, had the buyer received the reals in

Majorca, the insurance premium would have been incurred by the buyer
as a necessary cost of shipping the gold to North Afica.
In a much more recent responsum dated 5643, a nineteenth-century authority, R. Shlomoh Drimer, Teshuvot Bet Shlomoh, Hoshen Mish-

pat, no. 48, writes that, since insurance is now customary, one partner
who pays the premium for fire insurance may recover half the cost from
the second parrner.20 Bet Shtomoh declares that such costs are of the

same category as expenditures for securing a city by means of walls and
fortifications. The costs of such fortifications are apportioned among all

the townspeople and no one may claim that he does not desire such
protection. Bet Shtomoh's analogy of insurance to erection of fortifications for the defence of a city certainly indicates that seeking protection
against financial loss is ideologically no different from seeking protection against marauders.

II
In Jewish sources, the first rabbinic authority directly to address the
issue of insurance as antithetical to bitahon, or placing one's trust in the
Deity, is R. Eliezer Deutsch, Teshuvot Pri ha-Sadeh, II, no. 44.21 Ac-

tually, the arrangement brought to his attention was not a conventional
form of insurance against loss but was more akin to a savings plan

involving periodic deposits with the guarantee of the return of a specified sum after a certain number of years. Such policies were typically

bought on behalf of infants or young children and were designed to
provide funds for wedding expenses or, in more recent times, for college tuition. Although such policies were certainly not designed to provide a hedge against adversity attributable to Providence, they were ap57
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parently regarded by some as problematic because seeking assurance

that funds will be available for such cases purportedly reflects a lack of
confidence that God will provide "sufficient for his lack that is lacking
to him" (Deuteronomy 15:8).
It is indeed quite difficult to grasp the nature of the problem since
the arrangement, in actuality, is no more than a pooled investment with
a stipulated return. The lump sum payment represented return of capital
plus a portion of accrued profits. The funds received by the insurance
company were tyically invested in interest- bearing loans. The guarantee

of the return of a specified sum was meaningful only so long as the
insurance company remained solvent and its investments profitable. One
searches in vain for any hint in rabbinic literature that interest-bearing
loans (to non-Jews) or commercial investments offends bitahon. Quite

to the contrary, only Providence can guarantee that such endeavors realize a profit. Pooling investment funds in a mutual or cooperative venture in order to spread risk and to realize the benefits of expertise and

economy in the management of the investment cannot be other than

salutary. Nevertheless, the response of Pri ha-Sadeh, authored in 1907,
is instructive.
Pri ha-Sadeh's interlocutor cites the comments of Tosafot, lCiddu-

shin 41 a, in support of his thesis that, during the period of our exile,
reliance upon God is mitigated, at least to some degree, as a norm of
conduct. The Gemara declares that, despite the biblical provision granting a father the authority to give a minor daughter in marriage, rabbinic
law forbids such practice until such time as the child "becomes mature
and declares 'I wish so-and-so.'" Tosafot take notice of the fact that,
despite the seeming halakhc impropriety, betrothal of minors was a relatively frequent and customary phenomenon in their day. Tosafot defend
the practice on the grounds that "each day the exile becomes more

severe" with the result that, although a person may presently possess
sufficient resources to defray wedding expenses and to provide a dowry,
at some future time he may find himself unable to do so with the result
that his daughter may remain a spinster. At least during Israel's exie,

Tosafot did not find the father's failure to trust that God wil provide to
constitute a lack of faith.

Pri ha-Sedeh cites a further comment of Tosafot that serves to
establish the same point. The Gemara, Baba Mezi)a 70b, records a view
positing a rabbinic prohibition against lending money to a non-Jew at
interest despite explicit biblical sanction for the practice as reflected in
Deuteronomy 23:21. The policy consideration prompting promulgation of this edict was a desire to minimize fraternization between Jews
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and non - Jews lest the Jew "learn from (the non - Jew's) actions." The

Gemara does, however, permit such money-lending on the part of

scholars who are unlikely to be influenced by the deportment of nonJews and also permits any other person to engage in such enterprises to
the limited extent necessary for that person's sustenance. Here, too,
Tosafot takes notice of the fact that during the medieval period moneylending was a common Jewish occupation. Tosafot justifies the practice

on two separate grounds: 1) The oppresive taxes imposed by "kings and
princes" create a situation such that whatever is earned in this manner is
no more than is necessary for our sustenance. 2) Since, in exile, Jews

live among the nations of the world it is impossible to engage in any
means of earning a livelihood other than by entering into commercial
relations with non-Jews. Accordingly, there is no reason to prohibit
money-lending more so than any other activity. Again, there is no inti-

mation that one ought to refrain from such commercial intercourse and
place one's trust in God.
Pri ha-Sadeh adds one incisive comment. The prophet declares,

"Cursed is the man who trusts in man and makes flesh his arm and
turns his heart from God" (Jeremiah 17:5). The phrases of that verse
are presented as a conjunction; the prophet does not declaim against

human endeavor or against seeking the aid of a fellow-man, but only
against doing so while failing to recognize that all assistance ultimately
comes from God who is the "Cause of all causes." Insurance, asserts Pri
ha-Sadeh, is also of divine origin for it is the Deity who prompted the
founders of insurance companies to gather together in order to create
such an enterprise for the benefit of manknd.
The issue of whether life insurance in particular evidences a lack of

reliance upon Providence is addressed by R. Moshe Feinstein, Igerot
Mosheh, Orah Hayyim, II, no. Ill. Igerot Mosheh, in effect, dismisses

the problem out of hand. For Rabbi Feinstein, life insurance is in the

nature of "business" or "commerce" (mishar), as are fire, theft and
automobile insurance. No man, he declares, has a right to refrain from
engaging in business or labor in order to secure a livelihood on the plea
that God wil provide. Such reliance reflects unwarranted hubris born of
a conviction that the person conducting himself in such a manner has
earned sufficient merit entitling him to an inordinate level of divine
guardianship. Moreover, total failure to seek a livelihood is tantamount

to reliance upon a form of providential guardianship that must be
equated with the miraculous. No individual, even one who is deserving
of such guardianship, has a right to rely upon a miracle.
A person is entitled to engage in commercial activity in order to
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provide for his needs and for the needs of his family. He is also entitled

to engage in such activity throughout his lifetime in order to provide
for his old age and for the needs of his heirs after his demise. Igerot
Mosheh regards insurance as no different from any other investment or

mercantile activity. Indeed, he finds it a highly appropriate means of
providing for the needs of heirs since adequate coverage means that the
insured will not need to labor as arduously as otherwise in order to satisfy those needs.
As did Pri ha-Sadeh before him, Iggerot Mosheh also sees insurance

as the manifestation of divine Providence. Unlike Pri ha-Sadeh who sees

establishment of insurance companies as the product of Providence,
Igerot Mosheh focuses upon the insured's desire for coverage as being
the result of providential guardianship. Iggerot Mosheh cites Onkelos'

rendition of Deuteronomy 8:18 in establishing that point. The cited
phrase is conventionally translated "for it is He who gives you power to
generate wealth." Onkelos, however, renders the phrase as "for it is He
who gives you counsel to acquire possessions," Le., intellectual acumen
to consumate a profitable transaction is a gift from God. Since, in recent generations, God has granted man wisdom to formulate and comprehend the concept of insurance it is entirely proper for even the most
God-fearing to purchase such coverage for "it is God who counsels the
purchase of insurance." Igerot Mosheh appends a pithy final, comment

in which he seeks to identify the nature of reliance upon God for which
one should strive. Iggerot Mosheh remarks that reliance upon God "that

one will be able to pay (the premium) when the time arrives each
year-that is the bitahon to which we are obligated."

To these considerations one further observation may be added.
The verse included in the tokhahah, Le., the list of misfortunes destined
to befall trangressors, "and you shall have no assurance of your life"
(Deuteronomy 28:66) is interpreted by the Gemara, Menahot 103b, as
referring to a person who "relies upon a baker." Reflected in that interpretation is the concept that self-sufficiency is a blessing while reliance

upon others is a curse. A person who bakes his own bread has no worry
with regard to his daily nourishment; a person who must buy bread is
dependent upon the availability and good will of others. The bitahon of
the God-fearing does not include reliance upon God to employ other
mortals as instruments of His guardianship. A serious financial burden

generated by a major catastrophe can ordinarily be mitigated only
through the generosity of others. Reliance upon charity is not integral

to trust in God. Qllite the contrary, the need for such reliance is depicted as a curse to be avoided.
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A similar view is expressed by R. OvadIah Yosef, Yèhaveh Da)at,
III, no 85, who, inter alia, cites both Iggerot Mosheh and Pri ha-Sadeh.

In particular, he cites the argument of Pri ha-Sadeh with approbation
but somewhat inaccurately describes that responsum as addressing the
issue of life insurance.
The issue of preparing for one's own misfortune and possible viola-

tion of the warning against "opening Satan's mouth" was apparently first
raised by R. Mordecai Ze'ev ha-Kohen of Baden in a query concerning
the propriety of acquiring life insurance. The identical question seems to

have been presented by the rabbi of Baden to a number of authorities
whose responses are published in their own responsa collections. Among
them are R. Chaim Zevi Ehrenreich, Teshuvot ICav Hayyim, no. 26, and

his brother R. Shlomoh Zalman Ehrenreich, Teshuvot Lehem Shlomoh,

Toreh De)ah, II, no. 67.22 Teshuvot I(av Hayyim notes that Teshuvot
Rivash, no. 114, declares that it is entirely proper for a person to prepare
shrouds during his lifetime.23 By the same token, as noted by a thrd
author consulted by the rabbi of Baden at approximately the same

time,24 execution of a last will and testament has long been regarded as
an accepted practice. Rivash explains that death is a contingency that

all and that the Sages encouraged reflection upon
human mortality as an expedient prompting repentance. Rabbi Ehrenreich also notes that life insurance policies tyically provide for payment
must be anticipated by

to the insured, rather than to the beneficiary, upon the attainment of a
specified advanced age. Accordingly, the policy may be categorized as no
less anticipatory of a ripe old age than of death.

R. Yechezkel Halberstam, known as the Shiniver Rebbe and renowned as the author of Divrei Yèhezket) is quoted as remarking that
purchase of life insurance does not represent anticipation of misfortune;
on the contrary, it is a means of enhancing one's prospect of longevity.
It is evident that insurance companies are highly profitable and that the
owners of those companies are blessed with success and wealth. Their
continued good fortune is predicated upon ongoing collection of peri-

odic premiums and upon not being called upon to make early payment
of the sums specified in the policies they issue. Accordingly, the provi-

dential guardianship that provides for their good fortune must perforce
preserve the life of

the insured.25

Other objections to life insurance expressed in non-Jewish sources
are not mirrored in rabbinic literature. In the early years of life insur-

ance, many Christian theologians considered it irresponsible not to
insure property but decried life insurance because it diminished an indIvidual's need to plan for the future and thereby, they contended, "para61
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lyzes a man's effort" and contributes to lack of industry and laziness.26

For such reasons, most European countries enacted laws during the sixteenth and seventeenth centuries banning life insurance.27 In a similar
vein, life insurance was decried by the New Yòrk Times in an editorial

published in 1853 on the grounds that life insurrance "is calculated to

encourage reliance upon something besides economy and industry and
to lead accordingly to the relaxation and decay of those cardinal virtues
of society. "28 Judaism, in contrast, regards "by the sweat of your face

shall you eat bread" (Genesis 3:19) as a curse but not a command and
never decried attempts to mitigate expenditure of human energy. Quite
both time and energy

to the contrary, Judaism encourges husbanding of

so they may be devoted to study of

Torah and worship of God.29

Objections to life insurance have also been advanced on the
grounds that such coverage may be construed as turning human life

into "an article of merchandise. "30 This is undoubtedly a reflection of
the Roman law principle "Liberum corpus nuUem recipit aestimationem"
(The life of a freeman can have no monetary assessment). Accordingly,
successorial contracts were nullfied because they surround death with
financial consideration. At one time, French courts declared all contracts on the lives of persons, including successorial contracts, trusts and
life insurance to be ilegal.31 Again, there is no hint of such concern in
halakhic sources. Indeed, in certain limited circumstances, Jewish law

does recognize that the value of a lifetime of labor can be capitalized.

Even more significantly, Jewish law would surely recognize that since
insurance contracts may be written for amounts either greater than or
less than the pecuniary value of the life of the insured, and since beneficiaries are not required to demonstrate a pecuniary loss to themselves as
a result of the decease of the insured as a condition of collecting the

insurance, life insurance does not represent compensation for loss of
life. Unlike insurance against fire or theft, life insurance is not a contract

of indemnity. The principal is paid upon occurence of a contingency
that is universal and certain, i.e., death. Uncertainty exists only with
regard to the time at which payment must be made. That uncertainty
endows the insurance contract with the aura of an actuarial gamble
rather than indemnity.

III
The plethora of mail solicitations and the frequent appearance of notices in various publications pleading for funds to defray medical ex62
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penses of uninsured members of the Jewish community bear testimony
to the consequences of inadequate health care coverage. An organized
kehillah would not only have the ability to arrange group coverage for
its members but would also have halakhic power to compel each of its
members to enroll in a medical insurance plan.
There is no gainsaying the fact that patients bereft of insurance
coverage are frequently deprived of access to quality medical care.32
Disparity in the quality of care is directly reflected in survival rates.33

Although any particular individual may never experience catastrophic
ilness requiring treatment that is beyond his financial abilty, it is a vir-

tual certainty that some members of a community will suffer such ilness. The essence of insurance is the spreading of losses or costs among
a large pool of insured persons so that an onerous financial burden does
not fall upon a single person. In the case of health coverage, insurance
also serves to provide access to life-saving care and treatment. It is that

aspect of medical insurance that opens the door to enforcing enrollment of all members of the community.
The Mishnah, Baba Batra 7b, declares.that townspeople may compel one another to contribute to the cost of erecting a wall around the
town and to construct fortifications as protection against marauders and
military assault. Financial cooperation can be compelled even though
there exists no imminent threat. The mere possibility of future need is
sufficient substantiation of a demand for protection on the part of any

inhabitant. No resident may avoid payment of the assessment levied for

this purpose on the plea that he is wiling to forego protection and
assume the resultant risk. Although the danger is neither imminent nor
certain, with the result that erection of fortifications is not encompassed
within the fundamental personal obligation of pikuah nefesh, satisfaction
of a need of that nature is no less a social amenity that residents may

demand of one another than is digging a well or purchase of religious

works for purposes of study. Shuthan Arukh, Hoshen Mishpat and Rema
163: 1- 2, rule that even a minority of the residents may insist that a levy

be imposed upon all townspeople in order to raise funds for such
purposes.
All members of a community are at risk for ilness and disease even
though only a small number may actually become ilL. Quite obviously,
no individual resident may decline to assume his share of the financial
burden upon renouncing his preogative to avail himself of the benefit
to be made available. Moreover, Rema, Hoshen Mishpat 163:3, rules
that even inhabitants who demonstrably have no need for a particular

amenity, e.g., a ritualarium or a wedding hall, must contribute to the
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levies assessed for such purposes. In addition, Rema, Hoshen Mishpat
163: 1, specifically rules that townspeople may compel one another to

contribute to a fund to provide for the needs of strangers in their midst
and to provide alms for the needy. The community clearly has an oblig-

ation to provide for the medical needs of the indigent and a person
lacking medical insurance who suffers serious ilness will perforce rapidly become indigent. This establishment of a fund to defray medical

expenses represents both a needed social amenity as well as a charitable

obligation and the community is fully empowered to levy a tax for
either purpose.
Establishment of a communal fund for such anticipated needs is,
in reality, a form of self-insurance. Practicality and economic efficiency
would augur against establishment of such a fund, rather, they would
be strong factors in favor of using the funds to purchase commercial
insurance coverage for the entire community. The community would
presumably be in a position to negotiate a favorable rate for group cov-

erage as a fraternal organization. Although an argument might be made
on behalf of compellng all members of the community to participate in
such insurance and to disallow the substitution of other coverage, such
a policy would be economically wasteful and would undoubtedly meet
with disfavor. The community might simply levy a "tax" equal to the
insurance premium and allow that obligation to be satisfied either by
payment directly to the community or by evidence of remittance either
of that premium to the insurance carrier or of a premium for comparable coverage to a reputable insurance company. The most obvious benefit of such an arrangement is that persons who receive medical insurance
as an employment benefit would not be r~quired to pay for redundant
coverage.
In this writer's opinion a member of a community is also fully
entitled to demand that the community subscribe to group coverage in
the form of an indemnity plan as opposed to subscription to a managed

care program. The crucial consideration is that the insured must be
accorded the opportunity to be treated by a practitioner of his choice at
a cost that is affordable by him.

The Palestinian Talmud, Nedarim 4:3 and ICetubot 13:2, declares,
"Not by every person is an individual privileged to be cured." The consideration reflected in that dictum may well be naturalistic. Medical diagnosis and treatment is an art in that the personal dynamic between doctor and patient may playa crucial role in the treatment of any given malady. The confidence that a patient has in his physican may itself be a cru-

cial element in therapeutic efficacy. A somewhat analogous statement
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recorded by the Gemara, Avodah Zarah 55a, "At the time afflictions are

sent upon a person they are sworn not to depart other than on a specified day, at a specified hour and at the hands of a specified individual,"

certainly conveys a message with regard to the operation of Providence.
Regardless of the nature of their consideration, the Sages certainly recognized that even equally competent physicians may not achieve identi-

cal results in treating any given patient. Hence a patient is entitled to
untrammeled freedom of choice with regard to medical services.
Indemnity plans that provide for the costs of coverage of services

rendered typically require some form of a copayment. That arrangement is designed to prevent frivolous utilization of medical services and
may also serve as a prophylactic against hypochondria. Such a require-

ment also reduces the required premium and is perfectly acceptable
provided that, as is generally the case, there is also a cap on copayment

so that the cost of treatment never becomes too burdensome for the
patient. Nor can there be a serious objection to a group plan that provides treatment at no cost, or for a nominal fee, if the patient chooses a
participating physician but requires copayment up to a reasonable limit
when the patient chooses a non-participating physician. A form of cov-

erage, typical of an HMO, that requires the patient to select a primarycare physician who serves as a gatekeeper whose permission must be
sought before visiting a specialist or before seeking the services of a
non-participating physician represents a form of economic duress that
effectively deprives the patient of the freedom of choice that the Sages
recognized as a crucial factor in the therapeutic process.
A quite similar argument might be made for a communal policy

requiring mandatory life insurance coverage. Sadly there have been
cases in which a young breadwinner has died at at early age leaving a
widow and minor children destitute. The support of the widow and
orphans then becomes a communal burden. The community certainly

has a charitable obligation with regard to their support and an organized community enjoys the authority to impose a tax for that purpose.
It also has the authority to impose a tax in order to establish a charitable fund in anticipation of such needs, an arrangement that is, in effect,
a form of self-insurance. It would appear that the community would
also have the right to use those funds to defray the cost of a group life
insnnmct: policy for l.(lch of its members if for no other reason than on
the grounds that such an arrangement is cheaper, more efficient and

more dignified than simple charity. Again, since the premium is a charity "tax," it may be levied even upon the wealthy whose families are

unlikely to become beneficiaries of charity. But with regard to life insur65
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ance as well, it would be both wise and equitable to accept evidence of
payment for alternative life insurance coverage as satisfaction of the
comm unal levy.

Unfortunately, to our detriment in many social and religious matters, the Jewish community in most countries is no longer organized in
a kehillah structure. The resultant inability to assure universal insurance

coverage for members of the community is one such detriment. Nevertheless, in relatively small and cohesive geographic areas, establishment
of a kehillah is quite feasible even as a short-term goal. A more limited
and more practicable goal in any area is establishment of a kehillah in

which membership and participation would be voluntary.

NOTES
1. See commentaries of Rashi, Mezudat David and Ibn Ezra. Cf., Ramban,
Ha-Emunah ve-ha-Bitahon, chap. 1, Kitvei Ramban, ed. R. Bernard Chavel
(Jerusalem, 5724), II, 357, who renders the verse "and cleave to faith as to
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2. Ha-Emunah ve-ha-Bitahon, chap. 1, (Chavel, pp. 355-357).
3. "Bitahon," Kad ha-Kemah, in Kitvei Rabbenu Bahya, ed. R. Bernard Chavel
(Jerusalem, 5730), p. 170.

4. Duties of the Heart, ShaJar ha-Bitahon, trans. Moses Hyamson (Jerusalem,
1965), I, 281.
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Manlus, a parish clergyman, argues that insuring an orphanage would scandalize the community because it would symbolize a lack of "proper reliance
upon divine protection." See Four Great Plays (New York: Bantam Books,
1971), pp. 81-82.

6. A transaction in the form of a loan on bottomry was well-known in the
ancient world and consisted of an advance upon a ship for the period of the
voyage. If the ship came safely to port the loan was repaid together with a

premium commensurate with the risk, but if the ship was lost or suffered
misadventure the borrower was free from making any payment of either cap-

ital or interest. The ship was hypothecated for payment of the debt and
hence a real right was created rather than a personal one. The term "bottomry" is derived from the pledge of the ship (i.e., the keel or "bottom" of
the ship) as security. See BlackJs Law Dictionary, 6th ed. (St. Paul, 1990), p.

186. The term "respondentia" was used to denote hypothecation of the
cargo or goods on board a ship as security for repayment of the loan. See
bottomry see Harold E.
Raynes, A History of British Insurance (New York, lY~3), p. 5. See also W.S.
BlackJs Law Dictionary, p. 1312. For a disc.ussion of

Holdsworth, History of English Law, 3rd ed. (London, 1922), VIII, 274,

and Frederic R. Sanborn, Origins of the Early English Maritime and
Commercial Law (New York, 1930), pp. 236-239. There is some evidence
that a contract similar to bottomry was known in antiquity to merchants of
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Babylon and was given legal force in the Code of Hammurabi (2250
B.C.E.) See C.F. Trennery, The Origin and Early History of Insurance) Including the Contract of Bottomry (London, 1926), pp. 5ff. It is well established that such contracts were in use in Greece as early as the fourt centu-

ry, B.C.E. From the Greeks the contract passed to the Romans and from
them to the maritime nations of Europe during the Middle Ages. In the year
533, an edict of the Roman Emperor Justinian restricted interest on money
advanced on bottomry (which was previously unregulated in the Roman
Empire) to 12 percent, as opposed to 20 percent in the Code of Hammurabi, as compared with 6 percent for other advances. See Victor Dover, A
Handbook to Marine Insurance, 8th ed. (London, 1975), pp. 4-5, and John

H. Magee, General Insurance, 6th ed. (Homerwood, Il. 1961), p. 2.
7. The Corpus Juris Canonici prohibited the taking of interest but allowed for

some exceptions. One such exception included bottomry loans in which the
lender assumed the risk of the venture. However, in 1243, Pope Gregory
IX promulgated a decree that was presumed to declare such loans to be
usurious as welL. It has been speculated that the maritime contract of insurance was invented for the specific purpose of evading that prohibition, i.e.,
the loan was extended without interest but a separate contract was entered
into for assumption of risk in return for which a fee was charged. See
Magee, General Insurance, p. 6, note 27. Other writers have credited Jews
as being the prime movers in the emergence of insurance in the medieval

period. For a review of those sources see Magee, General Insurance, p. 6,
note 27, and Stephen M. Passamaneck, Insurance in Rabbinic Law (Edin-

burgh, 1974), p. 2.
8. If, as may well have been the case, the loan was entered into in order to
defray the cost of acquiring merchandise transported by the ship, an expedient in the form of a variation of the standard hetter iska would have been
readily available and would have accomplished the desired result. Instead of

advancing the funds as a loan, the financier might have engaged the merchant as his commercial agent with instructions to buy and sell the merchandise on the former's account. The agreement might have readily stipu-

lated that the financier's profit, if any, be limited to four dinars with -the
balance accruing to the merchant as compensation for his services. This may
have been the intent of Teshuvot Mahrashdam, Toreh DeJah, no. 220, who
writes that "there are forms of cambios that are entirely permissible." At that

time, however, merchants were apparently often unaware of the nuances of
strcture necessary to make such transactions permissible. For a survey of

responsa discussing usury problems involved in cambia arrangements see
Jacob Bazak, "Heskemei Bituah Yami (Cambium) be-Sifrut ha-She'elot veTeshuvot shel ha-Me'ah ha-Tet-Zayin," Sinai, Nisin-Iyar 5734, pp. 43-60.
Later hetter iska arrangements, which provide that as soon as the stipulated
return is realized the funds convert to an interest-free loan, probably did
not become common among Jews until the time of Maharam Avigdors in

the sixteenth century. An instrument reflecting a precursor of a hetter iska
arrangement is examined by J.D. Gotein, A Mediterranean Society (Berkeley, 1967), I, 175-176. For a comprehensive discussion of such arrange-

ments among non-Jews to avoid prohibitions against usury and the ensuing
debate among canon law theorists see John T. Norman, Jr., The Scholastic
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Analysis of Usury (Cambridge, 1987) and the review of that material by
Passamaneck, Insurance in Rabbinic Law, pp. 22-23 and pp. 189-190.

9. Cf., ShulhanArukh and Rema, Yoreh De)ah 173:18.
10. Radvaz cites, and refutes, a much earlier authority who permitted such an
arrangement on the grounds that no prohibition against usury pertains to
any situation in which the lender's capital is at risk. See Gittin 30a but cf.,
Tosafot, ad locum, s.v. kivan. The source cited is R. Estori ha-Farhi, Kaftor

va-Ferah, chap. 24 (Jerusalem, 5659), II, 576. Kaftor va-Ferah, in turn,
attributes this view to one of

his forebears, a twelth-century French authori-

ty, R. Meir ben Yitzchak.
11. Later responsa discussing the asmakhta problem and enforceabilty of insurance contracts are cited by R. Menachem Slae, Ha-Bituah be-Halakhah (Tel
Aviv, 5740), pp. 79-82.

12. Radvaz suggests that the parties enter into an alternative arrangement: Instead of extending a loan the financier might sell the merchandise at any
agreed price with payment conditional upon safe return of the ship. Since
title to the merchandise passes immediately and is absolute there is no problem of asmakhta.
13. For a survey of those responsa see R. Menachem Slae, Ha- Bituah be- Hala-

khah, particularly pp. 21-48.
14. Shabhot 32a.
15. See Yoreh De)ah 116.
16. Pesahim 8b.

17. This responsum, as well as many of the sources discussed below, are cited
by R. Menachem Slae, Ha-Bituah be-Halakhah, chap. 18, pp. 136-142.
18. Mahrashdam cites the statement of Maggid Mishneh, Hilkhot Nahalot 11:3,
to the effect that guradians should not transport propert of orphans by sea,
or even by land when there is danger of loss, but apparently had reason to
assume that that consideration did not apply because conditions were such

that the property was not secure in Turkey. In a later reponsum, Hoshen
Mishpat, no. 434, Mahrashdam cites the argument of an executor who
wished to transport property of an orphan from France to Salonika. The
executor contended that Maggid Mishneh's ruling should not prevent him
from- doing so because "he has found someone who will insure the property." Maharashdam comments that adducement of that argument is superfluous since transportation was necessary in order to assemble all of the
orphan's propert in one locale.
19. In the immediately following responsum, Teshuvot Maharam Alshikh, no.
39, R. Moshe Alshikh quotes and analyzes the earlier cited responsum of
Rivash with whom he concurs. A translation of that responsum is presented
by Passamaneck, Insurance in Rabbinic Law, pp. 51-66.

20. A similar point is made by Teshuvot Mahari)az, no. 72. Cf., however, R.

Samuel Engel, Teshuvot Maharash, VI, no. 103, who apparently disagrees.
Cf., also R. Shlomoh Kluger, Hokhmat Shlomoh, Hoshen Mishpat 176, who
rules that if civil law permits purchase of insurance without, or in excess of,
a pecuniary interest, the partner who paid the premium is entitled to the
proceeds in their entirety. See also, the opposing view of R. Mordecai haLevi Solovey, Yad-Ramah, no. 20, as well as sources cited by Kokhvei
the
Yizhak, no. 22, sees. 7-8, regarding the respective rights of
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21. This responsum as well as many of the sources discussed below are cited by
premium and the owner of

R. Ovadiah Yosef, Yehaveh Da)at, III, no 85.

22. This source is cited both by Yehaveh Da)at and by Rabbi Slae. However, I
have been unable to find the cited responsum in the works of R. Shlomoh
Zalman Ehrenreich.
23. See also Bet Yosef, Yoreh De)ah 33a.

24. See R. Shalom Yitzchak Levitan, originally of Lithuania and later rabbi of
Oslo, Norway, in his Kuntres Sukkat Shalom, no. 11, appended to R.

Shlomoh of Pintshok, Bet Shlomoh (Pietrkow, 5687).
25. See R. Isaac Sternhal, Kokhvei Yizhak, I, (Brooklyn, 5729), no. 22, see. 1.

Rabbi Sternhal cites an anonymous scholar who suggests that life insurance

may not be in the best interest of the insured. The consideration advanced
is that a person's life may be prolonged, not on the basis of his own merit,
but because he is the instrument of Providence to provide sustenance for

his wife and family. Providing for their welfare by means of an insurance
policy, goes the argument, removes the need to preserve their breadwinner.

That argument, however, seems incorrect. A significant principle with
regard to the operation of Providence is that performance of a mizvah cannot be the cause of negative consequences that would otherwise not befall
an individuaL. That principle is expressed in the verse "He who observes a
commandment shall not know an evil thing" (Ecclesiastes 8:5) and in the
talmudic dictum "Those engaged in the performance of a commandment
meet no harm" (Pesahim 8b). Support of one's family constitutes a mizvah

as declared by the Gemara, Ketubot 50a: "'Happy are. . . they that perform
charity at all times' (Psalms 106:3). Is it then possible to perform charity at
all times? . . . (The reference is to J one who supports his sons and daughters

when they are minors." Accordingly, assuring that one's family wil be provided for after one's death wil not result in an early demise.
26. See Freeman Hunt, Worth and Health: A Collection of Maxims, Morals and

Miscellannies for Merchants and Men of Business (New York, 1856), pp. 38,
346 and 386.

27. Viviana A. Rotman Zelizer, Morals and Markets: The Development of Life In-

surance in the United States (New York, 1979), p. 33.
28. New York Times, February 23, 1953, p. 4.

29. Islamic law forbids life insurance because it prohibits all speculation on
human life. For that reason life insurance presently remains unrecognized in
Saudi Arabia and Libya. See Zelizer, Morals and Markets, p. 33.
Life Insurance (Pittsburgh, 1870), p. 18.

30. George Albree, The Evils of

31. See Zelizer, Morals and Markets, p. 44.
32. Even in the same medical facility patients lacking medical insurance are not

only deprived of the services of physicians of their choice but were shown in
one study to be 29% to 70% less likely to undergo each of five high-cost or

high-discretion procedures. They were also 50% less likely to have normal
results on tissue pathology reports for biopsies performed during a variety

of endoscopic procedures. See Jack Hedley, Earl Steinberg and Judith
Feder, "Comparison of

Uninsured and Privately Insured Hospital Patients,'

Journal of the American Medical Association, voL. 265, no. 3 (January 16,
1991), pp. 374-379.
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33. See, for example, John Z. Ayanian, Betsy A. Kohler, Toshi Abe and Arnold
M. Epstein, "The Relation Between Health Insurance Coverage and

Clinical Outcomes Among Women With Breast Cancer," The New England
Journal of Medicine, voL. 329, no. 5 (July 29, 1993), pp. 326-331. That
study reported a 49% higher risk of death for uninsured patients during the
interval between 54 and 89 months after diagnosis. The risk for medical
patients during the same period was 40% higher than for privately insured

patients.
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