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RETTER ISKA.

Biblical law forbids both extraction
of interest by a creditor and payment of
interest by a debtor. The underlying

considerations are two-fold in nature:

(I) the obligation to perform charitable
deeds includes a responsibility to help
the indigent by means of non-interest
bearing loans, and (2) interest accepted
in return for extending a loan involving

neither risk of capital nor personal ser-

vice is perceived as a form of unjust en-
richment.

Although in biblical days the eco-
nomic structure of society was predomi-
nantly agrarian and loans were sought

primarily for personal purposes, the

strictures against usury apply with equal
force to loans extended for commercial
purposes. During the Middle Ages,
Jews, particularly when they were for-
bidden to own land, turned to commer-
cial pursuits. Frequently, they became
merchants engaged in the buying and

sellng of goods and produce. Such pur-
suits required capital investment of sums
which few individual Jews possessed. In
a contribution to the 5737 issue of Torah
she-be-'at Peh, Rabbi Shiloh Raphael ex-
amines the devices which arose as a
means of facilitating commercial en-
deavors without violation of either the
letter or the spirit of Jewish law and ex-
plores their applicabilty to contem-

porary commercial transactions.
The earliest attempt to overcome

these difficulties was that of the

'See also "Hetter Iska" by Rabbi Jacob
Shurin in Tradition 18(4) - Ed.
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16th-century Polish scholar known as R.
Mendel A vigdors of Cracow, who com-
posed the earliest version of the hetter
iska. The hetter iska is a document

which specifies the terms and conditions
under which money is advanced by one
individual to another. Its legal purpose is
to create a partnership arrangement as

distinct from a debtor-creditor relation-
ship.

The formula of the original hetter
iska was based upon a ruling recorded in
Shuthan Arukh, Yoreh De'ah 167:1,
which provides that funds may be ad-
vanced on the condition that the recipi-
ent use the funds to buy and sell
merchandise on behalf of the person ad-
vancing the funds until such time as a

stipulated profit has been earned; profit
over and above that amount then ac-
crues without limit to the recipient. The
sum advanced in this manner is termed
"half loan, half deposit" in rabbinic liter-
ature. During the initial period the recip-
ient acts solely as a commerical agent on
behalf of the principal who advances the
funds; only after the originally stip-
ulated profit has been earned does the
deposit revert to the status of a loan and
the recipient, who was heretofore con-
sidered a bailee, becomes a debtor. Sub-
sequently, no profit whatsoever accrues
to the lender and hence there is no ques-
tion of forbidden payment of interest.
The text incorporating this formula,
which was drawn up by R. Mendel Avig-

dors for use in lieu of a promissory note,
appears in Nahatat Shivah, no. 40, and
is known as the "Hetter ¡ska of
Maharam."
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The Ga'on of Vilna, Bi'ur ha-Gra,
Yoreh De'ah 167:1, expresses amaze-
ment at Shuthan Arukh's ruling that
money may be lent in this manner. In the
situation which is outlined, the "agent"
undertakes to engage in the purchase

and sale of merchandise on behalf of the
"principaL." However, his sole motivia-
tion for doing so is the stipulated agree-
ment between the parties to the effect
that the sum advanced will subsequently
be available for his own personal use as a
loan. Labor or personal services per-
formed on behalf of a creditor as an
inducement to extend a loan is a form of
interest forbidden by Jewish law. It is
for this reason that Shuthan Arukh stip-
ulates that the "agent" must be paid for
his services, although the payment may
be nominal in nature.

In terms of making capital available
for commerical purposes, an obvious de-
ficiency with regard to this arrangement
is that the "interest" received by the

lender is not tied to the period of time
his capital 'is used by the borrower and
does not provide for accrual of addi-
tional interest in the event that repay-

ment is delayed. Subsequently, a modi-
fied form of the hetter iska was devel-

oped which had the effect of eliminating
this diffculty. (See Ginat Veradim,

Yoreh De'ah, ktat 7, no. 4.) Under the
terms of this modified hetter iska the
recipient accepts fifty percent of the
funds as a deposit and fifty percent as a
loan. Thus, technically, half the profits
accrue to the "principal" and half to the
borower. The principal may, of course,
agree to accept no more than a certain
stipulated amount of the profits and the
agent may demand that the agreement
specify that profits exceeding that

amount accrue to the agent as compen-
sation for his services.

In neither of these formulations is
the hetter iska a subterfuge or legal fic-
tion. The determining characteristic
which distinguishes a loan from a de-
posit is that a debtor must always repay
the full amount borrowed, regardless of
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any losses he may suffer, while the laws
of bailment provide that the bailee need
not indemnify the bailor in the event of
certain types of losses. Since the hetter

iska generates a principal-agent relation-
ship, no payment need be made if bona
fide losses occur while the borrower

functions as a bailee. Under the terms of
Maharam's formula there is no obliga-
tion whatsoever on the part of the recipi-
ent if the loss is sustained during the ini-
tial period; according to the modified
version such losses are borne equally by
the "principal" and the "borrower." The
"principal" may, however, set forth cer-
tain stipulations to protect himself

against loss. He may, for example, stip-
ulate that the agent must bear all losses
unless the merchandise purchased is
under the latter's personal supervision at
all times or unless the agent can produce
two trustworthy witnesses who testify
that he has indeed properly discharged

all aspects of his trust. R. Israel Isserlin,
Terumat ha-Deshen, no. 302, states that
the creditor may even stipulate that only
the testimony of the rabbi and the cantor
of the community wil be acceptable, de-
spite the fact that such a condition is, in
practice, almost impossible to fulfiL.

Conditions such as these serve to
protect the capital of the creditor, but do
not at all guarantee the payment of

"interest" in the event that the debtor
denies that he has earned a profit. This
drawback was overcome by means of a
further stipulation providing that the
"principal" may assume that a profit has
been earned and that this presumption
may be nullified only upon the solemn
oath of the "agent" to the contrary.

Since, in general, pious Jews abjure

oaths, even when called upon to swear to
matters which are entirely true, the net
effect of a stipulation of this nature is to
assure that the creditor wil receive

"interest" in the form of a guaranteed
"profit" even if, in fact, no profit has

been earned in any commercial
endeavor. Whether or not such an oath
may be demanded when the "principal"
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has personal knowledge of the truth of
the "agent's" claim that no profit has

been earned is a matter of some dispute.
Some authorities assert that an oath at-
testing to facts already known by the
party demanding the oath is forbidden
as an oath taken "in vain," i.e., to no
purpose. Of course, if an oath cannot be
exacted, payment in lieu of the oath can-
not be demanded. (Teshuvot Shai, I, no.
3; Panim Me'irot, II, no. 3; Divrei
Hayyim, II, hashmattot, no. 16; and Ig-
gerot Mosheh, Yoreh De'ah, II, nos. 62
and 63, maintain that such an oath can-
not be demanded. However, Teshuvot
Maharshag, Yoreh De'ah, no. 4, dis-
agrees. )

The hetter iska was originally de-
signed to facilitate the lending of capital
for commercial purposes. Since the cap-
ital was, in fact, invested in mercantile
enterprises, and since the creditor as-
sumed a measure of risk, the relation-
ship which was formed was-factually
as well as technically - that of partners

in a business venture. However, with the
passage of time, use of the hetter iska
became more and more widespread.
Greater and greater numbers of Jews
earned their livelihood as craftsmen or
as hired laborers. The use of a hetter
iska by a person who is not in any way
engaged in a business enterprise appears
to be nothing more than a subterfuge.

Rabbi Raphael fails to note that Rabbi
Moshe Feinstein, Iggerot Mosheh,
Yoreh De'ah, II, no. 62, totally ignoring
earlier responsa dealing with this pro b-
lem, does indeed state that the hetter
iska may be employed only when the
borrower is engaged in business ven-

tures. Moreover, declares Rabbi Fein-
stein, both parties must know the nature
of the commerical venture for which the
money is advanced for "it (the hetter
iska) is not an incantation or charm." In
Iggerot Mosheh, Yoreh De'ah, II, no.
63, Rabbi Feinstein adds that the WTitten

agreement should state that the money
advanced must be used for ventures in
which it may reasonably be anticipated

that the profit wil be at least twice the

amount of the stipulated "interest."
Thus, according to Iggerot Mosheh, the
hetter iska is reserved for use in situa-
tions in which the interest paid is, in
reality, no more than the actual antic-
ipated profit realized on the portion of
the merchandise acquired on behalf of

the creditor.
The question of the efficacy of the

hetter iska in conjunction with non-com-
merical loans was raised earlier, at ap-
proximately the turn of the century, and
discussed in detail by Rabbi Shalom
Mordecai Schwadron, Teshuvot Mahar-
sham, II, no. 216. Advancing a view

contrary to that of Iggerot Mosheh,

Rabbi Schwadron justifies the use of a
hetter iska in conjunction with loans

which are entirely of a personal nature.
He concedes that when the funds have
not been used for commercial purposes,
and no profits have been earned, no
interest need be paid. The borrower,
however, certainly has the option of us-
ing the money advanced for such pur-
poses; indeed, that is the prima facie

purpose of the loan as stated in the writ-
ten agreement. Under the terms of the
agreement the lender may demand a sol-
emn oath that the money has not been
used to generate profit and that, in fact,
no profit has been earned. The amount
stipulated as "interest" is then paid by
the debtor solely as a means of avoiding
the oath which he is otherwise bound to
swear.

Rabbi Moshe Sternbuch, Mo'adim
u-Zemanim, VI, no. 41, points out that
with widespread investment in the stock
market on the part of small investors

there can be no question with regard to
the creditor's lack of personal knowl-
edge that no profit has been earned. In-
deed, it is not uncommon for individuals
who borrow money for personal pur-
poses to use such funds in an attempt to
reap short term profits in the securities
market. Since the creditor cannot know
that this has not, in fact, occurred, he
may, according to all authorities, stip-
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ulate that an oath be sworn to that ef-
fect.

Rabbi Raphael notes that, in our
day, an aversion to oath-taking is no
longer to be taken for granted. Under-
standably, there may, therefore, be a re-
luctance on the part of some persons to
utilize the customary hetter iska. The
lender may well anticipate a contingency
in which the borrower will indeed swear
quite truthfully that he has earned no
profit. Rabbi Raphael suggests that the
requirement for an oath on the part of

the debtor be replaced with a stipulation
giving the creditor the right to examne
the financial records of the debtor and
the right to participate in all decisions

with regard to expenditure of the sum
advanced. The agreement between the
parties would provide that this right be
abrogated upon payment of a specified
sum or percentage of the capital at the
discretion of the debtor.

As has been explained earlier, the
hetter iska constitutes a device which is
in full conformity with Jewish law. The
hetter iska has also been recognized by
the civil courts as an instrument creating
a bona fide partnership interest provid-
ing for a limited return upon an invest"

ment rather than as a loan instrument
requiring payment of interest on bor-
rowed funds. In Leibovici v. Rawicki, 57
Misc.2d 141, 290 N.Y.S.2d 997 (Civ.
Ct., 1968), the court upheld the legality
of a hetter iska which provided a return
greater than was permitted by usury laws
in effect at that time. In this decision,

the court specifically denied the plea that
the agreement was merely a disguised
loan and constituted a subterfuge to
avoid the taint of usury. In a number of
cases, the courts have ruled explicitly
that payment of a portion of profits in
lieu of interest with no guarantee of
profit is not usury. (See ctift v. Barrow,
108 N.Y. 187, 192-194, 15 N.E. 327,

328-330 (1888); and Mueller v. Brennan,
68 N.Y.S. 2d 517 (Sup. Ct., 1947).) In
Leibovici v. Rawicki the court recog-

nized that a hetter iska constitutes an

agreement of precisely this nature.
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A sample draft of a hetter iska
agreement in English is appended to this
article.

Mortgage Loans

A mortgage loan in which the seller
accepts a purchase mortgage represent-
ing all or part of the purchase price does
not lend itself .to use of a usual hetter
iska. Since no cash is actually advanced
by the seller to the purchaser, the pur-
chaser has no opportunity to realize a
profit from the investment of such
funds. Accordingly, the seller has no
reason to demand an oath to that effect
and no right to accept a stipulated sum
in lieu of an oath. Of course, if it may
reasonably be anticipated that the mar-
ket value of the real estate wil rise, a
partnership agreement might be drafted
which would provide for a specified rate
of return in lieu of payment of a partner-
ship share of the actual increment in

value. However, in the event that the
value of the real estate does not rise and
"profit" is realized, acceptance of "inter-
est" in lieu of profits poses a halakhic
problem. It may be argued that if real es-
tate values are a matter of common
knowledge there is really no basis to de-
mand an oath to that effect and hence
no right to accept monetary payment in
lieu of an oath.

There does however exist an en-
tirely different and relatively simple

expedient which serves to obviate the
prohibition against the taking of interest
in conjunction with mortgage loans.
This procedure is as follows: Title to a
portion of the property directly com-

mensurate in value with the principal of
the mortgage is vested in the lender. It is
then stipulated that the sum required as
interest be paid to the "lender" as rent
for use of the portion of the property

which belongs to him. Payments which
serve to reduce the principal are deemed
to represent payment for acquisition of
title to a share in the property in direct
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proportion to the amount paid. Subse-

quent "interest" payments are reduced
because "rent" is paid only on the dimin-
ished portion vested in the lender.

There is, however, one serious
drawback with regard to an arrangement
of this nature. Under the terms of a con-
ventional mortgage loan, should the
mortgagor default in payment of month-
ly installments the property may be fore-
closed and seized by the mortgagee.

However, the agreement here described
creates a situation in which the pur-
chaser and seller share a partnership
interest in the property. Hence, if the
purchaser should default in his payment
of a monthly installment and the proper-
ty be foreclosed the proceeds of the fore- .
closure would perforce be divided in
accordance with the respective partner-
ship interests of the purchaser and the
seller. This result would presumably be
unacceptable to most persons contem-

plating the sale of real estate on terms in-
volving deferred payment.

This problem may, however, be
remedied by modifying the agreement to
provide solely for regular payments of
rent for a set period of time. These rent-
al payments would be set at a sum equal
to the amount which would represent the
periodic payment of both interest and
principal in a conventional mortgage

loan. The agreement would further pro-
vide that, upon expiration of a stip-
ulated time-period, title pass to the
leaseholder without further payment, or
upon payment of a nominal sum, pro-
vided that all financial obligations have
been satisfied.

In the event of default in payment
of the "rent" the mortgagee-lessor would
be entitled to terminate the lease as is the
case in any landlord-tenant relationship.
In this way the mortgagee-lessor would
regain title and possession of the entire
property.

It is readily perceived that, for a va-
riety of legal considerations pertaining

to real estate taxes, insurance coverage,
etc., it is desirable that title be vested in
the lessee-purchaser, just as under a

standard mortgage agreement title is
vested in the mortgagor. This may be ac-
complished under the terms of a lease-
hold agrement as well. It should be
emphasized that such a procedure is
entirely legal. The lessee-purchaser may
be designated as the owner of record

even though, in fact, the agreement pro-
vides that title is retained by the lessor-
seller. The lessee-purchaser is, in effect,
the nominee of the lessor-seller and the
agreement between the parties to this ef-
fect is entirely valid even though it is not
reflected in ownership of record.

A further problem which must be
addressed is the question of interest de-
duction for purposes of income tax lia-
bilty. Ordinarily, interest payments on
leases and mortgages are deductible
from income, while rental payments are
not. It might seem that under the provi-
sions of an agreement of this nature the
purchaser forfeits the income tax deduc-
tion which he would enjoy under the

provisions of a mortgage loan. How-
ever, on the basis of a number of court
decisions as well as Internal Revenue

Service regulations which are presently

in effect, it would appear that the pur-
chaser-lessee is fully entitled to deduct
any "rental" payment made in lieu of in-
terest which would have been paid under
the terms of a conventional mortgage

loan.
In an early case, Dorzbach v. Cot-

tison, 195 F.2d 69, bearing directly upon
this question, a federal court ruled that a
deduction must be allowed for payment
of a percentage of net profits in lieu of
interest. The proprietor of a clothing
store had borrowed money from a bank
but when pressed for payment was un-
able to satisfy the debt. The proprietor's
wife was substituted as creditor under an
agreement which provided that the pro-
prietor would pay his wife 25 % of the
net profits of his clothing store business
"in lieu of interest" on monies loaned to
him. The court ruled that such payments
are deductible as interest.

In another case, Arthur R. Jones
Syndicate v. Commissioner of Internat
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Revenue, 23 F.2d 833 (7th Cir. 1927),
the Circuit Court of Appeals ruled that
"interest, regardless of the name by
which it is called, may be deducted by
the taxpayer from its income." This case
involved an arrangement designed to cir-
cumvent an Ilinois usury statute. In-
stead of entering into a loan agreement
providing for payment of 14 % interest it
was agreed that preferred stock be issued
which was to be redeemable at par and
which would bear a dividend of 14% per
annum regardless of earnings. The court
held that such "dividends" are deductible
as interest.

Reference should also be made to a
more recent case, Oesterreich v. Com-
missioner of Internat Revenue, 226 F.2d
798 (9th Cir. 1955), which deals with a

different but related matter. In Oester-

reich the court held that an agreement
providing for payment of "rent" for a

stipulated number of years and convey-
ance of real estate thereafter for a nom-
inal sum was in reality a contract for sale

of land even though it was entitled a
"lease" and, for tax purposes, should be
treated as a sale rather than as a lease.

This ruling was later reaffrmed in Estate
of Hedrick v. Commissioner of Internat
Revenue, 40 F.2d 587 (9th Cir. 1969),
in subsequent litigation growing out of
the same transaction.

These determinations are reflected
in I.R.S. Tax Regulations 26 CFR
§ 1.63-1 and § 1.483-1 which provide

that payments readily construed as inter-
est are to be considered as such even

though they are not formally designated
as interest.

In order to eliminate any doubt it is
advisable to include a section in the pre-
amble to the leasehold agreement stating
that the transaction is executed in this
manner rather than in the form of a
mortgage loan because of a desire to
avoid the usury strictures of Jewish law.
This should serve to demonstrate be-

yond cavil that the "rental" payments are
indeed "in lieu of interest."

APPENDIX A
A sample draft of a hetter iska and of a leasehold agreement incorporating the

salient points of this discussion are presented below. The purpose of providing these
forms is to make available a sample form which may be used freely by parties enter-
ing into such agreements.

In the case of the hetter iska publication of this form serves another purpose as
welL. With publication of the hetter iska form in this journal the text need not be
reproduced in it entirety in every hetter iska agreement. Henceforth, the manifold
provisions contained in this form may be incorporated by reference and made an in-
tegral part of any loan agreement. A standard loan form may be used provided that
the word "interest" is eliminated wherever it may occur and the word "dividend" or
"return" substituted in its stead and provided that the following clause is inserted:

The parties to this agreement desire to comply fully with the provisions of Jewish law
prohibiting payment and acceptance of interest and for this purpose agree that the terms
of this agreement shall be made subject to the terms of a HETTER ISKA as provided in
the form set forth in Tradition, vol. 19, no. 2, pp. 154-156. All provisions of said

HETTER ISKA form shall be incorporated and made part of this agreement as if fully
set forth herein.

SHET AR HETTER ISKA

day of by and between
hereafter known as party of the first part and

hereafter known as pary of the sec-

Agreement made this

ond par.
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Whereas the party of the second part, is desirous of engaging in a commercial
enterprise and/ or in the acquisition of bonds and securities and whereas he lacks suf-
ficient personal funds for this purpose, and

Whereas party of the first part is desirous of granting a loan to the party of the
second part for this purpose, and

Whereas party of the first part is desirous of engaging in a similar commercial
enterprise and/or acquisition of bonds and securities, and

Whereas, as Jews, both parties are bound by religious prohibitions against
usury which prevent them from seeking or granting an interest-bearing loan,

NOW, THEREFORE, IT is AGREED AS FOLLOWS:

1. The party of the second part hereby acknowledges receipt of the sum of

from party of the first part.
2. The party of the second part has accepted the sum of

representing 50% of the total sum received from the party of the first part to be
held and invested together with all fruits thereof on behalf of the party of the
first part.

3. The party of the second part shall invest this sum and all fruits thereof in a pru-
dent and advantageous manner on behalf of the party of the first part in real
estate, merchandise, commercial paper, stock, bonds, commodities or other
lawful venture, provided that opportunity for lawful and prudent investment
presents itself. Title to all objects of value acquired in this manner and of all
fruits thereof shall be vested in the party of the first part.

4. The party of the second part has accepted the sum of repre-
senting 50% of the total sum transferred to him as an interest-free loan. The
party of the second part shall have the right to co-mingle his funds with those
accepted on behalf of the party of the first par to the extent that the party of
the second part and the party of the first part each shall have equal proprietary
interest in any purchase or investment.

5. The party of the second part hereby obligates himself to utilze the funds

tranferred. Any purchase of a mercantile nature or investment made by the
pary of the second part,"up to the limit of the sum transferred, shall be deemed
to have been made with these funds.

6. The pary of the second part shall receive from the party of the first part the
sum of $1 per month until the termination of this agreement as compensation
for his services as agent of the party of the first part.

7. All remaining profits shall be divided equally between the parties. All losses
shall be borne equally by both parties.

8. The party of the second part shall be obligated to place any unexpended funds

in a safe-deposit box in a chartered commerical bank and to maintain any mer-
chandise, stock certificates or bonds acquired with these funds in his personal
possession at all times. The party of the second part obligates himself to indem-
nify the party of the first par for any losses sustained as a result of failure

meticulously to discharge this obligation. Fulfillment of this obligation is to be
substantiated only on the basis of the testimony of two persons qualified to of-
fer testimony. Such qualification is to be understood as meaning qualification
in accordance with Jewish law as recorded in Shuthan Arukh, Hoshen Mishpat.

9. In the event of financial loss, the burden of proof shall be upon the party ofthe
second part to consist solely of the testimony of two qualified witnesses as

stipulated in the previous paragraph.
10. The party of the second part anticipates realization of a net profit of at least
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(20%)* per annum of the funds held in this manner after deduction of all ex-
penses including compensation of the party of the second part for services as
agent. However, the declaration of the party of the second part with regard to
the extent of profit, or the absence thereof, shall be accepted only upon ad-
ministration of a solemn oath before a rabbinic tribunaL. Party of the first part
hereby agrees to forgive any and all further claims against the party of the sec-
ond part upon payment of a sum equal to (10%) per annum of the sum
transferred in addition to return of the sum transferred.

11. The party of the second part agrees to return the funds accepted under this
agreement in equal installments payable on the

of each month of the civil calendar. An accounting and pay-
ment of any and all profits as provided in the previous paragraph shall be made
at the same time.

12. In the event of failure to return any portion of the funds in accordance with the

previous section by reason of loss or of non-realization and non-payment of the
anticipated profit as stipulated in paragraph 10 the entire sum advanced under
the terms of this agreement shall be due and collectible.

13. In the event of any controversy arising out of, or related to, this agreement the
same shall be submitted to binding arbitration in accordance with Jewish law
by a tri-partite panel of qualified rabbis versed in such law. Each party shall be
entitled to appoint one member of this panel; the two members appointed in
this manner shall appoint the third member of the paneL. The award by a ma-
jority of such panel shall be confirmed in any court of competent jurisdiction
pursuant to the CPLR without any right of appeal therefrom. An action shall
be brought before a civil court only in the event of failure of one of the parties
to appear before a rabbinic tribunal and only upon leave from a rabbinic tri-
bunaL.

Made in the Borough of Manhattan, City and State of New York on the date
aforesaid.

(Signature) (Signature)

WITNESS
Name:
Address:

WITNESS
Name:
Address:

· This figure should be. equal to twice the stipulated return on the money advanced as pro-
vided in the final sentence of this paragaph. The party of the second part anticipates this rate of
return both on the portion of the funds borrowed by himself and invested on his own account
as well as on the portion invested on behalf of the party of the first part. Thus, in order to real-
ize a profit of 100/0 on the entire sum transferred, the anticipated return must be 20%. This is
so because the party advancing the funds is entitled to profits only on one half of the total sum
advanced, i.e., that portion which represents his own investment.
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APPENDIX B

LEASEHOLD AGREEMENT

Agreement made this day of by and between
hereafter known as LESSOR and
hereafter known as LESSEE.

Whereas the LESSOR is desirous of conveying his right, title and interest in theproperty known as ,
a parcel located on the side of , distant

feet from the intersection of and
feet and inches by

feet inches, and
Whereas the LESSEE lacks sufficient capital to render payment in full in ex-

change for unencumbered title to said property, and
Whereas, as Jews, both parties are bound by religious prohibitions against

usury which prevent the execution of an interest-bearing purchase mortgage,
NOW, THEREFORE, IT is AGREED AS FOLLOWS:

1. The parties hereby enter into a leasehold agreement for a period of
years commencing on the 1 st day of and ending
on the day of

2. This lease shall be a net-lease and the LESSEE shall have the full rights of
possession of the house and every portion thereof and may sublet any portion
thereof to any party he desires.

3. Notwithstanding delivery of deed by LESSOR to LESSEE and the recording of

such deed as between the parties named herein the LESSOR shall continue to
be owner of said property and LESSEE shall be deemed a nominee for the
LESSOR and shall reconvey title to LESSOR in the event of his default of any
of the provisions of this agreement.

4. The monthly rent for the premises shall be $ or
$ per annum during the entire term of the lease. The rent shall
be paid promptly on the first day of each and every month. In the event that the
LESSEE fails to pay the rent by the tenth (10th) day of the month, LESSOR
may terminate the lease pursuant to the provisions of paragraph 13 hereof.

5. LESSEE shall make all payments of taxes, water charges, and sewer rents (as
well as all payments of interest, amortization or similar payments required by
the first mortgagee, ). Failure to make such payments within the
time period in the mortgage or to exhibit proof to the LESSOR that such
payments were made whenever such evidence is requested shall constitute a
default under the terms of paragraph 13 hereof and be grounds for termination
of the lease.

6. LESSEE shall pay all real estate taxes, water charges, sewer rents or any other
municipal charge which may constitute a lien against the property or the house,
and (if the first mortgage is satisfied or the first mortgagee does not collect the
taxes and water and sewer charges in escrow), LESSEE shall pay such taxes and
charges to the City of New York within thirty (30) days of the date they fall
due. LESSEE shall exhibit proof of payment of such taxes and charges upon
request by the LESSOR. If LESSEE fails to make such payments within the
time period, LESSOR may treat such non-payment as a default under the terms
of paragraph 13 hereof, and/or advance such taxes and charges by direct pay-
ment to the City of New York and such amount shall be deemed additional rent
due by the LESSEE forthwith.
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7. LESSEE shall at all times have property damage insurance in the sum of not
less than $ or at least 80 % of replacement cost of the house,
whichever is more. The insurance policy shall name the LESSOR (and the first
mortgagee) as co-insured under the policy, as his (their) interest (s) may appear.
In addition, LESSEE shall at all times have liability insurance in effect for at
least $100,00/300,00/500,00 in which the LESSOR shall be named as co-

insured. LESSOR shall be furnished with an offcial copy of both the property
damage and the liabilty policies. In the event that LESSEE fails to obtain such
insurance, such failure shall be deemed a default under paragraph 13 hereof
and/ or the LESSOR may obtain such insurance for the LESSEE and any other
interested parties and recover the cost of such policies as additional rent forth-
with.

8. LESSEE shall at his own cost and expense provide all services necessary to be
provided for himself and any other occupants including heating, utilties,
painting, repairs, maintenance and any other ordinary expense item related to
the property. LESSEE agrees to make all interior, exterior, extraordinary and
structural repairs, including replacement of the roof as is required by law or
necessary to put, keep and maintain the house in good condition at all times
during the term of the lease. LESSEE shall also keep the sidewalk in front of
the house in good condition and remove all snow, ice, rubbish, or unlawful
obstruction therefrom. If the LESSEE shall fail to comply with his obligations
under this paragraph, and such failure to make repairs materially affects the
value of the house, or code violations are placed against the house, and the
LESSEE fails to make repairs within thirty (30) days after service of a notice by
the LESSOR directing him to make such repairs, it shall be deemed a default
under the terms of paragraph 13 hereof.

9. LESSEE may make any alterations, decorations, installations, additions and
improvements to the house, so long as he does so in compliance with all rules,
regulations and laws of any governmental agency having jurisdiction thereof,
and they do not in any way impair the market value of the house.

10. Upon the expiration of the lease or other termination of this lease, LESSEE
shall surrender the house in good order and condition, ordinar wear and tear
and damage by the elements excepted, provided that LESSEE has complied
with his obligations under paragraph 8 hereof.

11. The LESSEE shall have the right at any time during the term of this lease to
purchase the property at the price herein set forth:

(a) The purchase price shall be $ representing the agreed
fair market value of the property on this date, minus a credit against the pur-
chase price of a portion of all rent payments made by the LESSEE to the
LESSOR up to the date that the LESSEE gives the LESSOR WTitten notice
that he wil exercise his option to purchase the property as set forth herein.
This credit shall be computed by deducting from the first monthly rent pay-
ment that portion of the rent payment equal to one-twelfth of

% of the purchase price. The balance of the rent payment
shall be deducted from the purchase price. Subsequent deductions from the
rent payment credit shall be made on the basis of one-twelfth of

% of the balance of the purchase price as diminished to

reflect prior rent payment credit. *

· A standard Schedule of Direct Reduction Loan may be adapted and incorporated in this
agreement. The sample table following this form is adapted from a loan schedule providing
for repayment of $20,00 at 10% interest over a five year period.
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( (b) In addition to the sum set forth above the purchase price shall include
a sum equal to % of the unpaid balance of the purchase price as set
forth above.).

This option shall be exercised by service of a NOTICE by LESSEE upon
LESSOR of his intention to exercise the right to purchase. Such notice shall
indicate the purchase price set forth in this paragraph and any adjustment
reflecting rent payment credit as set forth herein. Unless the LESSOR
disputes the calculation of the purchase price then due, the LESSEE shall
pay the balance of the purchase price within ten (10) days of the service of the
NOTICE by cash, certified or bank check payable to LESSOR. If payment is
not made, the notice shall be null and void, but the LESSEE may serve
another NOTICE of election to purchase at any time, provided that at least
ninety (90) days have elapsed from the first notice. The LESSOR shall waive
the ninety (90) day requirement if LESSEE is under a contract to sell the
property to a third party and the closing has been adjourned due to cir-
cumstances beyond his control. Upon exercise of the option and payment of
the purchase price the LESSOR shall execute any further documents, in-
cluding a satisfaction of mortgage which may affect the LESSEE's title to the
property, as may reasonably be required. LESSOR may not sell, encumber,
pledge, or otherwise affect the LESSEE's option unless the deed or con-
veyance expressly subordinates such conveyance to the terms of this lease
and option agreement.

12. LESSEE may not transfer, sell, conveyor otherwise alienate his title to the
property or his leasehold interest under this lease without the prior written con-
sent of the LESSOR. LESSOR shall not unreasonably withhold his consent. If
any sale or transfer is made in violation of this paragraph, it shall be deemed a
default under paragraph 13 hereof. Notwithstanding the foregoing, the
transferee or purchaser shall have the same right as the LESSEE to purchase
the house upon the same notice and conditions set forth in paragraph 11.

13. In the event LESSEE fails to make timely payment of the rent provided in
paragraph 4 or any additional monies due under paragraphs 6 or 7, LESSOR
may serve a WTitten notice upon LESSEE that the lease wil be terminated if
such rent is not paid in full within ten (10) days from the date of service of the
notice, and if such payment is not then made, the lease shall be terminated for
all effects and purposes. In the event LESSEE fails to comply with his obliga-
tions under paragraphs 5,6,7,8, or 12 and LESSOR elects to hold LESSEE in

default, he shall serve a written notice upon LESSEE that if such default is not
cured within thirty (30) days from the date of the service of the notice, the lease
will be terminated. If such default is not then cured, the lease shall be ter-
minated for all effects and purposes at the end of the thirty (30) day period.
Upon termination of the lease under the provisions of this paragraph, LESSOR
shall immediately re-enter and take possession of the house by any legal means,
including summary proceedings. LESSEE shall not have any further right, ti-
tle, claim or interest of any kind or nature whatsoever in the house. LESSOR
shall have the right to demand that the LESSEE execute any and all documents
to transfer title to the property to the LESSOR if he so desires.

14. In the event the whole or any substantial part of the premises is taken by con-

demnation for a public purpose, the lease shall terminate upon vesting of title
in the condemnor and the LESSOR shall be entitled to the full amount

"This clause is designed to yield the same effect as stipulation of a penalty for pre-payment
of a mortgage.
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stipulated as the purchase price of the property as set forth in paragraphs Ila
and 11 b were the option to purchase to be exercised, and the LESSEE shall be
entitled to the balance of the award if any.

15. In the event of a fire or other casualty upon which the parties are covered by in-

surance, and the LESSEE fully and satisfactorily restores the premises to its
original or better condition, LESSEE shall be entitled to all of the insurance
proceeds.

16. Upon expiration of this leasehold agreement and unless terminated prior to
that date in accordance with the provisions of paragraphs 11, 13, or 14, the
LESSEE shall have the option of purchasing the property upon conveyance of
the sum of $1.00.

17. In the event of any controversy arsing out of or related to this lease or any
other matter related to the same transaction, the same shall be submitted to
binding arbitration in accordance with Jewish law by a tri-partite panel of
qualified rabbis versed in such law. LESSOR and LESSEE shall each be enti-
tled to appoint one member of this panel; the two members appointed in this
manner shall appoint the third member of the paneL. The award by a majority
of such panel shall be final and shall be confirmed in any court of competent
jurisdiction pursuant to the CPLR. An action shall be brought before a civil
court only in the event of failure of one of the parties to appear before a rab-
binic tribunal and only upon leave from a rabbinic tribunaL.

18. Any notice which must be given hereunder shall be served personally or by cer-
tified or registered mail to the party's last known address.

19. This Agreement shall not be changed or modified orally. It shall be binding
upon the parties, their assigns, heirs, legatees and successors in interest or title.

Made in the Borough of Manhattan, City and State of New York on the date
aforesaid.

LESSOR
WITNESS

Name:
Address:

WITNESS
Name:
Address:

LESSEE

Table 1

ANNUAL "7.
RATE

10.00

GROSS RENT PURCHASE
PAYMENT $ PRICE

425.00 20,00.00

TERM:
YEARS

5

MONTHS PERIODS

60

PAYMENT
NO.

NET RENT
PAYMENT

CREDIT
TOWARD

PURCHASE
PRICE

BALANCE OF
PURCHASE

PRICE

1

2
166.67
164.51

258.33
260.49

19,741.67
19,481.8
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Table 1 (con't.)

3 162.34 262.66 19,218.52
4 160.15 264.85 18,953.67
5 157.95 267.05 18,686.62
6 155.72 269.28 18,417.34
7 153.48 271.2 18,145.82
8 151.2 273.78 17,87204
9 148.93 276.0 17,595.97

10 146.63 278.37 17,3 17.60
11 144.31 ?80.69 17,036.91
12 141.97 283.03 16,753.88
13 139.62 285.38 16,468.50
14 137.24 287.76 16,180.74
15 134.84 290.16 15,890.58
16 132.42 292.58 15,598.00
17 129.98 295,0 15,302.98
18 127.52 297.48 15,005.50
19 125.05 299.95 14,705.55
20 122.55 302.45 14,403.10
21 120.03 304.97 14,098.13
22 117.48 307.52 13,790.61
23 114.92 310.08 13,480.53
24 112.34 312.66 13,167.87
25 109.73 315.27 12,852.60
26 107. 1 317.89 12,534.71
27 104.46 320.54 12,214.17
28 10 1.8 323.22 11 ,890.95
29 99.09 325.91 11,565.04
30 96.38 328.62 11,236.42
31 93.64 331.6 10,905.06
32 90.88 334.12 10,570.94
33 88.09 336.91 10,234.03
34 85.28 339.72 9,894.31
35 82.45 342.55 9,551.6
36 79.60 345.40 9,206.36
37 76.72 348.28 8,858.08
38 73.82 351.8 8,506.90
39 70.89 354.11 8,152.79
40 67.94 357.06 7,795.73
41 64.96 360.04 7,435.69
42 61.96 363.04 7,072.65
43 58.94 366.06 6,706.59
44 55.89 369.11 6,337.48
45 52.81 372.19 5,965.29
46 49.71 375.29 5,590.00
47 46.58 378.42 5,211.8
48 43.43 381.7 4,830.01
49 40.25 384.75 4,445.26
50 37.04 387.96 4,057.30
51 33.81 391.9 3,666.11
52 30.55 394.45 3,271.66
53 27.26 397.74 2,873.92
54 23.95 401.05 2,472.87
55 20.61 40.39 2,068.48
56 17.24 407.76 1,660.72
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Table 1 (con't.)

57
58
59
60

13.84
10.41
6.96
3.47

411.6
414.59
418.04
416.93

1,249.56
834.97
416.93

.00

FINAL PAYMENT: 420.40

TOTAL INTEREST: 5495.40 TOTAL PRINCIPAL: 2~~.00
SUM OF BALANCES: 659450.23 09

The author is indebted to Rabbi Judah Dick, Vice-President of the National Jewish Com-
mission on Law and Public Affairs (COLP A) and Assistant Corporation Counsel, City of New
York, who is ever wiling to share of both his expertise and time, for his invaluable assistance in
the preparation of this material.
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