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SURVEY OF RECENT HALAKHIC
PERIODICAL LITERATURE

Judges Under Threat

In a contribution to the Tevet 5740
issue of Ha-Ma'ayan, Dr. Abraham
Sofer-Abraham discusses a number of
questions pertaining to interpersonal ob-
ligations in face of danger. Perhaps the
most intriguing of these is the obligation
of a judge to hear a case and to render a
just verdict despite a threat directed

against him.
The biblical passage "You shall not

be afraid of the face of any man"
(Deuteronomy i: 17) is understood as an
admonition directed to judges. This ex-
hortation is amplified in the Sijri., ad
loc., with the comment, "Lest you say 'I
am afraid of so-and-so lest he kil my
son or lest he kindle my stack (of
corn).'" R. Yonatan Eibeschutz (Urim

ve-Tumim 12:2) states that this exhorta-
tion applies only in the case of a judge
who has already begun trying a case.
However, prior to accepting a case for
adjudication, a judge who has reason to
be afraid of one of the litigants may

justifiably decline to involve himself. In-
deed, the Gemara (Sanhedrin 6b,) cites
this verse in stating that a judge who has
already heard the litigants' arguments

and knows in which direction "the ver-
dict inclines" is forbidden to withdraw
because of fear.

The problem which must be ad-
dressed is why this prohibition differs
from others. The general principle is
that all prohibitions are set aside in face
of danger to life. If so, it should follow
that a judge who feels threatened should
be permitted to withdraw in order to
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prevent danger to himself or to others.
Teshuvot Shevut Ya'akov, I, no. 143,

states that in cases of genuine danger
this is indeed the rule with regard to the
prohibition "You shall not be afraid of
any man" as well. Nevertheless, declares
Shevut Ya'akov, halakhah provides that
a mere threat directed against a judge
must be disregarded on the grounds
that, in general, no Jew is to be
suspected of actually contemplating a
murderous reprisal against a judge
because of an unfavorable verdict.
However, when a real danger does exist,
concludes Shevut Ya'akov, the judge

may withdraw even after hearing
arguments.

R. Moshe Schick, Maharam Schick
af Taryag Mitsvot, no. 416, also declares
that a judge may withdraw at any time
because of a threat to life. Maharam
Schick asserts that the ruling recorded in
Sifri follows the position that one must
suffer martyrdom rather than misap-

propriate the property of another. Since

normative halakhah is not in accordance
with that view, a judge may likewise
withdraw from a case in face of danger.

In the following issue of
Ha-Ma'ayan, Nisan 5740, the editor, R.
Yonah Emanuel, draws attention to a
statement of Rabbenu Yonah (Sha'arei
Teshuvah 3: 188) that apparently is at
variance with the position of Shevut

Ya'akov. Rabbenu Yonah statcs, "A
person must deliver himself to danger
. . . one who sits in judgment should not
fear that he may die (at the hands of)
any man as it is said, 'You shall not be
afraid of the face of any man,'"

Rabbi Emanuel also cites an anec-
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dote recorded in Sanhedrin 19a. A slave

of King Yanai committed an act of
homicide. Thereupon Shimon ben
Shetach summoned Yanai to appear
before the Bet Din. Upon Yanai's
demurrer, the colleagues of Shimon ben
Shetach refused to support the demand
that the trial of the king proceed. They
were obviously afraid of incurring the
wrath of Yanai. Shimon ben Shetach

called on God to punish his colleagues.
The Gemara concludes the narrative by
stating that the angel Gabriel cast them
to the ground and they died.

A similar event is recorded by Jo-
sephus (Antiquities 14:9). Herod was
summoned before the Sanhedrin be-
cause he had unjustly put people to
death. When he appeared, attired in his
royal robes and attended by armed war-
riors, the members to the Sanhedrin fell
silent. Shammai then chastized the
judges of the Sanhedrin and predicted

that they would fall by the sword.
The question thus far is whether or

not the judge may withdraw from a case
because of fear. A further question

which presents itself is whether, even ac-
cording to the position of Shevut
Ya'akov (who maintains that in face of
genuine danger the judge may recuse

himself) the judge who finds it impossi-
ble to withdraw may render an unjust
verdict in favor of one of the litigants
who has threatened him with death? The
discussion in Ha-Ma'ayan presents two
opposing viewpoints in response to this
question.

Rabbi Eliezer Waldenberg, Jerusa-
lem scholar and A v Bet Din, is quoted
(Ha-Ma 'ayan, Nisan 5740) as stating
that in the face of a real threat to life
even subversion of justice is warranted.
He bases himself on the Gemara (Ketu-
bot 19a), which permits false testimony

in the face of danger. Rabbi Waldenberg
states that the same principle applies as
well to rendering an unjust verdict. This
is also the opinion of R. Moshe Schick,
Teshuvot Maharam Schick, Orah Hay-
yim, No. 303, and Maharam Schick af
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Taryag Mitsvot, No. 416.

Dr. Abraham-Sofer (Ha-Ma 'ayan,
Tevet 5740) quotes Rabbi Emanuel as
expressing the view that it is not
reasonable to assume that miscarriage of
justice is permissible even in face of
danger. Dr. Abraham-Sofer responds

with the observation that the transgres-

sion involved is no different from other
transgressions which are suspended in
the presence of danger.

It seems to this writer that the pro-
hibition involved in rendering a false
juridical decision is indeed qualitatively
different from other transgressions.

Baba Kamma 38a reports that the
Romans sent two offcials to the sages in
the Land of Israel to study Torah. The
officials expressed satisfaction with what
they learned with the exception of one
aspect of tort liability in which Jewish
law seems to manifest prejudice against
non-Jews (the Jewish owner of an ox
which gores the ox belonging to a non-
Jew is not liable for damages, while the
non-Jewish owner of an ox which gores
an ox belonging to a Jew must make
restitution). Despite their discomfiture
with this legal provision, the officials
promised that they would not divulge

this aspect of Jewish law to the govern-
mental authorities in Rome. R. Shlomo
Luria, Yam shef Shfomoh, Baba Kamma
4:9, raises an obvious question. Impar-
ting this information to the Roman off-
cials could easily have had catastrophic
consequences for the entire Jewish peo-
ple. There was, after all, no guarantee
that the offcials would be kindly dis-
posed and would not deliver a full report
to the government in Rome. Why, then,
did the sages not misrepresent the law by
telling the Roman emissaries either that,
in the case in question, both a Jew and a
non-Jew could be culpable for damages,
or that neither would be culpable? Yam
shef Shfomoh responds by declaring that
Torah may not be falsified even in the
face of danger; falsification of even a
single detail is tantamount to renuncia-
tion of the Torah in its entirety. (See,
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however, Teshuvot Yad E/iyahu, No.
48, who disagrees with this position.)

It seems to this writer that Yam shef
Shfomoh's position is reflected in the
well-known narrative related by the
Gemara (Gitlin 56a). Bar Kamtza deter-
mined to betray the Jewish people to the
Roman Emperor:

He went and said to the emperor,
The Jews are rebellng against
you. He said, How can I tell He
said to him: Send them an offer-
ing and see whether they wil offer
it (on the altar). So he sent with
him a fine calf. While on the way
he made a blemish on its upper
lip, or as some say on the white of
its eye, in a place where we (Jews)
count it a blemish but they do not.
The Rabbis were inclined to offer
it in order not to offend the Gov-
ernment. Said R. Zechariah b.

Abkulas to them: People wil say
that blemished animals are of-

fered on the altar. They then pro-
posed to kil Bar Kamtza so that

he should not go and inform
against them, but R. Zechariah b,
Abkulas said to them: People wil
say one who makes a blemish on
consecrated animals is to be put to
death? R. Johanan thereupon re-
marked: Through the forbearance
(anvatnutol of R. Zechariah b.
Abkulas our house has been de-
stroyed, our Temple burnt and we
ourselves exiled from our land.

It is popularly assumed that the

Gemara, in describing anvatnuto of R.
Zechariah ben Abkulas, is censuring him
for misplaced humilty and lack of in
itiative. This understanding is reflected
in a note in the Soncino translation

(page 255, note 2), which renders this
term as "humility." Yet Rashi translates

the term anvatnuto as "his forbearance"
or "his patience." Forbearance is a mat-

ter quite different from humility and
does not seem to _warrant censure. (See,
however, R. Elijah Vilna, Kof E/iyahu,
parshat mishpatim, r. v. fo tiheyeh aharei
rabim.) The Gemara's categorization of
R. Zechariah's action is thus a statement
of fact and is not a criticism.

The reaction of the sages was quite
predictable. The prohibition against of-
fering an animal with a blemish may cer-
tainly be ignored in order to preserve

life. Bar Kamtza, who instigated the
Roman Emperor, was certainly in the
category of a rodel, an aggressor who

caused the death of innocent victims
through his actions, Causing the death
of the messenger who had made a
blemish in the animal would certainly
have been permitted as an act of self-
defense. But R. Zechariah ben Abkulas
did not respond in the obvious, intuitive
manner of his colleagues. His concern
was not with any single infraction of
Jewish law. He was concerned lest "peo-
ple wil say that blemished animals may
be offered on the altar" and lest "people
say that that one who makes a blemish
on consecrated animals is to be put to
death." The overriding concern was that

the act might not be perceived as an ad
hoc emergency measure designed to pre-
vent loss of innocent lives, but that it
might be misinterpreted as normative
halakhah. Falsification of halakhah,

opined R. Zechariah b. Abkulas, is not
permissible even in face of the threat of

death, destruction of the Temple, and
exile of the Jewish people. Perversion of
the mesorah (tradition), even with
regard to a single halakhah, is tanta-
mount to denial of the Sinaitic revela-
tion.

Of interest in this regard are the
comments of R. Ya'akov Emden,
Migdaf Oz, Even Bohen 1:35. R.
Ya'akov Emden cites Teshuvot Radbaz
to the effect that one must suffer mar-
tyrdom rather than deny the veracity of
the Law of Moses and adds that the
same applies with regard to denial of the
Oral Law and the words of the sages.
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It would thus seem quite logical that
a false judgment may not be issued even
in face of a threat to life. A false judg-
ment is tantamount to perversion of the
law and falsification of the halakhah.
Rabbenu Yonah, who apparently main-
tains that a judge may not decline to sit
in judgment despite a threat to his life,
may also have been prompted by the
consideration that failure to render

judgment may also lead to distortion of
the law. It may be noted that Rambam
(Hi/khot Sanhedrin 22: 1), followed by
Shufhan Arukh (Hoshen Mishpat 12:1),
distinguishes between a mumheh fe-
rabbim (i.e., a publicly appointed judge
and others who are qualified to serve as
judges but who hold no official
position). The latter may decline to hear
a case for fear "lest he kil my son or
kindle my stack (of corn)" but a
mumheh fe-rabbim dare not decline even
under such conditions. This distinction
may perhaps be explained if it is
understood that the formally established
Bet Din is obligated to guarantee trans-
mission of the Law. No person may fal-
sify the mesorah, but members of the
publicly appointed Bet Din incur the ad-
ditional obligation of actively guarantee-
ing its preservation. Hence, under no
circumstances may they allow the
halakhah to fall into disuse and thus into
oblivion by declining to sit in judgment.

Caffeine Suppositories on Fast Days

An interesting item dealing with
alleviation of certain types of headache
associated with fasting appears in the
February 1977 issue of the New York
State Journaf of Medicine. The authors,
Dr. Morris Shorofsky and Rabbi Nor-

man Lamm, cite medical studies which
indicate that a significant number of
both heavy and moderate caffeine users
experience unpleasant symptoms when
caffeine is withdrawn. The most signifi-
cant symptom is the headache produced
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by sudden withdrawal of caffeine. Some
individuals may also experience nausea,
vomiting, mental depression, drowsi-
ness, irritability, and lethargy. The onset
of these symptoms occurs approximately
twelve to sixteen hours after the last dose
of caffeine has been ingested. Subjects

commonly reported experiencing lethar-
gy in the morning and headaches begin-
ning early in the afternoon and reaching
a peak three to six hours later.

These unpleasant withdrawal symp-
toms can be avoided in various different
ways. One researcher has reported that
for some persons headaches can be pre-
vented by a single dose of 150 miligrams
of caffeine administered the previous

evening. An ordinary cup of coffee con-
tains 100 miligrams of caffeine.
Another effective method is to undergo
a weaning period prior to the fast. Over
a period of one week prior to the fast,
coffee consumption should be reduced
gradually so that by one or two days
prior to the fast no coffee is consumed.
A third method involves the use of a
suppository containing 150 miligrams
of caffeine (300 miligrams of citrated
caffeine). The suppository should be us-
ed on the morning of the fast.

The halakhic questions associated
with the use of suppositories have been
discussed by Rabbi Ya'akov Breisch

(Hefkat Ya'akov, 11, no. 83). It has been
established by'Maharsham (I, no. 123)
and Ahi'ezer (Ill, no. 61) that even use
of a suppository containing nutrients

does not constitute a breach of the fast.
Thus there is no question concerning the
permissibilty of using such suppositor-

ies on any of the communal fasts, in-
cluding the Ninth of Av. However, use
of suppositories on Yom Kippur poses a
problem of an entirely different nature.
Use of medicaments on Shabbat for il-
nesses which are not serious is forbidden
by virtue of rabbinic decree. The con-
sideration underlying this edict is the
fear that biblical prohibitions may be
transgressed in preparing the medicine.

This rabbinic edict prohibits the use of



J. David Bleich

medication on Yom Kippur as well as on
the Sabbath. The prohibition does not,
of course, apply in situations in which
the ilness may pose a danger to the pa-
tient. Moreoever, the prohibition
against taking medication does not ex-

tend to cases of severe discomfort affec-
ting the "entire body" (i.e., to ilnesses
in which the person experiences such dis-
comfort that he takes to bed or is in-
capacitated). Accordingly, rules Rabbi
Breisch, caffeine suppositories may be
utilzed on Yom Kippur only if the
headache is extremely severe. Orah
Hayyim 328:49 stipulates that when sup-
positories are used on Yom Kippur they
must be inserted gently and by means 0 f
a shinuy (i.e., in an unusual manner
such as by holding the suppository bet-
ween two fingers rather than between
the thumb and the forefinger).

Tuna Fish

Many observant Jews are under the
impression that Kashrut supervision is
not required for tuna fish which is mar-
keted commercially. There are, how-

ever, a number of responsa, authored by
halakliic authorities of renown, which
state that this is not the case. The first of
these, written eighteen years ago by the
late Rabbi Yosef Eliyahu Henkin, ap-
peared in the Kislev 5722 issue of the

Israeli Torah journal, Kof Torah. Much
of the material in this responsum was in-
corporated in a second item which ap-

peared in the Tevet. 5723 issue of Ha-

Pardes. More recently, this position was
reiterated by Rabbi Moshe Feinstein in a
responsum dated 16 Iyar 5737 which,
although as yet unpublished, has been

widely circulated.
The kashrut of a fish yet intact can

be readily determined by examining the
fish for the presence of fins and scales.
Fish which have been tilJetcd, or skinned
and canned, no longer bear these telltale
signs of kashrut. It is evident from the
rulings of Shufhan Arukh, (Yoreh

De'ah. 83:7-8) that under such cir-
cumstances the fish may not be eaten
unless it is readily recognizable as being
of a kosher species. Thus Shufhan
Arukh records a prohibition against pur-
chasing fish roe unless the roe possesses

certain characteristics associated only
with kosher species, (e.g., the eggs are
round at one end and pointed at the
other) and the seller confirms that they
are the eggs of a kosher fish.

Rambam (Hi/khot Ma 'akhafot
Assurot 3:21) rules explicitly that it is
forbidden to purchase portions of a fish
which lacks fins and scales from a non-
Jew. In the article which appeared in Kof
Torah Rabbi Henkin also cites the pro-
hibition recorded in Yoreh De'ah 118:1

against eating meat which has been en-
trusted to a non-Jew for safekeeping or

transport. Shufhan Arukh states ex-
plicitly that this prohibition applies with
equal rigor to fish. The terminology

employed by Shufhan Arukh is, "Meat
or a piece of fish having no sign ¡of

kashrutj which is entrusted to or sent
through a non-Jew requires two seals."
Fish whose Kashrut is not readily discer-
nible may be transported for consump-
tion by Jews only under a double seaL. In
the absence of the safeguard of a double
seal the fish may not be eaten because of
the possibility that nonkosher fish may
have been substituted.

Rabbi Henkin and Rabbi Feinstein
reach an identical conclusion in ruling
that it is necessary for a mashigiach

(kashrut supervisor) to be present during
the processing of the fish and for him
personally to examine each fish for the
presence of fins and scales. Rabbi Feins-
tein addresses himself specifically to the
question of government supervision and
to the contention that fear of punitive

measures may constitute an adequate
substitute for the presence of a
mashgiach, Rabbi Feinstein peremptori-
ly dismisses the notÎon that government
inspection might constitute an adequate
safeguard. Moreover, he argues, even a
mashgiach "exiting and entering" (i.e.,
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a mashgiach who comes and goes
periodically but who is not constantly
present) is not suffcient. Such supervi-

sion is satisfactory, declares Rabbi

Feinstein, only if the activity under

supervision is one of sufficient duration
so that the mashgiach, on his return,
might be able to apprehend a malfactor
in the midst of the act. Removal of the
skin of a fish, however, can be ac-

complished so swifty that a person who
wishes to substitute a nonkosher fish
need not fear that the kashrut supervisor
might return and catch him in the act.
Therefore, rules Rabbi Feinstein, it is
necessary for the mashgiach to be pre-
sent constantly throughout the canning
process and for him to examine each

fish.
It has been reported that some rab-

binic scholars maintain that fear of civil
and criminal penalties for mislabeling of
products offered for sale in interstate
commerce is halakhicly equivalent to the
presence of a kashrut supervisor. Al-

though Rabbi Feinstein (lggrot Mosheh,
Yoreh De'ah, I, nos. 47-49) relies upon
government regulations in permitting
unsupervised milk, as noted, he rejects a
similar contention with regard to tuna
fish. Regrettably, no written responsum
expressing the permissive view regarding
government regulation and tuna fish is
available at present. Presentation of a
formal, detailed written opinion by
those who espouse this view indicating
the nature of their disagreement with the
authorities cited would be a valuable
contribution to halakhic scholarship.

Another problem arising in the pro-
cessing of canned tuna fish is the possi-
ble use of the same utensils, known as
retorts, for the steaming of both tuna
fish and canned pet food containing a
mixtur~ of fish and nonkoslier cliicken.
A similar question is discussed by Rabbi
Yitzchak Weisz (Minhat Yitzhak, 1I,
no. 26, sec. 5). Pri Megadim (Yoreh
De'ah, Mishbetzot Zahav 92:29) rules
that vapor emitted by a utensil does not
render a meat utensil unfit for use pro-
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vided that the dairy utensil contains no
actual milk or milk product at the time
the vapor is emitted. The use of a retort
seems to constitute an exact parallel of
this situation. The tuna fish cans are
sealed, and hence the steam is prevented
from entering the can. The steam which
heats the can does simultaneously come
into contact with the retort, but only at a
time when there is no actual nonkosher
product within the retort. According to
the principle laid down by Pri Megadim,
vapor or steam which has come into con-
tact only with the wall of a nonkosher
utensil does not render kosher food
within another sealed container unfit.

Nevertheless, Rabbi Weisz hesitates
to rely on this line of reasoning because
of a factual consideration. It is entirely
possible, he contends, that in the course
of the cooling process which takes place

after steaming some of the steam may
condense and form a quantity of water.
Condensation of steam which has come
into contact with a nonkosher utensil
does pose a problem with regard to
kashrut. Pri Megadim states explicitly
that if liquid (as distinct from vapor)
which has come into contact with a
nonkosher utensil is present and comes
into contact with a kosher utensil, the
food within the kosher utensil must be
regarded as nonkosher. Moreover, at
least one authority (Divrei Yosel, Yoreh
De'ah, No. 621) disagrees in part with
Pri Megadim on halakhic grounds and
maintains that, if the kosher and
nonkosher utensils actually touch one
another, the vapor or steam emitted by

the nonkosher utensils renders the
kosher utensils and their contents unfit.
Rabbi Weisz also points to the danger
that some particles of nonkosher food
may be present in the retort itself.
Nonkosher food that comcs into contact
with a kosher utensil in the canning pro-
cess renders both the utensil and its con-
tents nonkosher. Accordingly, care

should be taken that separate retorts be
used for steaming kosher and nonkosher
prod ucts.



J. David Bleich

Pituitary Dwarfism

Fortunately, pituitary growth hor-
mone (HGH) insufficiency is a relatively
rare occurrence. It is believed to occur in
roughly one out of every 30,00 births.
Approximately 150 to 200 children suf-
fering from this insuffciency are born
anually in the United States, In Israel, at
present, there are over 100 children af-
fected by this condition. Deficiency in

the pituitary growth hormone results in
dwarfism. Approximately 10 percent of
the children who suffer from HGH defi-
ciency also experience episodes of
hypoglycemia. Some may not experience
normal sexual development. Untreated
HGH-deficient dwarfs are frequently
psychologically immature, hypoactive,

and often suffer from emotional and

psychological problems.
A satisfactory growth rate in such

children can be acheived by treating
them with human growth hormone ex-
tracted from the pituitary glands of
cadavers. Because of the small size of
the pituitary, approximately 25 pituitary
glands per year are required in order to
,extract a quantity of HGH sufficient for
the treatment of a single patient
(Salvatore Raiti, "Endocrine Causes of
Short Stature," Postgraduate Medicine,

voL 62, no. 6 (Dec. 1977), p. 84). In this
country the pituitary hormone is col-
lected and distributed by the National
Pituitary Agency and is also available
from commercial sources, but it remains
in short supply. However, the prognosis
for properly treated patients is good.

Most patients can be expected to attain
heights in excess of five feet.

The permissibility of removing the
pituitary gland from a cadavcr and using
thc HGH extracted from the cadaver
gland is discusscd by Rabbi David Ap-
p'~ba':m in a contribution to a recently
published symposium, Hafakhah
,l-Refu 'ah. This volume was published
under the editorship of Rabbi Moshe
Hershler by the newly established

Regensberg Insitute for the Study of

Halakhah and Medical Halakhic Pro-
blems, Procurement and use of HGH in-
volve two halakhic problems: (1) viola-
tion of the corpse in conjunction with

removal of the pituitary gland and (2)
the question of issur hana 'ah, the pro-
hibition against deriving benefit from a
corpse.

Of course, were it possible to
establish that dwarfism resulting from
HGH deficiency jeopardizes the life of
the person so afficted, the prohibition
against violation of the corpse (nivuf ha-

met) would be suspended in order to
eliminate the danger. Mortality tables
for persons afficted with dwarfism are,

however, not available, and there is no
available evidence to support a finding

of decreased life expectancy, Hypogly-
cemia, which is associated with this form
of dwarfism, is not believed to be life
threatening when properly treated. Rab-
bi Applebaum states that dwarfs have a
tendency to develop diabetes yet, sur-
prisingly, he hesitates to declare dwar-
fism to be a life-endangering condition

because of that consideration. In light of
the well established diminished life ex-
pectancy of diabetics, it would seem that
if diabetes were known to be associated
with dwarfism, that fact, in itself, would
be sufficient to place HGH deficiency in
the category of a "dangerous ilness"

(holi she-yesh bo sakanah). However,
the medical literature in fact indicates
that, quite to the contrary, "long-

standing HGH insufficiency protects
against a clinical state that
metabolically res em bles diabetes
mellitus," although the mechanism of
this deterrent effect is not yet
understood (Nicholas P. Christy and

Michelle P. Warren, "Disease Syn-
dromcs of Hypothalamus and Anterior
Pituitary," EndocrlnofOKY, edited by

Leslie J. DeGroot et al. (New York,
1979), I, 235).

Although dwarfism does not seem

to be a condition which presents a threat
to life, correction or prevention of
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dwarfism may nevertheless warrant
suspension of certain biblical prohibi-
tions. Rabbi Applebaum cites Shakh,
Yoreh De'ah 157:3, as understood by
Pri Megadim, Mishbetzot Zahav, Orah
Hayyim 328:7, who rules that, with the
exception of Shabbat restrictions, bibli-
cal prescriptions are suspended in face
of danger of the loss or permanent mal-
function of a limb or organ (sakanat

ever). The danger of infertility which is
associated with dwarfism would con-
stitùte danger to an organ. Nevertheless,
rabbinic scholars who have earlier writ-
ten on matters such as corneal trans-
plants have not sanctioned such proce-

dures on these grounds. Moreover, it is
doubtful whether infertility occurs with
any degree of frequency in cases of
dwarfism attributable to HGH insuff-
ciency. One endocrinologist states flatly,
"Except for growth failure growth hor-
mone deficiency produces few signs or
symptoms" (John D. Bailey, "Hor-
mones & Growth," Systematic Endo-
crinofogy, 2nd ed" edited by Calvin

Egrin, John O. Godden, and Robert
Volpe (New York, 1979), p. 530). Lack
of sexual development, when it occurs,
is presumably due to other endocrine im-
balances and is correctable by means of
hormone treatment.

Rabbi Applebaum further suggests
that the cadaver pituitary may be remov-
ed by employing a procedure which does
not violate the prohibition against

desecration of the corpse. It is possible
to remove the pituitary by entering the
skull through the nostriL. This procedure
would leave no external sign of violation
of the corpse. It may be argued that the
prohibition against desecration of the

corpse applies only if the corpse is
violated in a manner which renders it
repugnant in the eyes of a beholder, This
argument is employed by R. lser
Yehudah Unterman, Kof Torah, Nisan-
lyar 5715 and Shevet Yehudah, pp.

320-321, in permitting removal of a cor-
nea from the eye of a corpse for the pur-
pose of a corneal transplant. Rabbi
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Unterman, who erroneously assumed
that only the cornea was removed from
the corpse, but not the eye itself (see
No 'am, II (5720), p. 91), argues inter

alia that, since the eyes of the deceased
are closed, it is impossible to discern the
absence of the cornea and hence the pro-
hibition of nivuf ha-met does not apply.
In a more limited manner, Rabbi Moshe
Feinstein fNo'am, VIL (5728), pp, 9-16J
sanctions postmortem needle biopsies
which do not involve an incision into the
body. Similarly, argues Rabbi Ap-
plebaum, removal of the pituitary
through the nostril would leave no mark
on the body and, hence, should not be
construed as a form of nivuf ha-met.

Against Rabbi Applebaum's thesis
it may be argued that even if it is ac-
cepted that a postmortem needle biopsy
and/or removal of a cornea do not con-
stitute nivuf ha-met, entry into the
cranium and removal of the pituitary
gland, even if not externally noticeable

after completion of the procedure,
would indeed constitute a form of nivuf
ha-met. If Rabbi Applebaum's argu-

ment were to be accepted, it would lead
to a even more radical conclusion.
Although such postmortem procedures
are performed only rarely, pathology
textbooks describe in detail a procedure
for a vaginal autopsy that enables

removal of all internal organs through
the vagina without leaving an external
mark on the body. It would appear that
this procedure certainly involves an im-
permissible violation of the corpse.

Granting, arguendo, that nivuf ha-met is
not simply any assault or violation of the
integrity of the corpse but is limited to a
procedure which causes repugnance in
the beholder, such a procedure is
rendered impermissible not only when
repugnance is associated with viewing
the corpse subsequent to completion of

the procedure but also if the procedure
causes repugnance in the eyes of the

beholder during the course of its perfor-
mance. Arguably, no such repugnance

occurs during the course of a needle
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biopsy, or perhaps even in removing a

cornca, but it certainly would occur dur-
ing the course of removal of visccra

through the vagina. By the same token,

similar repugnance would occur in
removing the pituitary gland through the
nose.

The second problem addressed by
Rabbi Applebaum is that of the prohibi-
tion against deriving benefit from a cor-
pse, This question is quite independent

of the first question concerning the per-
missibility of removing the pituitary
from the cadaver. The impermissibility
of that procedure would not in itself
preclude use of the pituitary extract post
factum.

R. Ya'akov Emden (She'efat
Ya'avetz, I, no. 41) and apparently

Mishneh fe-Mefekh, Hi/khot Avef 14:22
maintain that the prohibition against

deriving bencfit from a corpse is rab-
binic, not biblical, in nature. If so, the
use of pituitary extract would not be for-
bidden on this account. Rema (Yoreh

De'ah 155:3) rules that materials from
which benefit is prohibited by virtue of
rabbinic edict may be utilized on behalf
of any sick person even if the patient is
not in danger. The majority of rabbinic
decisors, however, maintain that deriv-
ing benefit from a corpse involves a

biblical infraction. Some maintain that
even materials from which it is biblically
forbidden to derive benefit may be used
by a sick person in an "unusual" or
"nonnatural" way (she-fo ke-derekh
hana'ah), since only "usual" or
"natural" benefit is biblically forbid-
den. However, R. Akiva Eger (Yoreh
De'ah 349:1) rules that in the absence of
a threat to life, a sick person may not
derive benefit from a corpse even in an
unusual manner. Some authorities per-
mit benefit to be derived from a corpse
provided that the tissue utilized is less
than the size of an olive. Mishneh fe-
Mefekh, Hi/khot A vef 14:22 cites con-
flcting authorities with regard to
whether or not it is permissible to derive
benefit from the corpse of a non-Jew.

The prohibition against deriving
benefit from a corpse may not apply to
the use of pituitary hormone for other
reasons, argues Rabbi Applebaum.
Teshuvot Mahaneh Hayyim, 11, Yoreh
De'ah, no. 60, permits an epileptic to
use a medicament if administered in a
compound mixed with the bones of
kosher animals. Similarly, the pituitary
extract would be permissible, according

to this opinion, when mixed with other
chemicals obtained from sources which

are entirely permissible. A second argu-
ment which may be advanced is that, in
contradistinction to other medicines

which have a direct effect, growth hor-
mones do not cause growth in and of
themselves but, instead, enable nutrients
to be metabolized in a way that enables

growth to occur. Hence the desired
benefit is obtained not from the
pituitary extract alone but from the hor-
mone in conjunction with nutrients.
Materials from which benefit may not be
derived may be utilized if the resultant
benefit is derived only in conjunction

with utilization of another permissible

material (zeh ve-zeh gorem).
Fortunately, these questions may

soon become academic. Research cur-
rently in progress involving experimenta-
tion with recombinant DNA shows par-
ticular promise for the development of
pharmaceutical drugs. It is reported that
several hormones, including pituitary
growth hormone, have already been
duplicated and now await further testing
before being placed on the market. (See

David V. Goeddel et aI., "Direct Ex-
pression in Escherichia Coli of a DNA
Sequence Coding for Human Growth
Hormonc," Nature, VoL. 281, no. 5732
(October 18, 1979), pp. 544-548.)
Hopefully, the use of synthetic HGH
will serve to obviate both medical and
halakhic problems.
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