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SURVEY OF RECENT HALAKHIC

PERIODICAL LITERATURE

THE SANCTITY OF THE LIBERATED
TERRITORIES

Judaism teaches that the historic
Land of Israel, in its entirety, is
endowed for eternity with a unique
sanctity, kedushat Eretz Yisrael..
Jerusalem and the West Bank are,
of course, integral parts of the

Land of IsraeL. These areas were
encompassed within the historic
borders of Eretz Yisrael during

both the First and Second Com-
monwealths. The sanctity of these
geographical areas is eternal.

The Six-Day War resulted in an
expansion of the borders of the

State of IsraeL. The newly-acquired
territories include not only Judea
and Samaria but also other areas
whose status is far less clear. This
has given rise to a number of ha-
lakhic questions all of which are
predicated upon the central issue
of whether or not the liberated
territories share in kedushat Eretz
Yisrael, the intrinsic sanctity of
the Land of IsraeL. The resolution
of this issue in the affrmative or

in the negative wil determine the

answers to be given to the following
questions:

i. According to Ramban and
other authorities who maintain that,
even subsequent to the destruction
of the Temple, residence in the
Land of Israel constitutes the ful-
fillment of a biblical command-

ment, is the commandment fulfilled

by one who dwells in the liberated
territories?

2. The Gemara, Ketubot 11 Db,

teaches that if either a husband or
wife desires to emigrate to Eri!tz
Yisrael the other is obliged to ac-

quiesce. Failure to do so is grounds,
for divorce. Can one, marriage
partner desirous of settling in one
of the newly-conquered territories
compel the other to do so as well?

3. The sale to a non-Jew of real
estate located within the bound-

aries of Eretz Yisrael constitutes

a biblical transgression. May real
estate in any of these territories be
sold to non-Jews?

4. Are the "laws contingent
upon the Land/' e.g., terumah,
ma'asrot and observance of the sab-
batical year, applicable to any or
all of these territories?

5. An inhabitant of Eretz Yisrot11

is forbidden to leave the Holy
Land except for a limited number
of specific purposes, e.g., the study
of Torah, or marriage, and even
then he may do so only temporari.
ly (Rambam, Hilkhot Melakhim
5: 9). May a resident of Israel exit
from areas acknowledged to be
part of Eretz Yisra.'!l proper in
order to enter any or all of the
liberated territories?

A number of articles have been
published recently which address
themselves to the basic issue, i.e.,
the intrinsic sanctity of the con-
quered territories. The first, by
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Rabbi Judah Gershuni, appeared in
Or ha-Mizrach, Nisan-Tammuz
5733, a special commemorative is-
sue marking the twenty-:fifth anni-
versary of the founding of the State
of IsraeL. A different version of this
article was published in the
5733 issue of Torah she be-'al Peh,
which also contains a contribution
by Rabbi Shiloh Rafael on the same
topic. The subject is again discussed
by Rabbi Aaron Soloveitchik in a
very incisive article which first ap-
peared in the 5734 issue of Torah

she-be-'al Peh and was subsequently
reprinted in three parts in the She-

vat, Adar and Nisan 5735 issues of
Ha-Pardes. The topic was discussed
earlier by Rabbi Eliezer Walden-

berg in a treatise published in Ker-
em Zion ha-ShaZ'!m, Otzar ha-Teru-
mot (Jerusalem, 5728), edited by
Rabbi Yitzchak RosenthaL. An ex-

panded version of this material is
included in Rabbi Waldenberg's
Tzitz Eli'.'!zer, X, no. 1.

The proliferàtion of material
dealing with the status of the lib-
erated territories testifies to the im-
portance attached to this question

as well as to the complexity of the
issues involved. The question is one
which does not have a simple an-
ç¡wer. In order to arrive at a halak-

hic determination it is necessary to
identify and analyze a number of
complex factors in light of the
often conflicting views of the vari-
ous early authorities who have
formulated definitive positions re-
garding criteria of kedushat Eretz
Y israel. Few subjects evoke the
fervor and enthusiasm of Jews the
world over as intensely as does the
Land of IsraeL. Despite the tech-
nical complexity of the subject
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matter, the interest generated by

this topic warrants a somewhat de-
tailed analysis.

I THE "FIRST" AND "SECOND"
SANCTIFICATIONS

Insofar as the question of the

sanctity of the Land is concerned,

the territory within the present en-
larged boundaries of the State of

Israel may be classified in terms of
three distinct categories:

1. Territories settled subsequent
to the conquest of the land of
Canaan by those who "ascended
from Egypt" and resettled by those
who returned from the Babylonian
Exile.

2. Territories now under the sov-
ereignty of the State of Israel which
were originally conquered by "those
who ascended from Egypt" but
were not resettled subsequent to
the Babylonian exile.

3. Territories now within the
borders of the State of Israel but
which were neither conquered by
those who ascended from Egypt
nor settled by those who returned
from the Babylonian captivity.

All territories conquered by those
who ascended from Egypt and
settled by returnees from Babylonia
share eternally in the sanctity of

Eretz Yisrael regardless of whether
or not they are incorporated within
the confines of an autonomous Jew-
ish state. This is so because while,
the original sanctification of the
Land in the time of Joshua lapsed
with the expulsion of the Jews fol-
lowing the destruction of the First
Temple, the second sanctification,
which occurred uoon the return
from the Babylonian exile, was ef-
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ficacious for posterity. Thus, the
newly-liberated areas of Judea and
Samaria are integral parts of the
Holy Land by virtue of Ezra's
sanctification and are endowed with
the self-same sanctity as all other
areas within the confines of the his-
toric boundaries of Eretz Yisrael.

II TEMPORARY vs. PERMANENT
SANCTIFICA nON

The halakhic distinction between
the original sanctification of the
Land of Israel in the days of Jo-
shua and his successors and its re-
sanctification by Ezra following the
return from the Babylonian cap-

tivity is somewhat extrinsic to the
basic issues of this discussion. How-
ever, since much of the subject-
matter is predicated upon the dis-
tinction between these two acts of
sanctification, some explanation of
the underlying concepts is in order.
The Talmudic principle is "kedu-
shah rishonah kidshah le-sha'atah
ve-lo kidshah le-'atid lavo" ~ the
first sanctification (in the days of
Joshua J was only for "its time," but
not for eternity. Joshua's sanctifica-

tion was temporary in nature and
was abrograted upon the destruc-
tion of the first Temple and the
attendant exile from the Land. In
contradistinction, Ezra's sanctifica-
tion is depicted as "kidshah le-

sha'atah ve-kidshah le-'atid lavo" ~
sanctification not only for "its

time" but also for eternity. This
sanctification of the Land remained
in effect not only during the period
of the Second Commonwealth but
is eternal in nature and can never
be abrogated.

A number of reasons have been

advanced by a variety of scholars
in explanation of the disparity be-
tween the sanctification by Joshua
which was temporary in nature and
that of Ezra which was permanent.

1. Rambam, Hilkhot Bet ha-Be-
chirah 6:16 and Hilkhot Terumot

1 : 5, explains that since the original
Jewish setters of the Land of Israel
in the days of Joshua sanctified the
land by the very act of conquest,

their sanctification remained in ef-
fect only until the land was lost
through conquest. Ezra's sanctifica-
tion was not effected by an act of
conquest but simply by virtue of
the returnees being seized of the

land (chazakah) and hence did not

lapse.
This explanation, however, pre-

sents an obvious conceptual prob-
lem. The original settlement as a
result of conquest also resulted in

the inhabitants being seized of the

land. Since the original settlement

involved chazakah as well, why did
it lapse? Kesel Mishneh, Hilkhot
Bet ha-Bechirah 1: 16, raises the
question and leaves it unanswered.

The question may perhaps be re-
solved on the basis of the Palestin-
ian Talmud, Shevi'it 6: 1. This
source indicates that the mode of
sanctification utilzed by Ezra, viz.,
chazakah, could not have been em-
ployed in the original settlement.
Citing the verse, "And the Lord
your God wil brin'p you into the
land . . . and He wil do good unto
you and make you more than your
fathers" (Deuteronomy 30: 5) the
Palestinian Talmud states that, in
contradistinction to the earlier sanc-

tification, Ezra sanctified the land
even though it did not achieve
political autonomy but remained a
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vassal state owing fealty to the
kings of Persia and Medea. Since
this sanctification was a divine ben-
eficence, and not contingent upon
conquest of territory, it did not
lapse when the land was taken from
IsraeL.

2. Chayyim Sh a 'ai, II, no. 39,

and Tz'lach, Berakhot 4a, resolve
this question by stating that sanc-
tification is contingent upon inten-
tion. Sanctification of the Land is
effected by virtue of acquiring title.
Accordingly, such sanctification re-
mained conditional upon retention
of title. The Land was originally
acquired by means of conquest;
there was no intent at that time to
acquire title by any other means.
This is significant because acquiring
of title (kinyan) is predicated upon
intent (kav.anah) . Title acquired

through conquest is lost through

conquest, and hence sanctification
lapsed with the loss of the Land.

Although title, and hence sanctifica-
tion, acquired by means of chaza-
kah does not lapse in this manner,
there was no intent in the time of
Joshua to acquire title by means of
chazakah. In the absence of intent,
the act of chazakah is of no legal
significance. In the time of Ezra
there was intent to acquire title by
means of chazakah. Title to Eretz
Yisrael acquired in this manner
does not lapse and, accordingly,
Ezra's sanctification was permanent
in nature.

3. In a somewhat different man-

ner, Mikdash David, III, no. 55,
p. 4a, explains that sanctification
must necessarily take place at the
moment of acquisition. In the time
of Joshua when conquest was nec-
essary, acquisition took place at the
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time of conquest. At that moment
there was, as yet, no act of chaza-

kah. In the time of Ezra, when no
conquest was necessary, acquisition
and immediate sanctification were
achieved by means of chazakah.
Sanctification achieved by means of
conquest lapses through conquest;

sanctification achieved through cha-
zakah is permanent.
4. Radvaz, Hilkhot Terumot

1: 5, also resolves the question by
explaining . that sanctification by
means of conquest may be nullfied.
Radvaz, however, explains that the
sanctification which took place in
the time of Ezra was different in
nature. The sanctification of Ezra,
declares Radvaz, was a "verbal
sanctification" and a verbal sancti-
fication can not be abrogated. This
form of sanctification was absent
in the time of Joshua.

5. Tosefot Yom Tov, in his
commentary on Eduyot 8: 6, fol-
lowed by Chatam Soler, Y oreh
D'!'ah, no. 333, explains that con-

quest can be nullfied since it is ef-
fected by force without the consent
of the previous proprietors. The
chazakah of Ezra cannot be null-
fied since it was carried out with
the consent of the rulers of Persia.
Divine consent to the original con-
ouest is not suffcient to convey

title in perpetuity since Israel's do-
minion was destined to be tempor-
ary in nature. The destruction of

the Temple and accompanying
desolation of the Land were fore-
told by the prophets. Accordin~ly,

as was the divine intention, the
orilÛnal sanctification which was
achieved by means of conquest
was, in turn, nullfied by conquest.

There is, however, no explicit
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prophecy with regard to the destruc-
tion of the Second Commonwealth.
The conquering nations were not
granted explicit permission to dis-
possess Israel from the Land.
Hence, the second sanctification
was permanent in nature.

6. Mekom Shemuel, no. 37, offers
a most intriguing explanation. The
Land of Israel was given to the
people of Israel on the express con-

dition that they observe the divine

commandments. This stipulation is
implicit in the words of the Psalm-
ist, "And He gave them the lands
of the nations and the labor of the
people did they inherit. That they
might keep His statutes and ob-
serve His laws" (Psalms 105: 44-

45). The first Temple was destroyed
because this condition was not ful-
filled. The Gemara, Y oma 9b, states
definitively that the first Temple

was destroyed because Israel was
. guilty of idolatry, sexual immorality,
and acts of murder. Idolatry, in
particular, is tantamount to renun-
ciation of the Torah in its entirety.
Since the people of Israel failed to
fulfill. the condition imposed upon
them, the gift of Eretz Yisrael was

annulled and the sanctity of the
Land abrogated. The second Tem-

ple, however, was destroyed not be~

cause Jews failed to observe basic
tents of Judaism, but because base-

less enmity (sinat chinam) was
rampant among them. Although
this was a grave transgression, nev-

ertheless, at that time, Jews basic-

ally did "observe His laws." Thus,
Jews did not fail to observe the con-
dition imposed upon them and
hence did not lose title to Eretz
Yisrael. Thus, in a sense, the Land
of Israel was "unjustly" taken from

the people of IsraeL. It is for this
reason, argues M ekom Shmuel, that
Jews stil retain title to the Land of
Israel and that, as a result, its in-
trinsic sanctity has not lapsed.

Whatever the ultimate rationale
may be, the qualitative distinction
between the first and second sanc-
tifications is clear. The territories
sanctified by Ezra are endowed with
eternal sanctity while those cap-

tured by Joshua but not resettled
in the time of Ezra are not endowed
with the self-same sanctity.

III JOSHUA'S SANCTIFICATION

The status of the areas conquered
during the time bf Joshua, but not

resettled following the Babylonian

exile, is a matter of controversy.

Numerous authorities maintain that
even these territories retain some
form of sanctity. Rambam, Hilkhot
T erumot 1: 26, rules that insofar
as terumot and ma'asrot are con.
cerned, the sanctity of these terri-
tories lapsed with the Babylonian

expulsion. Yet, with regard to other

regulations, Rambam indicates that
such areas are deemed to be part
of Er.'!tz Yisrael. Although the bib-
lical form of ordination required

for serving as a member of a Bet
Din empowered to impose fines and
corporal punishment can be con.
ferred only in Eretz Yisrael. Ram-
bam, Hilkhot Sanhedrin 4:6, states
that all territories conquered by

those who ascended from Egypt are
considered to be part of Eretz Y is-
rael insofar as this stipulation is
concerned.

Radvaz, in his commentary ad
locum. citing Kattor va-Ferach
10:38, indicates that such areas are
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also to be deemed part of Eretz
Y israel insofar as fulfillment of the

commandment of dwelling in the
Land of Israel is concerned. This
is also the opinion of Ramban (ad-
dendum to his commentary on the
Talmud, Gittin 2a), Ba'al ha-Teru-
mot (cited in SeIer Eretz Yisrael

26:7), Chazon Ish (Zer'aim 3:19),

and Rabbi A. 1. Kook (introduction
to Shabbat ha-Aretz). Thus, these

authorities maintain that, although

produce grown in these areas is ex-
empt from the "commandments
contingent upon the Land," never-

theless, these territories do enjoy
the status of Eretz Yisrael proper

and this sanctified status is manifest
in other areas of Jewish law. Tosa-

lot, Gitin 2a, however, is of the
opinion that areas not resettled by

those who ascended from Babylonia
are endowed with no sanctity what-
soever and hence one who dwells
in such territories does not fulfill
a mitzvah.

The position of Maharit with re-
gard to the status of these areas is
most interesting. Agreeing with To-
salot, Maharit, I, no. 47, rules that
those territories cannot be regarded
as part of Eretz Yisrad for pur-

poses of fulfillment of the com-

mandment of dwelling in the Land
of IsraeL. Yet, M aharit concedes

that such areas must be considered

to be part of the historic homeland
of the people of Israel even though
they were not resettled in the days
of Ezra. He points out that the
patriarchs sought a burial place in
Israel even before it became sanc-
tified as the homeland of the Jew-
ish people.
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iv COMMUNAL VS. PRIVATE
CONQUEST

It is also possible for areas which
were neither conquered nor settled
in the time of Ezra, or even in the
time of Joshua to become sanctI-,
fied as integral parts of the Land
of IsraeL. Commenting on the verse,
"Every place where your foot shall
tread shall belong to you" (Deuter-
onomy 11 :24), Silri, Eikev 51, in-
dicates that the Torah here declares
that all conquered territories, even
those lying outside the biblical
boundaries of Eretz Yisrael, are en-
dowed with the sanctity of the Holy
Land. Thus, Rambarn, Hilkhoi Me-
lak him 5: 6, writes, "All territories
which Israel conquers by means of
a king upon the instruction of the
Bet.Din . . . are for all purposes as
the Land of Israel which was con-
quered by Joshua." (See, however,

Radvaz, Hilkhot Terumot 1 :3.)
Rambam, it should be noted, stipu-
lates that a Bet Din (i.e., the San-
hedrin) is required in order to ef-
fect the sanctification of territory
outside the boundaries of Erelz
Yisrael-a factor which was clear-
ly absent in all conquests of the

modern era.
Rabbi Soloveitchik addresses

himself to the question of whether
or not conquest by the armed forces
of the State of Israel confers sanc-

tification upon such territories. It
is axiomatic that only territory ac-
quired by "communal" conquest
may be endowed with sanctity; ter-
ritory conquered by an individual
or by a group of individuals does

not acquire sanctity. Accordingly,
the crucIal problem is whether or
not the conquest of the territories
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in question constitutes a "commun-
al" conquest. If these conquests are

deemed to be "communal" con-
quests, it follows that sanctification

did occur; if, however, the con-.

quests are not deemed to have been
communal in nature, the status of
those territories is similar to that
of "Syria," the territory conquered
by King David, which was not
deemed to have been sanctified be-
cause it was an "individual" or "pri-
vate" conquest.

Rashi, Gitlin 8b, enumerates the

criteria of "communal conquest" as
distinct from "private conquest"
and indicates that David's conquest

was private in nature because Da-

vid's conquest was (1) for his per-
sonal benefit, (2) carried out with-

out prior consultation of the urim

ve-tumim and (3) did not involve
600,000 people. In contradistinc-
tion, Joshua's conquest was for the
benefit of the entire people, was

carried out only after consultation

of the urim ve-tumim and involved

all of Israel, i.e., a community of
600,000 warriors.

Tosafot, Gittin 8b and 'A vodah

Zarah 21a, presents a different cri-
terion for distinguishing between

"communal" and "private" con-
quests. David's conquest was "pri-
vate" because it was carried out
prior to the conquest of Eretz Yis-

rael in its entirety. Since, at the

time of David's war against Syria,
Jerusalem was stil in the hands of
the Jebusites the conquest of the
Land of Israel proper was not yet
complete and, hence, no other con-
quered territory could become sanc-
tified.

Rambam espouses a third posi-
tion in his enumeration of the con-

ditions to be fulflled in order that

a conquest be deemed "communal"
in nature. In Hilkhot Terumot 1 :2,
Rambam states that a conquest is
"communal" in nature only if car-
ried out by a king or a prophet with
the approval of the majority of Is-
raeL. In Hilkhot Melakhim 5: 6,
Rambam speaks of the approval of
the Sanhedrin rather than of the

approval of the majority of IsraeL.

Presumably, Rambam's position is
that the Sanhedrin serves as the

representative of the people and
that approval of the Sanhedrin is
tantamount to approval of the en-

tire populace. ref., the comments
of the Brisker Rav, R. Yitzchak

Ze'ev Soloveitchik, as cited by R.
Judah Gershuni, Mishpat ha-Meluk.
hah, Hilkhot Melakhim i : 3).
In Hilkhot Terumot, Rambam
does not mention the need
for consultation of the urim ve-

tumim. However, in his Seier ha-
Mitzvot, shoresh 14, Rambam
states that a communal conquest
requires a king, Sanhedrin and urim
ve-tumim. Rabbi Soloveitchik
points out that this discrepancy can
be resolved if it is understood that
the urim v,'!-tumim is required not
for the act of conquest or for pur-

poses of conferring sanctity per se
but, rather, that, as a matter of
course, the king could not act with-

out consulting the urim w-tumim.
rSee Rambam, Hilkhot Kelei ha-
Mikdash 10: 12.) Thus, the require-
ment for prior consultation of the
urim ve-tumim is not a necessary

condition of sanctification but a
limitation upon legitimate exercise
of the royal prerogative. SeIer Mitz-
vat Gadol modifies the requirement

that the conquest must be carried
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out by a king and states that a
communal conquest undertaken not
only by a king but even by a judge

(shofet) confers sanctity. In Hilk.
hot Terumot 1: 3, Rambam adds a.
condition identical to that recorded
by Tosafot. Here, Rambam declares
that conquest confers sanctity only
if all of the Land of Israel proper
has been conquered previously.

On the basis of Tosafot, 'A vodah
Zarah 21a, Rabbi Soloveitchik ar-
gues that, in defining what consti-
tutes a "private" rather than a

"communal" conquest, Tosafot, in
actuality, distinguishes between two
geographic areas. There is an ap-

parent discrepancy with regard to

the boundaries of the Land of Is-
rael as they are described in the

Bible. Numbers 34: 1-12 gives the
borders in great detail, and includes
the names of cities along the bor-
ders. Deuteronomy 11: 24, employ-
ing much broader language, states
that the boundaries shall extend

"from the wilderness, and the Le-
banon, from the river, the river Eu-
phrates, even unto the hinder sea."
The latter description quite obvi-
ously encompasses much more ter-
ritory than is included in the boun-
daries described in Numbers. Rabbi
Soloveitchik indicates that the en-

hanced territories referred to in
Deuteronomy were merely prom-
ised to Abraham, whereas the more
limited area described in Numbers
was actually "given as a gift" to
Abraham. It was only 'the latter ter-
ritory which was actually conquered
by "those who ascended from
Egypt." Nevertheless, Ramban, in
his commentary on Deuteronomy
11 : 24, writes that the people of Is-
rael were commanded to conquer
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even the additional territory lying
outside the borders described in

Numbers but encompassed within
the boundaries indicated in Deuter-
onomy. Syria-the area captured
by King David-clearly lies within
those boundaries. However, since
Tosafot considers Syria to be a
"private" conquest, because it was
conquered before the conquest of

the Land of Israel in its entirety,
a new conclusion emerges. Accord-
ing to this reasoning it would ap-
pear that the mitzvah of conquering
Er.~tz Yisrael requires that the ter-

ritory described in Numbers be
conquered, before any attempt is
made to take areas within the larger
boundaries described in Deuter-
onomy. .

In light of this analysis, Rabbi

Soloveitchik argues that Tosafots
position is that once Eretz Yisrael
proper is captured in its entirety
any individual may conquer any
area within the more inclusive
boundaries of Deuteronomy and
that such territory automatically be-
comes endowed with the sanctity of
Eretz Yisrael. Neither a king, urim
ve-tumim, Sanhedrin, nor 600,000

people are necessary since such ter-
ritories are within the confines of
the area divinely promised to Abra-
ham. Beyond those boundaries,
however, even Tosafot agrees that
any additional conquest is endowed
with the sanctity of Eretz Yisrael

only if all the enumerated condi-

tions are fulfilled.
This view is, however, contra-

dicted by another authority. Rab-

benu Ya'akov, - author of the Tur

Shulchan 'Arukh, writes in his
Hi/khot Eretz Yisrael that, in any
period of history, any place con-
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quered by those who ascended from
Egypt which is "set aside for Jewish
habitations and the fields are set
aside for Israel and there is no fear
of the gentiles upon them that they
may drive them therefrom, this is
its sanctification and ma'aser is
biblically obligated." Thus, the au-
thor of the Tur maintains that any

area settled by those who ascended
from Egypt becomes resanctified
by virtue of Jewish settlement. He,

however, maintains that even after
settlement of Eretz Yisrael by those

who ascended from Egypt, "private"
conquests of an area within the

borders described in Deuteronomy
but not conquered by those who
ascended from Egypt, does not con-
stitute sanctification; Tosafot, in
disagreeing, maintains that once
Eretz Yisrael proper is conquered,

conquest by any individual of ter-
ritory within the borders described

in Deuteronomy confers sanctity
as an integral part of the Land of
IsraeL. Rabbi Soloveitchik points
out that all the territories oècpied
as a result of the Six-Day War are
within the confines of the borders

promised to Abraham as delineated
in Deuteronomy. Hence, argues
Rabbi Soloveitchik, all of the occu-
pied territories, including those
areas not conquered by Joshua, are,
according to the position of Tosa-

fot, endowed with the sanctity of
the Land of Israel; whereas, accord~
ing to the authorities who disagree
with Tosafot, areas which were pre-
viously never part of the territory
of a Jewish commonwealth are not
endowed with sanctity.

With regard to the status of those
territories now under the sovereign-
ty of the State of Israel which were

originally conquered by those who
ascended from Egypt but were not

resettled by those who returned
from Babylonia, Rabbi Soloveitchik
is of the opinion that, according to
Rashi, who requires 600,000 people
and urim ve-tumim, no sanctifica-
tion has occurred and hence there
exists no obligation with regard to
terumot and ma~asrot. According

to Rambam the necessary condi-
tions for sanctification include eith-

er a king or a prophet as well as

the approval of either a majority

of Israel or of the Sanhedrin. Both
Rambam, Hilkhot Terumot 1 :2,
and Rashi, Gittin Sa, state that the
conquest must be carried out "with
the knowledge (in the sense of ac-
knowledgment or agreement) of the
majority of IsraeL." Since these con-
ditions have not been fulfilled, ar-
gues Rabbi Soloveitchik, there ex-
ists no sanctity according to Ram-
bam. It is true that, according to

SeIer Mitzvot Gadol, an annointed

monarch is not required and sanc-
tification can be achieved if the
conquest is carried out under the
l~adership of a judge. It may well
be argued that the government of

Israel is equivalent in status to a
"judge." Nevertheless, ev~n accord-
ing to Sefer Mitzvot Gadol, the

prior approval of a majority of Is-
rael is required. This, argues Rabbi
Soloveitchik, was absent in present-
day conquests. Since the majority
of the members of the community
of Israel do not reside in the State

of Israel, it can hardly be insisted
that the Six-Day War was waged
with their prior agreement.

In opposition to this view, both
Rabbi Rafael and Rabbi Gershuni

argue that neither the absence of a
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king nor of a Sanhedrin constitutes
an impediment to sanctification.
They assert that Rambam's refer-
ence to a "king" does not connote

exclusively a monarch enjoying
royal prerogatives, but includes any
offcial or any governmental body
in whom ruling authority is vested.
The king, in waging war, merely
serves as an agent of the nation. In

the absence of a monarchy, author-
ity for the declaration of war is

vested in the established state au-

thority. Earlier, Rabbi Shlomo Y 0-
sef Zevin, Torah she-be'al Peh
5731, had pointed out that this con-
tention is borne out by the termin-
ology employed by Ramban in his
addendum to Rambam's Sefer ha-
Mitzvot, 10 tataseh, no. 17. In dis-
cussing declaration of war, Ramban
states that this is the prerogative of
"the king, the judge or whoever

exercises authority over the people."
(This position was first formulated
explicitly by Rabbi Abraham i.
Kook, Mishpat Kohen, no. 144, sec.
i 5, and was endorsed by Rabbi
Eliezer Waldenberg, Hilkhot M e-

dinah, I, no. 3, chap. 5 and Tzitz
Eliezer, X, no. 1, chap. 3, sec. 14,
and by Rabbi Benjamin Rabinowitz-
Teumim, Moriah, Tevet 5735. Rab-
bi Waldenberg maintains that this
is also the opinion of R. Ya'akov
Emden, Mor u-K.~tziah 306. See
also TRADITION, Winter-Spring
1972, pp. 115-1.16.)

Both Rabbi Rafael and Rabbi
Gershuni assert that agreement of
"the majority of Israel," as required
by Rashi and Rambam, refers to
Jews residing in the Land of IsraeL.
Hence, in order for territorial ac-
quisitions to become sanctified, ap-
proval of the miltary operation
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need be secured only from 'a ma-
jority of those Jews who reside in
the State of IsraeL.

Rabbi Soloveitchik disagrees with
this position. It is his contention

that, since the obligation with re-
gard to conquering and settling the
Land of Israel is incumbent upon
all of the community of Israel, the
agreement of "the majority of Is-
rael" must refer to the entire com-
munity of Israel and not only to
the residents of Eretz Yisrael. Rab-
bi Waldenberg, Tzitz Eli'ezer, X,
no. 1, secs. 9-12, argues that

600,000 Jews constitute an entire
"community." Hence, following the
settlement of 600,000 Jews in Is-
rael, conquest of territory is not
contingent upon the approval of
Jews in the Diaspora.

It should be noted that, accord-

ing to one authority, the require-
ments of a king and a majority of

Israel posited by Rashi do not ap-
ply to areas already conquered by

those who ascended from Egypt.
Mabit, Kiryat Seier, Hilkhot Teru-
mot, chap. 1, writes "A king or
prophet and a majority of Israel
are required . . . for the first con-
quest. But, for the second conquest,
since the Land of Israel has already
been sanctified even though (that
sanctity J has been abrogated, a ma-
.¡ority of Israel is not necessary . . ."
(This is also true for Rashash, Edu-
yot 8: 6, whose position wil be ex-
amined subsequently in more de-
tail.) According to these authori-
ties newly-occupied territory lying
within the area conquered by those
who ascended from Egypt must be
viewed as sanctified territory.

Rabbi Rafael, however, states
that, with the exception of Judea
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and Samaria, the newly-occupied
territories do not lie within the area
settled in the time of Ezra or even
within the areas captured by those

who ascended from Egypt. Rabbi
Rafael does not follow the view of

Rabbi Soloveitchik in positing dif-
ferent prerequisites for the sancti-

fication of territory within the con.
fines of the borders vouchsafed to

Abraham. Therefore, he finds no
grounds for assuming that any of

these territories have become sanc-
tified. However, settlements such as
Metullah and the northern areas,
which were incorporated within the
boundaries of the State of Israel
even before 1967, are located in an
area conquered by those who as-
cended from Egypt but not reset-
tled by Ezra. According to Rabbi

Rafael, insofar as the mitzvah of
dwellng in the Land of Israel is
concerned, the status of this area
is affected by the controversy be-

tween Tosafot. and Rambam. Ac-
cording to Rambam (and other au-
thorities cited earlier) those areas

. are part of Eretz Yisrael for all
purposes save for the obligation with
regard to terumot and ma'asrot; for
Tosafot they are part of the Dias-

pora.

V GAZA

Rabbi Gershuni makes an inter-
esting observation with regard to
the status of Gaza. Teshuvot Rad.
vaz, V, no. 1105, asserts that Gaza
was definitely conquered by those
who ascended from Egypt but ex-
presses uncertainty with regard to
its resettlement in the days of Ezra.
However, this view is contradicted
by R. Isaac Trani, Teshuvot Ma-

harit, I, no. 47. The latter respon-

sum is in answer to a question
posed by a man who had married
in Egypt and wished his wife to ac-
company him in making their home
in Gaza. Maharit was asked wheth-

er the wife could be compelled to

do so since a wife must join a hus-
band in settling in Eretz Yisrael
and vice versa. Essentially, the
question was whether or not Gaza
is considered to be part of the Land
of IsraeL. Maharits answer was in
the negative. He maintained that

Gaza was definitely not settled by
the returnees from Babylonia and

ruled that, even assuming that it
had been conquered by those who
ascended from Egypt, the wife
could not be compelled to live there
since "commandments contingent
upon the Land" are not observed
in such areas.

VI THE GOLAN

There is also some controversy

regarding the status of the Golan.

Rabbi Rafael states that the Golan
was among the territories conquered
in the days of Joshua. Tosafot, Ye-

vamot 16a, cites two opinions with
regard to how much of this terri-
tory was settled by the Babylonian
returnees. According to one opin-
ion, only the northern section, i.e.,
the land of Bashan north of the
river Yabok was settled; according
to the second opinion, the entire
area extending south to the river
Arnon was settled. The latter opin-
ion is also held by S.'!fer Mitzvot
Gadol, 161; Mahari Kurkos, Hilk-
hot Shmittah ve-Yovel 4:28; and

Radvaz, Hilkhot Terumot 1 :2. (See
also Perashat Derakhim, no. 5; Ye-
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shu'ot Malko, Hilkhot Terumot
1 :2, and Yoreh De'ah, no. 67; and
Chazon Ish, Shevi't 3 :25.) Rabbi
Gershuni, in his Torah she-be- tal
Peh article, cites the geographical

descriptions of Kaftor va-Ferach

and declares that, according to To-
safot, the cities of the Golan are
included in the sanctified areas.
However, in his article in Or ha-
Mizrach, Rabbi Gershuni cites
Makkot 9b in showing that the
Golan is part of the territory of
Transjordan and hence not sancti-
fied insofar as terumot and ma'asrot
are concerned. For other purposes,

such as fulfillment of the command-
ment to dwell in the Land, the earli-
er cited controversy between Ram-
barn and Tosafot is germane.

VII SOUTHERN TERRITORIES

Insofar as the Negev and the
southern territories are concerned,

the Mishnah, Gittin 2a, indicates
that Ashkelon was the southern
boundary of Eretz Yisrael. Ram-

barn maintains that those who as-
cended from Egypt conquered no
territory south of Ashkelon and
that Ashkelon was always the
southern boundary. However, most
other authorities maintain that in
the time of Joshua territories south
of Ashkelon were also captured and
that the Mishnah, in speaking of

Ashkelon as the southern border,
refers only to areas regained in the

time of Ezra and gives the bound-

ary which existed in the time of
the Second Commonwealth. Ac-
cording to these authorities, at least
some of the areas south of Ash-
kelon fall into the category of terri-
tory captured by those who ascend.
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ed from Egypt but not retaken by
the returnees from Babylonia.
There is considerable evidence in

support of this view. I Kings 8: 65

speaks of the south of Israel as
being populated by Jews "until the
river of Egypt." Targum Y onatan

(Genesis 15 : 18) translates the
words "nahar mitzrayim" as the
"Nile of Egypt." Radvaz, Hilkhot

Terumot 1: 7, dismisses this view
and declares the river to be Wa'ad
al Arish. This is also the opinion of
Saadia Gaon. (See Tevu'ot ha-
Aretz, chap. 1, p. 27.) Saadia

Gaon states that Ma'alei 'Akrabim
of Numbers 34:4 is identical with
the area known as Aqaba. I Kings
9: 26 speaks of Solomon's domin-
ion as extending to EiIat; II Kings
14: 22 and II Chronicles 26: 2 speak
of the rebuilding of Eilat by Uz-

ziah. It is, however, generally as-

sumed that these territories were
not resettled by those who returned
with Ezra.

However, in his article in Or ha-
Mizrach, Rabbi Gershuni notes that
both the Book of Maccabees and
Josephus state that these territories
were captured by both the Macca-

bees and by Herod. If this. is the
case, exclusion of these areas from
the obligation of ttrumot and
ma'asrot is puzzling. Rabbi Ger-
shuni develops the thesis that only
those areas settled by Ezra were
permanently sanctified. Other areas
setted at a later time do not share

in this sanctity. (See also R.
Ya'akov Emden, Mor u-Ketzi'ah
306.) The Palestinian Talmud, She-

vi'it 6: I, cites the verse '\ . . and
He wiU do good unto you and make
you more than your fathers" (Deut-
eronomy 30:5) and interprets it as
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referring specifically to Ezra's re-
settlement of the Land of IsraeL.

The beneficence spoken of and de-
scribed as greater than that be-

stowed upon earlier generations is
understood by the Palestinian Tal-
mud as a specific "allusion to the
permanent nature of Ezra's sancti-
fication. According to Rabbi Ger-
shuni, the sanctity with which the
territories captured by the Macca-
bees and by Herod were endowed
was different in nature from the
sanctity of the areas resettled by

Ezra. The latter enjoyed permanent
sanctity by virtue of settlement. No
conquest was necessary since the
return and resettlement of the Land
was accomplished with the permis-
sion of the Persian rulers. The areas
captured by the Maccabees, and by
Herod, argues Rabbi Gershuni, en-
joyed sanctity solely by virtue of
conquest, as was the case in the
time of Joshua. Therefore, the sanc-
tity of those territories lapsed when
they were subsequently recaptured,
just as the sanctity of the areas

captured by Joshua lapsed when
those territories were conquered by

. gentile nations.
This position is, however, anti-

thetical to the opinion expressed

by R. Shmuel Strashon (Rashash)
in his commentary on IEduyot 8: 6.
This authority adopts the extreme

position that whenever "with the
permission of the king" a Jew pur-

chases land within the territory con-
quered by those who ascended from
Egypt, such land acquires the sanc-
tity of Eretz Yisrael. His argument
is that such an individual acquisi-

tion is similar in nature to that of
Ezra. The chazakah which con-
ferred sanctity in the time of Ezra

was effcacious precisely because it
was an act of settlement carried out
with permission of the ruling au-
thorities. For Rashash there is no
distinction between an individual
and a communal settlement with
regard to the "second sanctifica-
tion." It is, thus, clear that, accord~

ing to Rashash, the beneficence
which the Palestinian Talmud de-
scribes as having been conferred

upon Ezra was extended to subse-
quent generations as well. This in-
terpretation understands the Pales-

tinian Talmud as teaching simply

that authority for sanctification

through chazakah was withheld
prior to the time of Ezra.

VIII FURTHER ARGUMENTS
NEGATING SANCTITY OF
LIBERA TED TERRITORIES

Both R. Soloveitchik and R. Ra~

fael consider a further argument

against the thesis that the sanctity

of the Holy Land devolves upon
territories conquered in the Six-
Day War. Rambam, Hilkhot Me-
lakhim 5:6 and Hilkhot Terumot
1: 3, stipulates that additional ter~

ritories acquire the sanctity of Eretz
Yisrael only if they are conquered
subsequently to the conquest of
territories contained within the bib-
lically stipulated boundaries. Sifrî,

Eikev 51, indicates that. it is for
this reason that King David's con-
quest of Syria was deemed to be
"private" and .tence the territory
of Syria did not become sanctified.
An argument might, therefore, be
advanced that Sinai and Gaza did
not become sanctified in 1967 since
they were taken before Jerusalem

and other parts of Israel proper.
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However, the rationale underly-
ing this provision is somewhat ob-
scure. Sifri states that the sanctity

of the Holy Land did not devolve

upon Syria because, in failng first
to conquer Eretz Yisrael in its en-
tirety, David "did not act in accord-
ance with the Torah." If so, non-

sanctification of such territories re-
sults from the transgression in-

volved. Tosafot, 'A vodah Zarah
2 i a, indicates that the crucial fac-
tor impeding sanctification of such
territories is the prohibition against
their conquest prior to the conquest
of Eretz Yisrael proper in its en-
tirety. Following this line of rea-
soning, Rabbi Soloveitchik and
Rabbi Rafael argue that, in the ab-
sence of any other impediment,
territories conquered in a defensive
war, which clearly involves no
transgression, should be sanctified
even if such territories are con-
quered before portions of the Land
of Israel proper have been recap-

tured.
Rambam, however, fails to re-

cord that non-sanctification of pri-
vate conquests results from com-
mission of a transgression. Indeed,

Rambam, Hilkhot Terumot 1: 3,
states that the "private" conquest

of Syria by King David was carried
out with permission of the Sanhed-

rin. It is unthinkable that the San-
hedrin would sanction a forbidden
course of action. In codifying this
provision Rambam apparently bases
himself directly upon the verse, "Ev-
ery place where your foot shall
tread, yours shall it be." As indi-
cated by Sifri, this is a refer-
ence to territory lying outside the
area delineated by the biblical
boundaries extending "from the wH-

132

derness and the Lebanon, from the
river, the river Euphrates, even un.
to the hinder sea." It is from this
passage that Sifri derives the prin-
ciple that territory lying outside the
boundaries of the Holy Land may
acquire the sanctity of Eretz Yis-

rael. Rambam apparently inter-
prets this verse in a purely
descriptive sense. The phrase
"yours it shall be" is to be under-

stood as meaning that the territory
becomes endowed with the sanctity
of Eretz Yisrael only if conquered
subsequent to the territories speci-
ficallyenumerated. (See R. Shlomo
Zalman Auerbach, Ma'adanei Eretz,
Terumot i: 3.J Nevertheless, even
according to this understand-
ing of Rambam, argues Rabbi Ra-
fael, the regulation established with
regard to the order in which the

territories must be conquered ap-
plies only to the original sanctifica-

tion of Eretz Yisrael which took

place by conquest but not to the

subsequent sanctification by Ezra
which was effected by means of
chazakah.

(Rabbi Rafael's view requires
further examination in light of Rab-
bi Gershuni's distinction between

the sanctification of Ezra by means
of settlement and the sanctification
of territories conquered by the Mac-
cabees and Herod. As has been
shown, R. Oershuni maintains that
sanctification by virtue of chazaka/i
is limited to the returnees from

Babylonia. Subsequent territorial
::cquisitions achieved sanctification
by virtue of conquest rather than

settlement. If so, it may well be
that sanctification by means of
conquest can take place only when
Ereti; Yisrael proper in its entirety
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is in Jewish hands. J

Rabbi David Friedman of Kar-
lin, "Kuntres ha-Shevi'it," She'elat

David, I, 36, develops the thesis
that the requirement for the prior
conquest of Eretz Yisrael applied
only as long as the land was in-
habited by the seven nations of
Canaan. With the disappearance of
these nations, he maintains, this
prerequisite has lapsed.

Rabbi Gershuni advances yet an-
other consideration auguring against
recognition of the newly-liberated

territories as being endowed with
the sanctity of the Land of IsraeL.

He cites Tosafot, Yevamot 82b, to
the effect that in the time of Ezra
it was not mandatory that all cities
settled by those who returned from
Babylonia be sanctified with the
sanctity of Eretz YisraeL. Tosafot,

argues Rabbi Gershuni, apparently
maintains that verbal sanctification
was necessary as indeed is the case
with regard to the special sanctity
of Jerusalem and with regard to the
sanctity of walled cities. Hence, had
any city not been sanctified verbal-
ly it would have remained in its
previous non-sanctified state. Ma-
harit, I, no. 25, disagrees with To-
safot and maintains that 'the act of
settement itself constituted the act
of sanctification and that no verbal
sanctification was necessary. Rabbi
Gershuni cites authorities who
maintain that Maharits disagree-

ment with Tosafot is limited to
those areas within the boundaries

vouchsafed to the patriarchs. Only
those . areas divinely promised to
Israel do not require verbal sanctifi-
cation. Areas beyond these prom-
ised boundaries, he avers, must be
verbally sanctified. Rabbi Gershuni

argues that Syria and, according to
some authorities (Bet ha-Levi, II,
no. 50, and Tevu'ot ha-Aretz, as

cited by Birkei Y osef, Drach Chay-
yim 489), Transjordan as well, are
not included among the territories
promised to Abraham and hence
require verbal sanctification. This
verbal sanctification was, of course,
lacking in the conquests of the Six-

Day War.
R. Waldenberg, Tzitz Eli'ezer, X,

no. 1, secs. 18 and 26, presents an
argument which would supercede
all other considerations and pre-

clude sanctification of any of the
newly conquered territories, includ.
ing even those possibly conquered

by those who ascended from Egypt.
R. Waldenberg argues that only
territory captured for purposes of
settlement may become sanctified.
Areas conquered for purposes of
erecting defense fortifications or
for purposes of exacting tribute do
not become sanctified. R. Ya'akov
Emden, Mor u-Ketziah 306, indi-
cates that it was for this reason that
King Solomon's conquests in Le-
banon did not become sanctified.
R. Waldenberg argues that the ter-
ritories acquired in the Six-Day

War were seized for purposes of
defense and that, if peace were as-
sured, those territories would be
restored. Since this was the intent
at the time of conquest, he argues,

no conquest for purposes of settle-
ment ever took place and hence the
territories are not endowed with
the sanctity of Eretz Yisrael. Un-
fortunately, Rabbi Waldenberg's
thesis is not analyzed, or even men-
tioned, by any of the other schol-

ars.
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ix A FURTHER ARGUMENT
AFFIRMING SANCTITY

OF LIBERATED TERRITORIES

Rabbi Rafael advances an in-
genious argument which, if valid,
would lead to the conclusion that

the Negev as well as all the con-
quered territories are endowed with
the sanctity of Eretz Yisrael even

though those areas were not con-

quered or settled either in the days
of Ezra or of Joshua. As noted
earlier, Sifri declares that all con-
quered territories, including those
lying outside the biblical boundaries
of Eretz Yisrael; acquire sanctity

as integral parts of the Holy Land.
Rambam, however, stipulates that
sanctity is acquired only if such

areas are acquired by a king acting

upon the directive of the Sanhedrin.
It would appear that in the absence
of a Sanhedrin there can be no
sanctification.
However, Rabbi A. i. Kook,

Aflihpat Jrohtn, no. 145, argues

(on the basis of a discrepancy in
Rambam's language in Hilkhot Te.
rumot 1 :2) that sanctification is
contingent upon the Sanhedrin only
in cases of "permitted" wars, i.e.,
wars undertaken for purposes of
territorial aggrandizement. In such
instances, prior sanction of the San-
hedrinis required. Obligatory wars,

waged at the specific command of
the Torah, require no such permis-

sion. Rabbi Kook argues that since
permission of the Sanhedrin is not
required, territory conquered in the
course of obligatory wars is auto-
matically endowed with the sanctity
of the Holy Land. Wars of defense
are obligatory wars. Hence, argues
Rabbi Rafael, territories conquered
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as a result of the Six-Day War, since
it was a defensive war, are auto-

matically endowed with the sanctity
of Eretz Yisrael. The identicafargu-
ment was advanced earlier by R.
Waldenberg, Tzitz Eli'ezer, X, no.
1, sec. 18. Although Rambam de-
clares that conquered. territory ly-
ing outside the borders of the Land
of Israel becomes sanctified only if
conquered by a king, R. Walden-

berg, R. Gershuni and R. Rafael,
as noted previously, all contend that
the reference does not apply exclu-

sively to a monarch but includes

any government of IsraeL.

X STATUS OF
Returned

TERRITORIES

Yet another important difference
emerges from the disagreement be-
tween Rabbi Soloveitchik and Rab-
bi GershunI. Portions of the terri-
tory conquered during the course

of the Six-Day War have been re-
turned to the sovereignty of the na-

tions from whom they were taken
and additional territory wil un-
doubtedly also be returned. If these
territories have become sanctified,
does their sanctity lapse upon their
removal from the sovereignty of
the State of Israel? If the conquest
of the Six-Day War is equivalant
to "settlement by Ezra," then such
sanctity remains valid in perpetuity
and any produce grown in those
areas at any future time would be
subject to the ulaws contingent
upon the Land." This would appear
to be the case according to the au-

thorities who (following Rabbi
Soloveitchik's argument) maintain
that these areas have acquired sanc-
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tity. However, according to Rabbi
Gershuni's argumentation, the very

same authorities would maintain
that these areas were sanctified,
not by virtue of chazakah, as in the
days of Ezra, but rather by virtue
of "conquest." Hence, the sancti-
fication which occurred as a result
of conquest would lapse upon loss
of those territories, just as the sanc-
tification of Joshua lapsed when
those territories were lost with the
destruction of the first Temple. In-
deed, Rabbi Gershuni maintains
that the areas conquered by the

Maccabees and by Herod lost their
sanctity in precisely this manner.

It is readily apparent that it is
not easy to resolve the ambiguities

and differences of opinion sur-
rounding the question of which ter-
ritories are in fact endowed with
the unique sanctity of the Land of
IsraeL. The. people of Israel, how-
ever, awaits with eager anticipation
the time when many of these ques-
tions wil be resolved in an entirely

different manner. The Torah re-
cords that in His covenant with

Abraham the Almighty vouchsafed
to him territory vastly greater than
that included within the historic
boundaries of Eretz Yisrael. In the
Messianic era this territory wil be
incorporated within Eretz Yisrael

and wil indeed share in the eternal
sanctity of the Land of IsraeL.

REPAYMENT OF LOANS AND
CURRENCY EXCHANGE

The Israeli pound is offcially
pegged to the dollar. The value of
the lira is established by decree of
the government of the State of Is-

rael and over the course of the past
twenty-seven years it has been de-
valued on a number of occasions.
All offcial transactions take place

at the legally established rate. Since
there are stringent controls with re-
gard to the amount of Israeli mon-
ey which may be converted into
other currencies and of the circum-
stances under which such exchanges
may be made, there has emerged
a so-called free market where ex-
changes are made, albeit ilegally,
without regard for such regulations.
Understandably, the dollar and oth-
er hard currencies command a price
on the free market higher than the

offcial rate of exchange.

This situation leads to a most
interesting question with regard to
the laws of usury. Let us suppose

that a person has borrowed seven

lira. At the, current offcial rate the
currency he has borrowed is valued
at exactly one U.S. dollar. How-
ever, on the free market, the dollar
commands a significantly higher
price, approximately 8.50 pounds
at the current free market rate. The
question, then, is this: May the bor-
rower repay his debt in dollars at
the offcial rate of exchange? At

the offcial rate, the borrower is

paying no interest whatsoever; how-
ever, at the free market rate he is
paying à sum significantly greater
than the value of the pounds which
he has borrowed. Insofar as the
laws of interest are concerned, is

value determined by the legal rate
set by government authorities or by
the value actually commanded in
the marketplace?

This question was posed to a
number of Israeli scholars by Rabbi
Y osef Hertz. Their answers are col-
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lected and published in the Sivan

5734 issue of the Sephardic Torah
journal, Or Torah. The answers re-
veal a significant difference of opin-
ion among the respondents.

Rabbi Hertz himself is of the
opinion that, under such circum-

stances, repayment in the form of
American dollars constitutes usury.
He carefully points out that this is
so even though it may be forbidden
according to Halakhah to engage
in black market activities. Indeed
none of the respondents offers sanc-
tion for such ilicit activity. Rabbi

Hertz argues that while the govern-

ment may licitly regulate currency
exchange and while the populace
may be obliged to obey government
decrees, nevertheless, the intrinsic
value of currency cannot be changed
by government edict. The value of
any commodity is determined by
the price it actually commands in
the marketplace. He attempts to
show the cogency of his position
by means of a reductio ad absurd-
um. Suppose the government were

to decree the dollar to be totally
devoid of value and to forbid all
dollar transactions. Under such cir-
cumstances if, for purposes of con-
tracting a marriage, a woman were
to accept a dollar in place of a ring
or other object of value, would the
marriage be invalid? Rabbi Hertz
answers that since the dollar do,'!s
have a value, and despite govern-

ment regulations, can indeed be
sold on the free market, the mar-

riage is valid. Similarly, he argues,
insofar as the laws of usury are

concerned, the value of the dollar
is the value it commands on the free
market. Rabbi B. Mendelsohn con-

curs in the opinion that repayment
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of a debt in such a manner consti-
tutes usury. He argues that a lender

ho accepts payment in dollars is
grateful to the borrower for return-
ing an object of enhanced value

and this alone causes the transaction
to be usurious in nature.

Rabbi Menachem Aaronberg
adopts the opposite position and

rules that repayment in dollars is
not objectionable. He agrees with
Rabbi Hertz that the marriage of a
woman betrothed with a dollar
which had been banned by the gov-
ernment as legal tender would be
completely valid. The value of an
object for purposes of marriage is
contingent upon its value when ex-
changed for silver. Since the dollar
may be converted into silver, it is
an object of value even if it could
not, under any circumstances, be

converted into pounds. Further-
more, anything which is an object
of value in any locale may be util-
ized any place in the world for pur-

poses of contracting a valid mar-

riage. He argues, however, that for
determinations pertaining to usury,
the value of an object is determined
by the price it commands in the
locale where payment is made.
Since exchange of the dollar on the
free market is ilegal and punishable
by fine and imprisonment, it is not
freely exchangeable other than at

the offcial rate. Its value, then,

must be viewed as the price it com-
mands at the offcial rate of ex-
change.

Several of the respondents who

permit repayment in dollars under
these circumstances emphasize that
this procedure is permissible only

if payment in hard or more valuable
currency is not intended as an indi-
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cation of gratitude to the lender

for having extended the loan. Such

expression of gratitude would itself
be a violation of the laws of usury.

PAPER CUPS FOR Kiddush

Modern technology has made
available numerous time,. and labor-
saving devices. Among the oldest
and most ubiquitous are inexpen-
sive paper and plastic utensils
which have achieved great popular-
ity since their low cost allows them

. to be discarded after use. In the
Elul 5734 issue of Ha-Ma'or, Rabbi
Meir Ze'ev Goldberger addresses
himself to the question of whether

or not paper cups may be used for
kiddush on Shabbat and Yom Tov.
An earlier responsum dealing

with this question is included in the
most recent volume of Rabbi Moses
Feinstein's ¡grot Mosheh, Drach
Chayyim, III, no. 39. Rabbi Fein-
stein is somewhat ambivalent in his
answer. Shulchan 'A rukh specifies
that the kiddush cup must be un-

broken and free of cracks. Further-
more, if the cup is attached to a
pedestal, the pedestal must be intact
as well. Rabbi Feinstein explains

that a cracked pedestal disqualifies
the utensil for use as a kiddush cup
even though the portion serving as
a vessel is unbroken because, since
the kiddush cup is used in sanctifi-
cation of the Sabbath, it must be
"na'eh," an object of esthetic ap-
peaL. Applying this concept to the

question at hand, Rabbi Feinstein
finds that a kiddush cup designed

to be discarded immediately after

use cannot be used for purposes of

kiddush because it is not held in

regard. Nevertheless, concludes

Rabbi Feinstein, where no other
cup is available, "perhaps len-
iency is possible." The argument
in favor of use of paper cups for

kiddush, although not explicitly
formulated in ¡grot Mosheh, is that
since there is no halakhic require-

ment that the kiddush cup be pos-

sessed of any minimum financial
value, or that it be fashioned of

any particular material, an attrac-
tive cup made of paper may satisfy
the halakhic requirements. The fact
that the cup is discarded immedi-

ately and not preserved for reuse

may not be a sign of its intrinsic
lack of "value" but rather of the
affuence of a society which places

a higher premium on convenience
than upon preservation of material
goods.

Rabbi Goldberger cites a respon-
sum of another contemporary schol-
ar, Rabbi Ya'akov LifschItz, Mish-
nat Ya'akov, I, no. 6, sec. 8, in
which the author rules against the
use of paper kiddush cups on com-
pletely different grounds. Rambam,
Hilkhot Keilm 5 :7, rules that a
utensil fashioned from a horn which
is ordinarily discarded after use

cannot become ritually impure. Ac-
cording to Rabbi Lifschitz, Ram-
bam's reasoning is that an object
designed to be discarded does not

merit halakhic designation as a
"utensil" (keli). Since only "uten-

sils" are subject to defilement, the

horn described by Rambam re-
quires no purification. Similarly, ar-
gues Rabbi Lifschitz, since Jewish
law prescribes that the kiddush cup
must be a utensil, a paper cup
which is designed to be discarded

immediately after use does not meet
the halakhic specification of a
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"utensil" and, therefore, may not
be used for this purpose.

Rabbi Goldberger refutes this
contention by arguing that it is
based upon a misunderstanding of
Rambam's reasoning. Going back
to the original source of Rambam's
ruling, the Mishnah; Kelim 16:5,
Rabbi Goldberger argues that an
object designed to be discarded can-

not become defiled, not because it
fails to meet the conditions neces-

sary for designation as a "utensil,"
but because of a consideration
which is applicable only to the laws
of defilement. An object designed

for impermanent use, argues Rabbi
Goldberger, is not deemed suscep-

tible to defilement even though it
qualifies as a "utensiL." There are
indeed other objects which are de-

fined as "utensils" for other halak.

hic purposes, but are not subject to
defilement, e.g., vessels made of
stone. Accordingly, concludes Rab-
bi Goldberger, since paper cups
satisfy the criteria of "utensils,"

they may be utilzed for purposes of
kiddush.

Of course, in the performance
of mitzvot not all that is permis-

sible is optimaL. The Sages interpret
Exodus 15:2 as an exhortation to
perform mitzvot in as beautiful and
as aesthetic a manner as possible.

PAMPERS

Disposable paper diapers (com-

monly referred to by the popular

brand name, Pampers) which in
some areas have all but displaced
the traditional cloth diaper have

proved to be a boon to mothers
who hitherto had been forced to
choose between spending consider-
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able time in the tedious task of

diaper washing or subscribing to a
diaper service. The relatively inex-
pensive paper substitute is discard-
ed immediately after use. An added
convenience is the strip of gummed
tape, already affed to one side of

the diaper, which is simply pressed

firmly to the corresponding side
after the diaper is in place. This

effectively eliminates the use of
safety pins and the attendant dan-

ger of piercing either the baby or
the diaperer's own finger. It is the
use of this tape on Shabbat which
presents a halakhic question.

Sewing is one of the thirty-nine
categories of labor forbidden on the
Sabbath. The end result and the
purpose for which sewing is under-
taken is the fusion of two previous-

ly distinct components into a single
entity. Other procedures designed

to achieve the same effect, when
producd by a process other than
sewing, are also forbidden as a de-

rivative (toldah) of sewing. Thus,

for example, Rambam, Hilkhot
Shabbat 10: 11, rules that the past-
ing together of two or more pieces

of paper or leather by means of
glue is forbidden on Shabbat as a
derivative of sewing.

The applicabilty of this princi-
ple to the use of disposable diapers

on the Sabbath is examined by Rab-
bi Menashe Klein, Rosh Yeshivah
of Yeshivat Bet She'arim, in the
Iyar 5733 issue of the Yeshiva's

publication, Sha'arei Halakhot.
Rabbi Klein cites Bet Y osel, Orach
Chayyim 317, and Rema, Orach
C hayyim 317: 3 J who record two
conflicting views with regard to
whether or not the prohibition
against sewing encompasses sewing
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of stitches which are not designed

to be permanent in nature. Some

authorities are of the opinion that
the category of "sewing" includes

only sewing of stitches designed to
effect a permanent bond between
the articles so joined; temporary

stitches designed for subsequent re-
moval do not create such.. a pond
and h~nce do .not fall under this
prohibiton. Other authoritit$ are
of the opinion that permaneiwe is
irrelevant and maintain that the
act of stitching is forbidden under
all circumstances. Since gluing or
pasting is classified as an activity
forbidden on Shabbat as a deriva-
tive of "sewing," it stands to reason
that those authorities who view
temporary stitching as permissible
would also deem pasting for pur-
poses of forming a temporary co-

hesion to be permissible. Rema rules
in accordance with the lenient opin-
ion but admonishes that such ac.

tions should not be performed in
the presence of the untutored who
are likely to he unaware of the dis-
tinction between permanent and
temporary stitching. It would ap-
pear that the same restriction is
also applicable with regard to past-
mg.

However, Shulchan 'Arukh, Or-.
ach Chayyim 440:7, fails to make
any dist~nction between permanent
and temporary stitching, thereby
implying that even the sewing of
temporary stitches is forbidden on
Shabbat. Rabbi Klein cites Tehila/i
le-David 440:6 who opines that thl~
distinction applies only to the bib~

lical prohibition, but that all forms
of temporary sewing (and pasting)
are rabbinic ally proscribed.

Rabbi Klein also suggests a dis-
tinction between an act which by
virtue of its nature is inttinsically
temporary and an act which pro-
duces an effect which is permanent
in terms of potential durability but
is temporary only by virtue of in-
tent. A truly temporary act of sew-
ing (or pasting) he argues, is one

which must necessarily become un-
done of its own âccord. Pampers

are removed not because the
gummed tape becomes ineffective
and cannot Keep the diaper fastened
over an extended period of time but
because one desires to change the
soiled diaper. The original fastening
of the diaper, argues Rabbi Klein,

may well be deemed "permanent"
rather than temporary. '

Despite these considerations,
Rabbi Klein recognizes that ac-
cording to the opinion of a number
of authorities the use of disposable

diapers on the Sabbath is not ob-
jectionable. In his opinion, how-
ever, their use should nevertheless

be discouraged because of the ra-
sons indicated.

Removal of a disposable diaper
on Shabbat presents no halak4ic
problem. Since the diaper is not re-
usable, removal of the tape is prep-
aratory to disposal of the diaper.

Accordìngly~ since the effect is "de~
structive" in nature, the gummed
strip may be removed in order to
change the diaper.
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