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THE PARAMETERS OF

RABBINIC AUTHORITY:

A Study of Three Sources
One of the most crucial issues dividing Orthodoxy today involves the conflict over the boundaries and scope of the authority of Torah scholars or
gedolei Yisrae/. Beneath the rhetoric that so often accompanies discussion

of this matter, lies a serious question which demands a careful review, and

analysis of widely scattered and complex sources. The purpose of this
paper is to present a preliminary examination of some of these sources and
an analysis of their implications for the issue at hand.

Certain basic principles and guidelines must set the parameters and
tone of our discussion. While a degree of objectivity and fairness is crucial
to avoid simply accepting a predetermined conclusion, it is also important

to exercise the restraints imposed by faithfulness to the body and spirit of
traditional Jewish sources. Most significant for us is the obligation to maintain respect due Torah scholars. This is best reflected in the striking statement of R. Akiva (Baba Kamma 41b):" 'You shall fear the lord your God'-

this includes Torah scholars". The import and volatility of contemporary
issues cannot allow or excuse a deterioration in reverence and respect due
Torah leaders, even those who espouse an opposing point of view.1
Before entering into a substantive analysis of the sources, the ques-

tion of terminology must be raised. Some have noted that the term /lda'as
Torah" is endowed today with a meaning and significance it did not have in

classical rabbinic literature.2 However, this may reflect only a semantic
change and not affect the legitimacy and authority inherent in the concept
itself. In today's parlance, the term "emunat Hakhamim", found in Avot

(VI:5), is used interchangeably with "da'as Torah". The commentaries on
that passage in Avot offer a multitude of explanations for that term, and
while some differ from the contemporary usage of the phrase, and some
remain ambiguous, others actually point in the direction of its current connotation.3 In short, the classical interpretations of both of these phrases in
their original contexts cannot necessarily be utilzed to prove that it is inapDedicated to the memory of my grandmother, Henna bat ha-Rav Menahem Mordecai, a
woman of remarkable faith and devotion, whose love and reverence for the Torah and
Torah scholars was so natural and so pure.
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propriate to attribute certain powers to Torah sages. The original technical
meanings of these phrases have no bearing on the validity of the concepts
later associated with them.

Our analysis in this article wil center around three main sources: (1)
the mizvah of "/0 tasut', as it relates to the Bet Din ha-Gadol (the High

Court; henceforth BDHG); (2) a talmudic passage in Bava Batra; (3) a
Mishnah in Pirkei Avot. While these sources should be examined in light of
one another in order to achieve a comprehensive perspective, we should

not necessarily expect a neatly unified and uniform picture to emerge; thus
we wil examine each one independently in order to determine the nature
and scope of the authority, and the particular relevance, of each individual

source. At the very least, this provides us with a broad context within which
to judge and consider our own contemporary issues. A second article being
prepared for publication wil deal with other relevant issues not treated in
this study.
The first reference relevant to the authority of Torah scholars is found
in a strictly halakhic context. The Torah states (Deuteronomy 17:8-13):
If there be a matter concealed from you in judgment, between blood and

blood, between decision and decision, and between plague and plague, matters of controversy within your gates, then you shall rise and go up to the

place which the Lord your God shall choose. And you shall come to the
Kohanim, the Levites, and to the judge who shall be in those days, and you
shall inquire and they shall declare to you the sentence of the judgment. And
you shall do according to the sentence which they shall declare to you from

that place which the Lord shall choose, and you should observe to do according to all they teach you. According to the law which they shall teach you and
according to the judgment which they shall tell you, shall you act. You shall

not turn aside ("/0 tasur') from the sentence which they shall declare to you,
either to the right or the left.

A number of questions must be posed in the analysis of the mizvah of

"/0 tasur', the obligation to follow the BDHG: (1) Does the authority of
these Sages apply to judgments rendered on all types of issues, halakhic
and otherwise? If not, what determines which issues are included? (2) What

is the nature of the authority of the BDHG, and how does this affect the
scope of the issues they rule upon? Does the extent of their authority vary

depending on the type of issue being dealt with? (3) In an area which does
fall under the authority of the BDHG, may an individual disagree with their
judgment and, if so, when? (4) Does "/0 tasut' apply only to the BDHG, or
to the gedo/ei Torah of every generation as well Related to this, what criteria determine which individuals qualify as gedolei Torah for the purpose of

this issue? This article wil discuss the first two questions; the other issues
wil be dealt with in the supplementary article.
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The Rambam (Hil. Mamrim 1:1-2) writes:

The Bet Din ha-Gadol in Jerusalem constiutes the foundation of the Oral
Law. . . . Whoever believes in Moses, our teacher, and his Torah, is bound to

follow their guidance in the practice of religion and to rely on them. . . .

Whether (the direction given by them is) with regard to matters that they
learned by tradition-matters that form the content of the Oral Law . . . or
with regard to measures devised by them to serve as a safeguard for the
Torah (/'seyag la-Torah"), measures designed to meet the needs of the times,
comprising decrees, ordinances, and customs ("gezerot, takkanot, minhagot')
. . . obedience to the direction given by them is a positive command. . . . For

Scripture says, "According to the law which they shall teach you"-this refers
to the ordinances, decrees, and customs which they shall instruct the public
in order to strengthen the religion and rectify the world (/e-hazek ha-dat u-Ie-

taken ha-olam").

This last phrase of "u-/e-taken ha-o/am" is significant. In addition to

acknowledging rabbinic ordinances for the purpose of "strengthening the
religion", the Rambam also recognizes that the BDHG could issue decrees,
'Ita rectify the world".

The Rambam clarifies this phrase in the Introduction to his Commentary on the Mishnah. He writes that takkanot and minhagot "are laws which
have been legislated through analysis, for the organization of matters among
people, something which does not add or detract from the Torah, or matters

which engender an improvement in matters relating to religion. . . . Some
are related to the area of 'prohibited and permitted', and some to monetary

matters. . .".4 Thus, this mandate certainly seems to include the right to legislate societal issues, and, in fact, we find such matters codified and incorporated into Halakhah throughout the course of history.s
The author of the Sefer ha-Hinukh (#496) also attributes very broad

powers to the BDHG. He states that "/0 tasur' obliges us to obey that
court:
and to do whatever they command us regarding the directions of the Torah
relating to that which is permitted or prohibited, pure or impure, guilty or

innocent-in every issue that appears to them to enhance and establish our
religion. . . . It makes no difference whether it is an idea which they have

con-

eluded independently. . . or something that they agree constitutes a fundamental part of Torah, or any other issue in which it appears to them that the
matter is such-in everything we are obligated to listen to them.

At first glance, the Sefer ha-Hinukh's phrase "or any other issue. . ."
appears to broaden the jurisdiction of the BDHG indefinitely, beyond the
mandate "to strengthen the religion and rectify the world" as formulated by
strongly-worded statement actually
the Rambam. In fact, however, this
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appears to be drawn from the Serer ha-Mizvot of the Rambam.6 It therefore
seems reasonable to conclude that the Serer ha-Hinukh is simply paraphras-

ing the dual areas of jurisdiction outlined by the Rambam, and thus "any
other issue" is synonymous with the legislation "to strengthen the religion

and rectify the world". Therefore, the parameters of this area of authority,
as defined in the Commentary on the Mishnah, would equally reflect the
Serer ha-Hinukh's position.
In summary, these sources posit that the Sages of the BDHG may
independently enact decrees and require certain behaviors which they feel
wil ultimately benefit either Judaism in general or the society as a whole.?
In his commentary to the Rambam's Serer ha-Mizvot (Shoresh Aleph),

the Ramban takes issue and claims that "10 tasur' obligates us to accept

only the BDHG's interpretations of biblical commandments, but authorizes
their independent rabbinic ordinances "only (as) a semakh" ("semakh bialma"), which denotes that it does not serve as a direct biblical source.8 This

understanding of "10 tasur', however, raises the question of the legal basis
of the authority which empowers the BDHG to issue and enforce gezerot
and takkanot as an integral part of Halakhah.9
in several ways. Rabbi Elhanan Wasserman quotes his teacher, Rabbi Hayyim Soloveitchik, who mainThe Ramban's position may be explained

tained that the Ramban actually concurs with the Rambam that "10 tasut'
obligates one to adhere to the ordinances of the BDHG, but his disagreement focuses on the nature of this obligation. The Rambam posits that the
separate rabbinic ordinance itself takes on the quality and nature of a biblical commandment; the individual is now commanded to fulfil the specific
enactment of the BDHG, just as he must fulfil every biblically ordained miz-

vah. The Ramban however, disagrees, claiming that "10 tasut' adjures one
generally to follow all enactments of the BDHG, while the specific enactment itself remains rabbinic in nature, and does not acquire an inherently
biblical status.

10

In attempting to find a source for the Ramban's position, Rabbi

Wasserman also suggests an intriguing explanation for the need for rabbinic
enactments and ordinances in addition to the commandments of the Torah.
He posits that the mizvot of the Torah do not comprise the totality of God's

wil in all situations. As a result, the Sages must institute added prohibitions
and commands which reflect and embody that totality.11 By extension, this
interpretation might allow for a very significant role to be played by gedo/ei

Torah, to use divinely inspired wisdom to instruct the Jewish people according to God's wil in new and changing circumstances.
Rabbenu Dovid Bonfi, one of the Rishonim, advances an additional
origin for the power of the BDHG to enact ordinances. Since "the public is
dependent upon them", it is considered as if the community vowed to keep

any laws that the BDHG would impose upon them.12 As we shall see shortly, this idea that the power of the BDHG is related to the people's reliance
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on it is crucial to our discussion. In any case, it appears that the Ramban's
disagreement with the Rambam does not imply any practical limitation of
the authority of the BDHG.
One's understanding of the exact scope of this authority may be enhanced by taking note of certain special duties of the BDHG. The Mishnah
(Sanhedrin 1:1) rules that the appointment of a king must be sanctioned by

the BDHG. In addition, several Rishonim maintain, in accordance with the
simple understanding of that Mishnah, that the king must receive the approval of the BDHG before embarking on ami/hemet reshut (an "optional
war").13 Such requirements confirm that the BDHG dealt with communal
issues outside the realm of specifically "religious" matters. Whether they

dealt with others in addition to these, and precisely what the guidelines of
their jurisdiction were, remains unclear.
A closer examination of the nature of the BDHG's authority may also

provide indications of the extent of their participation in communal issues.
Several important scholars have contended that the BDHG's role cannot be
characterized simply as constituting the supreme halakhic authority. This
position has been clearly formulated by Rabbi Joseph B. Soloveitchik. He

explains that the BDHG functioned as representatives of the Jewish people
in order to penorm kiddush ha-hodesh and in order to authorize or validate
a conquest by a Jewish king as a "kibbush rabbim" or "public conquest"
executed on behalf of Kelal Yisrael. Therefore, for example, if, for some reason, the people did not accept the kiddush ha-hodesh of the BDHG, it may
be invalid.14 R. Soloveitchik explains: "For the judges of the Great Sanhedrin

are the "gedolei ha-Dor" upon whom the entire House of Israel relies and,
therefore, whatever they do, is ¡considered) done by all of Knesset Yisrael".15

It would appear that the power of the BDHG to enact "gezerot,
takkanot, and minhagot', may also be derived from their status as representatives of the people, and, for this reason, such ordinances are binding only
1ft

if a majority of the people abide by these decrees.

This understanding of the BDHG's mandate certainly indicates that

the High Court exercised leadership in the sphere of communal issues.
However, a question must be raised in regard to this perspective. What is
the nature of this representation, and how does it manifest itself? To be
more specific, does the power actually lie with the people, with the BDHG

acting as a tool to carry out their wil, or does the BDHG independently
forge and form decisions and conclusions for the good of the community?
This question of "who is really in charge" has implications in considering the
weight of the public's input, especially when in conflct with the BDHG.17

Before turning to an analysis of this issue, several introductory comments are in order. Firstly, it should be noted that a degree of dialectic or
even tension may be expected in the sources dealing with the nature of the

BDHG's authority. On the one hand, the judicial system in every society is
perceived as an arm of the people, legislating and enforcing the law for the
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public's welfare. The Halakhah seems to indicate such a role for the BDHG
as well, especially as reflected in the aforementioned law which stipulates
that a decree of the BDHG is not binding if it is not accepted by the community.18 On the other hand, however, such a simplistic formulation does
not accurately reflect the BDHG's role, for clearly, the SDHG was to set

policy and provide guidance for the people-not the other way around. The
BDHG was comprised of the greatest Torah scholars of the generation, was
granted authority by the Torah, and benefited from a form of divine guidance in making its decisions.19 These Torah leaders were to lead the people

in all of the individual and communal issues addressed by the Halakhah;
they acted as the "enei ha-edah"-"the eyes of the congregation".20 These

two characteristics, of representative leadership and autonomous authority,

coexisted in the BDHG's mandate. Our question concerns the relative
weight of each of these components.
Secondly, it is important to delineate further which issues are affected
by our present discussion regarding the representative role of the BDHG.
We could cogently differentiate between the interpretation of purely haiakhic matters as opposed to legislation by the BDHG of independently
enacted decrees (i.e. gezerot, takkanot, minhagot) or communallv related
issues (i.e. "tikkun rya-olam"). Arguably, in the former category, the SDHG
simply interprets the Torah law and then dictates its conclusions to the people, whereas in the latter circumstances, the role of the BDHG Jlows to a
greater degree from their "representative" status. Thus, the SDHG might
exercise greater independent authority in purely halakhic matters. This distinction is buttressed by the fact that the above-cited ruling granting weight
to the acceptance or non-acceptance of the people was only stated in regard to decrees of the BDHG, and not in connection with halakhic interpretations. However, other sources indicate that the BDHG's authority remains
in full force in communal matters as wel1.21
In light of these clarifications, it is worthwhile to restate our question

with more precisely defined parameters. Even giveli the authority of the
BDHG, does the mandate of leading and/or legislating for the people indicate that the BDHG is reflecting the explicit or implicit wil of the people, in

which case, active consideration of the people's consensus would be
appropriate? Or, does the BDHG's authority grant it the responsibilty and

power to make decisions according to its own understanding, regardless of
the opinion of the public? We wil now turn to an examination of different
authorities to determine their positions on this issue.
Rabbi Eliyahu Mizrahi supports the idea that the authority of the
BDHG originates from the dependence of the people on it:
. . . the reason rfor their authority) is that all the people of the generation rely

on them in all their actions, and all their decrees, whether in regard to religious or mundane matters, are through them. And even if they did not expli-
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cate this, we may give tesümony that they rely on them for everything, and it is

as if they chose and agreed upon them that everything that they do, decree,
enact, and institute shall be established. . . .22

For the BDHG of every generation-all the people of that generation depend
on it for gezerot, takkanot, and minhagot. . . . And even if they did not choose
Ithe BDHG) and did not stipulate with it clearly, we may bear witness ("anan
sahadei") that they depend on the BDHG . . . and even if he stands and protests, for it is as if he clearly stipulated only to retract afterwards.21
R. Mizrahi clearly describes the authority of the BDHG as predicated

upon the people's recognition of it as their legislative leadership. However,
it is precisely because of this theoretical legal construct of the BDHG's
authority, that R. Mizrahi underscores that this does not result in ultimate

control of the BDHG by the public. In fact, according to his view, the
BDHG appears to functionally' operate independently. Thus, while the
BDHG is granted legislative autonomy by the Torah, and acceptance of its
decisions is not a voluntary choice, this authority is characterized and.

defined as operating as a function of the "real" wil of the people.24
We had the opportunity to cite R. David Bonfi in explaining the origin of the BDHG's authority to enact rabbinic legislation. His fuller comments are most relevant to our present discussion:
Now we have clarified that the enactments of the Sages or their commandments are not (from the) Torah, but a person is obligated to follow them because the public is dependent upon them and they, with the Nasi of Israel,

prohibited for themselves that which is permissible to them. It therefore can~
not be permitted, just as one who has accepted upon himself a prohibition in
a permissible manner is obligated to act in that matter (as if it is1 prohibited.
And they explicitly said in Avodah Zarah (36a) that there is no obligation (to
follow a rabbinic enactment) except that (legislation) whose prohibition has
spread through the entire people. And that (ruling) is certainly along this path.
25

We can point to differing nuances within this passage. R. Bonfi views

the public's implicit appointment of the BDHG as the very basis for its
construct underlies the

power to enact legislation, and understands that this

Halakhah requiring acceptance by the people. This approach seems to
imply that the people are the final arbiters, determining whether they prefer
independence from the decisions of the BDHG. However, we could alternatively interpret R. Bonfils phrase "the public is dependent on them" as

not merely descriptive but also an instructive statement, stressing an essen-

tial and unalterable component of Jewish jurisprudence and communal
authority, i.e. the primary importance of deferring to the BDHG. Evidence

of the utilization of such terminology to stress an atttude of respect and
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reverence to the BDHG can be found in the Rambam. He writes at the beginning of Hil. Mamrim (1:1): ". . . and whoever believes in Moses our
teacher and his Torah, is obligated to rely upon (the BDHGl for religious
deeds, and to depend (lit. lean) on them". Certainly, within the context of
this passage, "dependence" on the Sages indicates great reverence for the
BDHG and deference to their decisions.26 This implies that while the BDHG

may carry out some of their decisions as agents of the people's collective
wil, the determination, formulation, and expression of that wil falls squarely
on the broad shoulders of the BDHG.27 Thus, while R. Bonfi touches broad-

ly upon our issue, it is unclear what conclusions should be drawn from his
commentary.
Some more recent explications of the role of the BDHG as representing the people in communal matters may also reflect upon the BDHG's
degree of autonomy. The "Brisker Rav", R. Yizhak Ze'ev Soloveitchik, discusses the dual role of the BDHG as bot~ halakhic decisors, qua bet din,
and as arbiters of communal issues. He writes the following in defining the

latter area of authority: ". . . This is because, in a matter that is relevant to
the entire Jewish people, the court of seventy-one exercises authority over

this ("hem ba'alim al zeh"-Iit. "they are owners on this")".28 This formula-

tion indicates that the BDHG acted on behalf of the people, but not as a
passive reflection of the people's collective wil. On the contrary; it would
appear that the BDHG possessed the independent authority to determine

such communal issues.
This point is
made explicitly by R. Joseph B. Soloveitchik. After positing the existence of a representative role by the BDHG, he notes:

. . . . and it is understood (however), that this ruling (of the BDHG in the role

of representing the Jewish people) is also based upon the fact and the
Halakhah ("ha-uvdah ve-ha-Halakhah"), that their instruction in the laws of the
Torah is always decisive, and it is prohibited to rebel against their ruling.
Nonetheless, the section of the zaken mamre (Le. "10 tasur') alone stil does
not state that inherent in the actions and authorization of the BDHG is the

concurrence and action of the entire Jewish people. . . .29

By equating the authority of BDHG in its representative and judicial
functions, R. Soloveitchik apparently rejects the notion that the BDHG
yielded a degree of authority to the people when legislating as their representatives. While underscoring the halakhic implications of viewing the
BDHG as representatives of the people in certain cases, R. Soloveitchik

maintains that the BDHG's authoritative stature remains undiminished.

In short, various inferences may be drawn from different sources
regarding the relationship between the authority. of the BDHG and the public consensus. It is self-evident that the BDHG served as a fundamental and
essential part of Jewish life, providing leadership and guidance. The only
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practical question raised here is whether, and to what degree, should the
BDHG's considerations and conclusions either reflect or determine the col-

lective wil of the public. Varying nuances appear to reflect the dialectic
inherent in the BDHG's mandate, of both leading as well as representing
indicate, however, that even
while the BDHG functioned as representative of the people, it maintained
its authority and power, and independently decided what course of action
the people. Many of the sources appear to

to take.

In any case, whatever the precise formulation of the BDHG's representative status, it is significant to note that the same group of Torah scholars who constituted the highest halakhic authority were also considered

representatives of the wil of the Jewish people in areas outside of pesak
ha/akhah.30 One might infer that this indicates that Torah scholars are the
individuals most qualified to rule on behalf of the people in such communal
matters, and, indeed, support for such an interpretation may be found in
the comments of the Ba'alei ha.Tosafot,31

Certainly, in a religious society, Torah pervades all areas of life and
sets standards for conduct even in secular matters as well,3 However, the
extent of the separation, overlapping, or even fusing of religious and politi-

cal/civil powers is not clear. In addition to the jurisdiction of the BDHG,

other positions of authority need to be examined as well, e.g. the role of a
king, his status as a religious leader, and his independence in making deci-

sions. One would generally assume that the Jewish government functioned
independently, without consulting Torah scholars on every issue.33 How-

ever, one present-day authority argues that the kings were great Torah
scholars, in addition to being political leaders, and that when the king did
not have these qualities, he was indeed required to consult with Torah
scholars on important public matters.J4

In truth, an analysis of the role of the BDHG touches upon a more
fundamental question as well which may be central to our entire discussion,35 i.e. the question of what issues can be categorized as "halakhic"
and thus subject to the "pesak" of a competent halakhic authority. Clearly,
Halakhah is not limited to the pots and pans of "issur ve-heter"; it offers
guidance, sets the tone, and permeates the very fabric of both personal and

communal Jewish life. Many halakhot are extremely relevant to issues that

people often wish to address based on common sense rather than strict
halakhic principles. This would include issues like the prohibitions of engaging in studies or activities that could result in a weakening of one's faith or

in affliation with the wicked; the obligation to, at times, maintain enmity
towards the wicked; the definition and application of such laws as: proper
respect for leaders of communities and nations, determining which individuals are not to be faulted for straying from Judaism, and applying the princi-

ple of I'a Jew who has sinned is stil a Jew". While logic, common sense,
and sound judgment play important roles in our decision-making process, it
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is clear that halakhic categories are very relevant and therefore of primary
importance in determining the proper course of action.36

Another oft-raised question relevant to our subject is whether the

jurisdiction of Torah scholars includes areas of "hashkafah" and "de'ot',
proper religious perspectives and beliefs, in addition to more strictly hala-

khic or legal matters. In such cases, the assessment of objective facts is influenced by one's subjective point of view,37 and the danger of applying
halakhic principles that are inappropriate or irrelevant is a distinct possibility.38 While some authorities contend that there is much room for "freedom

of thought" in such matters39, clearly one's views must be both guided and

restricted by the dictates and teachings of Hazal and subsequent Torah
authorities. The Derashot ha-Ran states clearly, citing talmudic support:
"And just as we are commanded to follow their conclusions in the laws of
the Torah, so too we are commanded to follow them in whatever they told
us in the way of tradition and beliefs ("ha-kabba/ah ve*ha*de'ot') and exege-

sis of verses, whether that statement is a mizvah or not. A Jew who turns
from their words even in something that is not an explication of a mizvah is
an 'apikores' and does not have a portion in the world to come. . . ."40 Thus,

while it appears clear that Hazal and Torah scholars do not wield indisputable authority in issues unrelated to Torah,41 in religious matters,

including hashkafah and belief, their judgment and perception is absolutely
binding.

* * *

"Lo tasut' defines the role of the BOHG in a strictly halakhic framework.

We wil now turn to other sources which indicate a broader role for religious scholars outside the realm of strict pesak ha/akhah. Based on these
sources, it would appear that gedo/ei Yisrael assume the role once held by
the nevi'im, i.e., leading the nation in matters related to them as a com-

munity, and informing them of the wil of God. The central source for this
idea is a talmudic statement (Bava Batra 12a-b):

Rav Dimi from Haifa said, "From the day that the Bet ha-Mikdash was
destroyed, prophecy was taken from the nevi'm (prophets)and given to the
hakhamim (Torah scholars) . . . that is, even though it was taken from the
nevi';m, it was not taken from the hakhamim. Amemar said, "And a hakham is
greater than a nay;. . . .

The Talmud goes on to support the statement that prophecy was not

taken from the hakhamim. It notes that, at times, Torah scholars independently arrived at halakhic decisions that corresponded with halakhah leMosheh mi-Sinai, laws which were transmitted orally to Moses at Mount

Sinai. The commentaries appear to interpret this talmudic passage in two
different ways. Rashi explains that although prophecy was removed from
nevi'im who were not hakhamim, it was not taken from those who were
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both navi and hakham. Accordingly, the hakham mentioned here refers to a
navi-hakham.42 The second explanation is first delineated by the Ramban.
He writes that, "even though the prophecy of the navi based on 'vision' has
been taken, the prophecy of the hakham, which is based on wisdom, has
not been removed. Rather, they (i.e. the hakhamim) know the truth through

ruah ha-kodesh which exists in them." Other commentators echo this interpretation;43 the Maharal even asserts that a hakham may be able to predict
future events through his divinely inspired insights into God's methods of
providence.44
Rashi's interpretation, however, presents a difficulty for it is generally
assumed that prophecy ceased after the last three prophets in the Scriptures-Haggai, Zekhariah, and Malakhi.45 It may therefore be necessary to

explain Rashi along the same lines as the Ramban, according to which the
navi-hakham refers to a hakham who possesses a type of ruah ha-kodesh. In
citing an example of special intuition related to Torah study which has no
relation to prophecy, the text of the Talmud also seems to point towards
this explanation.46
In any case, according to the Ramban's interpretation, and probably

according to Rashi as well, the Gemara appears to maintain that the hakhamim fill the enormous void left by the absence of real prophecy. Just as
significantly, this indicates that God has equipped them with the special
abilties needed for this role. Thus, just as the nevi'm in ancient times in-

formed the Jewish people of God's wishes and plans, so too must the
hakham;m now instruct the people in the conduct necessary to comply
with the divine will not explicitly stated in any formulated lawY
There are, however, certain distinctions between nevi'im and hakhamim which must be clarified. First, the Ramban and others, especially

the Hatam Sofer, do not formulate the insights of hakhamim as ruah hakodesh per se, but rather as reflecting divinely inspired intellectual abilities.

The hakhamim must, therefore, be able to explain their reasoning and cannot simply attribute their conclusions to intuition.48 Furthermore, if a ha-

kham is misinformed or inadequately informed of the facts or circumstances surrounding a given situation, we could not expect him to render
an accurate decision; even the most advanced wisdom cannot operate in

a vacuum. The implications of this for decisions regarding present day
issues are obvious. Disagreements over the "correct" religious perspective
towards the State of Israel, for example, often appear to hinge on misunder-

standings of what actually occurs within that country. Proper evaluation of
a situation clearly requires first-hand observation rather than hearsay or par-

tial knowledge of the facts.49

In addition, the analogy of hakham to navi must be examined. To begin, we must ascertain the role of the navi. In defining the purpose of a navi,
the Rambam writes in the Mishneh Torah (Hil. Yesodei ha-Torah 9:2) that
the navi is lito command us regarding Torah issues and to warn the people
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not to transgress . . . Also, if he commanded us regarding a voluntary mat-

ter, for example, 'go to this place' or 'don't go', 'wage war today' or'don't
wage war,' 'build this wall or 'don't build it,' we are commanded to listen
to him, and one who transgresses his words incurs the death penalty." The
the
Rambaff also echoes this in the Introduction to his Commentary on

Mishnah. 50

Notwithstanding this broad definition of the navi's role by the Rambam, one might stil claim that he maintains that the main function of the
navi is the transmission of religious guidance, while instruction in mundane
matters, to which he alludes, is an irregular and secondary role. However,
in Moreh Nevukhim (11:40), regarding the identification of true prophecy,
the Rambam writes:

If you find a certain law whose entire purpose is only the proper ordering of
the country and its circumstances. . . without any attention directed toward
speculative matters, or heed to the perfection of the rational faculty, and no

regard for opinions being correct or faulty . . . know that this law has been
legislated by human beings. . . . If, however, you find a law whose entire end

is both the proper physical conditions and also the proper beliefs, and it

stresses foremost the transmission of the proper outlook towards God and
the angels, and its purpose is to make man wiser, and to make him aware of
all of existence according to its true form-know that this guidance comes
from God, and that this law is Divine.

Thus, the Rambam clearly leaves open the possibility of a navi serving

a role in political or secular spheres, approaching these areas with religious
values and perspective. Going even further, the Rambam writes in the

Introduction to his Commentary on the Mishnah that people would commonly ask the prophets about "all of their issues", and he cites several
examples of prophets who were consulted or who conferred advice in
mundane matters as well.51

It could therefore be argued that, in the absence of true prophecy,
the hakham fills the role (or roles) of the prophet entirely, including inform-

ing the people of God's wil and the conduct expected of them regarding
even mundane matters. However, one could stil claim that the analogy of
hakham to nav; is confined strictly to religious matters. This suggestion is
supported by R. Moses of Couey who wrote in the introduction to his Serer
Mizvot Gadol that, "From the day that prophecy ended and ruah ha-kodesh
was removed from the Jewish people, God established the hakhamim, who
were the students of the nevi'm, to institute for the people all proper ordinances, and they propounded Torah among the people. . . until this very
day." R. Coucy then listed many takkanot of the hakhamim to illustrate his
point, and, significantly, all the enactments are of a religious nature.52 R.

Shneur Zalman of lyadi, whom we shall cite shortly, also argues strongly
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that a voice of authority in mundane matters is confined to real prophets
and not to the hakhamim. Nevertheless, the Talmud in Bava Batra cited

above may reasonably be adduced as support for the kind of broader
understanding of the authority of gedoJei YisraeJ in non-halakhic areas

which we saw earlier.53

* * *
The Mishnah also seems to extend the special wisdom of Torah scholars to
mundane matters. It states (Avot 6:1-2):
R. Meir said, whoever learns Torah for its own sake ("Torah lishmah") merits

many things . . . that from him, people enjoy counsel and wisdom, understanding and strength. . . . (The Torah) gives him kingship and dominion and
analytical judgment.

Many commentators explain that limud Torah lishmah aids in one's
understanding of worldly issues as well; therefore, one who studies Torah
for its own sake is worthy of holding a position of authority in all matters,
religious as well as secular.54 Most striking among these is Abarbanel who
writes that one who learns Torah Jishmah wil become proficient in areas of
knowledge outside of the Torah per se, such as the political, military, and
moral domains. Abarbanel concludes,
And the principle involved here is "delve into Torah, for all (of wisdom) is con-

tained in it", and do not say, "I wil go and learn these subjects from another
source." In order that the individual involved in Torah should be included
(and become a leader) in these issues, God commanded, "And you shall
come to the Kohanim, the levites, and to the judge. . . . You shall not turn
aside from the sentence which they shall declare to you, either to the right or
the left." For with them can wisdom and proper conduct be found, as we find
with Bezalel.5s

This position of Abarbanel allows for an active role by hakhamim even
other

in non-Torah areas. Although his sharp formulation is not echoed by

authorities, Abarbanel's basic approach does appear elsewhere.56 These
sources accept his idea that Torah scholars can develop special insights into

secular issues and subjects. However, they omit mention of "10 tasut' or
similar laws, and they simply explain that, as a result of his special abilities,

the Torah scholar wil naturally achieve wisdom and attain leadership outside the realm of Torah study.57 While this view lends added credence to

the position that Torah scholars should be actively involved in secular issues

as well, this remains far from the Abarbanel's apparent assertion that an
obligation exists to follow their advice in these matters. It should be noted
that the Mishnah under discussion seems only to indicate the development
of unique abilties and qualities by Torah scholars, and does not imply an
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imperative as the Abarbanel claimed.

It is of interest that R. Shneur Zalman of lyadi, the author of the
Tanya, sharply rejected dependence on Torah scholars in areas not pertain-

ing directly to Torah. He wrote in one of his letters,
Where and how did you discover this practice in any of the writings of
hakhmei Yisrael, whether of the Rishonim or Ahronim, that an ancient custom

exists to ask advice in mundane matters . . . from even the greatest scholars
. . . the Tannaim and Amoraim. . . . Only from real prophets (did they inquire)
. . . and (what is written), "from him people enjoy counsel and wisdom" (Avot
VI:l), refers to Torah matters which we call wisdom.58

I have not seen this position presented as sharply in any other authori-

tative source.
Often, the suggestion that gedo/ei Torah possess foolproof special

abilities in non-religious areas as well is challenged not the basis of texts
and sources, but rather on the grounds of contrary empirical evidence. For
example, some note the apparent failure of Torah Sages to foresee imminent dangers to their own communities, such as the Holocaust,59 One possible explanation for this may be found in the Talmud (Gittn 56b). The story

is told of the preservation of the town of Yavneh through the intervention
of Rabbi Yohanan ben Zakkai at the time of the destruction of the Bet haMikdash. The Gemara relates that Rabbi Yohanan ben Zakkai did not ask

that Jerusalem be saved, for fear that if he asked for too much he would
receive nothing. Says the Gemara, "Rav Yosef, and some say Rabbi Akiva,
quoted a verse (describing this mistakeI, (He (GodI turns wise men backwards and makes their knowledge foolish' (Isaiah 44:25)." It appears that

these Sages believed that Rabbi Y ohanan ben Zakkai would have made the
proper decision, but for an unknown reason, God obscured the judgment
of this great scholar. There may be times, such as when the Jewish people
for some reason deserve punishment, that God wishes to conceal foreknowledge of His actions from the leaders of the generation in order to
successfully carry out His plans.6O While it seems reasonable to conclude

that gedo/ei Yisrael do not possess infallble powers of judgment, this would
not necessarily prove that Torah Sages have no special intuition whatsoever
in non~halakhic matters in general.

In conclusioni I must reiterate that this analysis is meant as a review of

some of the relevant material and not at all intended to be exhaustive.
Many other sources scattered throughout rabbinic literature must be ana-

lyzed and minor topics within the larger framework must be included to
achieve a more comprehensive perspective.61 For these reasons, I have
refrained from focusing on practical conclusions. This task is incumbent
upon those involved in the issues debated in the Jewish community today.
However, one point must be stressed: The habit in some cirdes of arriving

at decisions on crucial issues by immediately rejecting an opposing point of
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view without careful consideration of Halakhah and Jewish practice

throughout the centuries, is unacceptable. Joint committment to a thorough
and sober analysis of rabbinic sources in light of Halakhah and Masorah wil

hopefully bring opposing parties closer to an understanding, and, at the
very least, wil advance a sense of mutual respect stemming from the
knowledge that both sides' actions are based upon adherence to Torah.
I would like to thank my father for carefully reading various drafts of this paper, and making valuable suggestions regarding style and form. I am also most grateful to the editor,
Rabbi Schacter. Without his encouragement, guidance, and patience, this article would
not have been written.

NOTES
1. See, e.g., Sanhedrin 99b; Rambam, Hil. Talmud Torah 6:11; Rabbenu Yonah, Sha'arei
Teshuvah, Sha'ar 3, sec. 155-56; Shulhan Arukh, Yoreh De'ah, 243:6-7, regarding the prohibition of acting disrespectfully towards Torah scholars. In the words of the Shulhan Arukh,

"It is a great sin to scorn ta/midei hakhamim or to hate them, and whoever scorns the
Sages does not have a share in the World to Come and is included in (the category of)
'for he has scorned the word of God.' 11

2. See G_ Bacon, "Da'at Torah ve-Hevlei Mashiah", Tarbiz 52 (1983): 497-508.

While the majority of authors who deal with the topic of "da'as Torah" tend to sim-

ply present their point of view without clear substantiation of their positions, several
recent articles have appeared which are useful in dealing with the relevant issues. The following is a partial

list: R. Shlomoh Dikhovsky, "'Da'at Torah bi-Halakhah", Morashah 8

(1974): 18-33; Simhah Friedman, Emunat Hakhamim (Kenes lavi, 1975); R. Ya'akov Ariel,
"Lo Tasur mi-Kol Asher Yorukha", Tehumin 11 (1990): 11-23; R. Yehuda Amihai, "Da'at

Torah bi-Inyanim she-Enam Hilkhatiyim Muvhakim", ibid., 24-30; Uri Desberg, "Haba'at
De'ah al Yedei ha-Rabbanim ha-Rashiyim li-Yisrael", ibid., 31-40; R. Hayyim Shelomo

Sha'anan, "Da'at Torah bi-Inyan she-Eno Halakhah", Tehumin 12 (1991): 171-77; R.
Yaakov Feitman, "Daas Torah: Tapping the Source of Eternal Wisdom", The Jewish Ob-

server 25:4 (May, 1992): 12-27; lawrence Kaplan, "Daas Torah-A Modern Conception of
Rabbinic Authority", Rabbinic Authority and Personal Authonomy, ed. Moshe Sokol
(Northvale, 1992), 1-60. Other sources are cited by Dr. Kaplan in his article. i should note
that parts of Dr. Kaplan's article overlap significantly with the issues which i discuss in
another article that I am preparing for publication. IAn English translation of Simhah

Friedman's article appears elsewhere in this issue-ED.'
3. See, e.g., the commentaries of Meiri, Mahzor VitI), Me'am Lo'ez, Tiferet Yisrael, and Perush
Rabi Avraham me-Parizol.

The principle of emunat Hakhamim may actually be rooted in the halakhah of "/0

taur' that we will deal with later; note carefully the language of the Ramban towards the
end of his commentary on Deuteronomy 17:11 ("vekol shekain . . .") and the Sefer haHinukh, #496, beginning.
4. Rambam, Commentary on the Mishnah, ed. R. Yosef Kapah (Jerusalem, 1963), i, 12, s.v.

ve-ha-he/ek ha-hamishi. Cf. the formulations of Rambam, Sefer ha-Mizvot, Asei #174; Ram-

ban's text of the Sefer ha-Mizvot, in his commentary on the Sefer ha-Mizvot, Shoresh
Aleph, ed. R. Hayyim D. Chavel (Jerusalem, 1981), 10-11 (also see R. Hayyim Heller's edition of that work (Jerusalem, 1946), Asei #174, and his notes there); Sefer ha-Hinukh,

#495,496. See She'elot u-Teshuvot R. Eliyahu Mizrahi (Jerusalem, 1938), 184, #57, who

clearly subsumes non-Torah issues under "tikun ha-o/am". He also deals there with the
scope of "/0 taur' and other sources which authorize rabbinic legislation.
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5. Enactments for the purpose of bettering the world ("tikkun ha-o/am") appear throughout
halakhic literature. See Mishnah Gittin 4:2-7,5:3. See also Menahem Elan, Ha-Mishpat haIvri; Toldotav, Mekorotav, Ekronotav (Jerusalem, 1988),411-13.
6. See the Seier ha-Mizvot, ibid., and the other texts cited in n. 4.

7. Other sources which also take the position that "/0 taU'" applies to rabbinic enactments
of the BDHG as well, include Hiddushei ha.Rashba, Rosh Hashanah 16a, s.v. lama tok'in;
Ritva, Rosh Hashanah 16b, s.v. kedei /e-arbev, end; Rabbenu Yonah, Sha'arei Teshuvah,

Sha'ar 3, par. 4; Rabbenu Bahya, Deuteronomy 4:2; Derashot ha-Ran, ed. Leon Feldman
(Jerusalem, 1977), 85f., Derashah #5; 212-13, #11. The She'e/ot u-Teshuvot Maharam

Shick, Yoreh De'ah #215, suggests that the Shulhan Arukh also follows the opinion of the
Rambam.
Also see R. Yehuda Loew ben Bezalel ("Maharal mi-Prag"), Be'er ha-Go/ah (New

York, 1969), 16, who also appears to attribute this scope to "/0 tasur". R. Shahtai haKohen
Rappaport (the Shakh), Yoreh De'ah, #239:20, quotes from She'e/ot u-Teshuvot Mahar/bah

(#103) who also appears to agree with the Rambam and the Sefer ha-Hinukh.
Some of these sources are quoted by R. Elhanan Wasserman, "Kuntres Divrei Sofrim", Kovez Shi'urim II (Givatayim, 1960), Chap. 3, #10-11.
8. See Ramban's glosses on Rambam's Sefer ha.Mizvot, ed. R. Chavel, 17, 18, 28. For a discussion of others who accept this position, see the following note.

9. This question is posed by R. Ya'akov of Karlin, Kehi/at Ya'akov (Vilna, 1847; repro Bnei
Brak, 1965), #3, s.v. ve-ho'il.
The She'e/ot u-Teshuvot Maharam Shick (Yoreh De'ah, # 215) notes that according

to the Ramban, the power of the BDHG to institute takkanot and gezerot is rabbinic in

nature. Later, however, he does quote a biblical source relevant to them. In any case, the
Maharam Shick favors the Ramham's opinion. See also Rabbi Yehoshua Heller, Ma'oz haOat (Jerusalem, 1974), Chapter II, 12a-18a.

The stress that the Ramban put on the idea that "/0 tasur' serves as a "semakh" for
rabbinic ordinances of the BDHG is important. This formulation is found in other commentaries as well. Hiddushei ha-Ran (Jerusalem, 1978), 131 (on Sanhedrin 87a, S.V. davar)

and Hiddushei Rabbenu Dovid Bonfi (Jerusalem, 1968), 131 (on Sanhedrin 87a) utilze
this concept of "asmakhta" in the same way as the Ramban, i.e. stating that while "/0

taur' does not apply directly to rabbinic ordinances, it is nonetheless relevant to them as
a Psemakh". The Derashot ha.Ran also uses "/0 tasur" as an "asmakhta", but in a different
context. While concurring with the Rambam that "/0 tasur' obligates one to follow the
takkanot and gezerot of the BDHG (pp. 85-87), he maintains that "/0 tasur' applies techni-

cally only to the BDHG, and today only serves as an asmakhta for the gezerot of contemporary hakhamim (pp. 85-87, 212-13). The Marganita Tava (p. 9 in the standard edition of

the Serer ha-Mizvot) echoes this position. (As noted earlier in the text, the application of

Plo tasur' to contemporary scholars wil be discussed at length in a separate article.)

Indeed, the citing of "/0 taur" in this context is not new; the Hiddushei ha-Ran, Hiddushei
Rabbenu Dovid Bonfi, and others cite Berakhot 19b as a clear source for "/0 tasur" serving
as an asmakhta_

These aforementioned sources (Hiddushei ha-Ran, Hiddushei Rabbenu Dovid Bonfi,
and Derashot ha-Ran) offer similar explanations for this "asmakhta" idea. The Hiddushei ha-

Ran and Hiddushei Rabbenu Dovid Bonfi write that since God accorded authority to the
Sages to explain the Torah, it follows that we must abide by their enactments whose purpose is to safeguard the Torah. The Derashot ha-Ran explains: ". . . just as God gave this

power to the Sanhedrin, empowering them to be decisors and to achieve greatness in
Torah, so too it is proper that this power be accorded to all Sages of Israel, in the form of
an asmakhta". It appears that both of these authorities view an asmakhta in this context as
a Torah source that implicitly indicates (i.e. through logical extension) certain additional
obligations or parameters to a mizvah. While not a regular, explicit Torah obligation (see

Hiddushei ha-Ran, ibid.), it is authoritative and significant nonetheless. See also R. loseph
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B. Soloveitchik, quoted in Reshimot Shi'urim at Sukkah, ed. R. Zevi Reichman (New York,

1989), 244, s.v. ve-ayen.

Also of interest is the Ramban's citation of the opinion in the Talmud which quotes
the verse of "she'at avikha ve-yagedkha"-"ask your father and he shall tell you". He writes
that this is "a command to follow the Sages in general" ("al ha-kelal", pp. 18-19. This language is duplicated by the Derashot ha-Ran, p. 213, although in a different context. See

also Hiddushei Rabbenu Dovid Bonfi, ibid., s.v. davar, which also refers to this opinion).
This would also appear to serve according to the Ramban as a source for obligating one
to follow even the independent enactments of the Sages. See R. Avraham Zevi Rabinowitz,

ha-Mizvah ve-ha-Mikra (Jerusalem, 1988), 276; Menachem Elon, ha-Mishpat ha-Ivri, 397-98;

and the discussion of R. Meir Plozki, Keti Hemdah (Warsaw, 1935), Parshat Ha'azinu, sec.
3, par. 1-2. Once again, while it would appear that this verse does not constitute a positive

commandment, but rather an asmakhta (see Ramban, ibid., elaborated upon by Derashot
ha-Ran, ibid.), it nonetheless reflects the wil of the Torah and thus is obligatoiy, as indicated by the language of "command" ("zava'ah"). Parenthetically, this interpretation would

also explain why the Derashot ha-Ran quotes "10 tasut' without qualification as the basis
for the power of the Sages (pp. 85-87) even though he later restricts "/0 tasut' technically

to the BDHG, positing that it only serves to empower other rabbinic authorities as an
asmakhta. Cf. R. Moshe Trani, Kiryat Serer (on the Rambam) (New York, 1985),
Introduction, Chap. 5, p. 22.
The use of asmakhta in this sense is consistent with the understanding of the Ritva
(in his commentaiy on Rosh Hashanah 16b) and others that an asmakhta is simply an
implicit manifestation of the wil of God. See also Maharal, Be'er ha.Gotah (Jerusalem,

1984), Be'er #1, esp. pp. 13-16 (note "/0 tasut' quoted on p. 16); R. Yeshaya Horowitz,

Shenei Luhot ha-Berit (Jerusalem, 1975), II, 16a, section of "Torah she.ba'al peh", Kelal
Rabanan; Kiryat Serer, ibid., end of Chap. 5; R. Meir Simhah of Dvinsk, Meshekh Hokhmah,
Deuteronomy 17:11, s.v. ve-hinei mazanu; R. Yehuda Copperman, "Introductory Chapters

to the Commentaiy 'Meshekh Hokhmah' on the Torah", (in Meshekh Hokhmah (Jerusalem, 1983)1, Chap. 7, 10. Cf. R. Yosef Dov Halevi Soloveitchik, Teshuvot Bet Hafevi, 111:1,
section 7. This understanding of asmakhta also strengthens and gives further basis to R.

Wasserman's explanation of the Ramban, which wil be cited below.
It should be noted that the Ramban cites another verse (ibid., 28), "u-shmartem et

mishmart"-"provide protection for My laws"-as the source for gezerot which serve to
"guard" the existing laws of the Torah. See also Hiddushei Rabbenu Dovid Bonfi and the
Hiddushei ha-Ran, ibid. The Rambam also uses this verse in the same way in several

places; see his Commentary on the Mishnah, Kapah ed., 12, and Introduction to the
Mishneh Torah, s.v. gam yitba'er. This source is actually quoted by the Talmud (Yevamot

21a) as an asmakhta (see Kiryat Serer, ibid.), but later commentators dispute the point as
to whether it is only an asmakhta or actully provides full biblical authority to the Sages' enactments. See the discussion in R. Eliezer Yehuda Walden
berg, Hi/khot Medinah (Jerusalem, 1955), II, 177-78. The Rambam appears to utilze I'u-shmartem et mishmarti" as a

true biblical source. Also see Kin'at Soferim on the Serer ha-Mizvot (in the standard edition), 12b, s.v. ve-nir'eh Ii. i wil elaborate further upon this issue in the forthcoming supplementaiy article.
The Ramban is his commentaiy on Deuteronomy 4:2 writes that enacting legislation

for the purpose of protecting the Torah's laws "is a mizvah from the Torah." While he
does not identify the source for this statement, it appears likely from the context that he
refers to "u-shmartem et mishmarti." Cf. however Rabbenu Bahya, ad loe; and R. Hayyim
Moshe Reuven Elazary, Netivei Hayyim (Bnei Brak, 1990), V, 108.
10. Rabbi E. Wasserman, "Kuntres Divrei Sofrim", 93, par. 32.

Cf. R. Meir Simhah of Dvinsk, Meshekh Hokmah, Deuteronomy 17:11 and R.
Shimon Shkop, Sha'arei Yosher, Sha'ar 1, Chap. 7, who explain the Rambam in the same
way that R. Hayyim explains the Ramban, i.e. that according to the Rambam, "/0 tasut'

obligates one to follow all ordinances of the Sages, but the ordinance itself does not take
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on intrinsic biblical status. A variation of this explanation, focusing on one's position vis-avis the authority of the BDHG in general rather than on the fulfillment of a specific enactment, was presented in earlier sources as well. It was suggested that the Rambam applied

"/0 tasut' in connection with rabbinic inactments only when a person called into question
the general authority of the Sages to rule or actively propogated an alternate decision.
Either of these st~nces was considered tantamount to rebellon against the BDHG's jurisdiction. See Kiryat Serer, Introduction, Chap. 5, and commentary on Hil. Mamrim, Chap. 1

(also quoted by Lehem Mishneh, Hi/. Mamrim 1 :2, and in She'e/ot u-Teshuvot Maharam
Shick, Yoreh De'ah, #215); Lev Same'ah on the Serer ha-Mizvot (standard edition), 8a, s.v.
ke/a/an; Kin'at Sofrim on Seier ha-Mizvot, Shoresh Aleph (p. 3b in the standard edition, s.v.

ad, and 4b, s.v. aharei), quoting R. Eliyahu Mizrahi, Commentary on Seier Mizvot Ged%t
of R. Moshe of Couey, HiJ. Megillah; R. Dov Berish Meizlish, Hiddushei Mahardam al Seier

ha-Mizvot (Warsaw 1871; reprinted Jerusalem, 1976), Shoresh Aleph, 12-13, quoted in
To'afot Re'em on the Seier Yere'im, #398. See also R. Yosef Rozin, Zafnat Pa'ane'ah on the

Rambam (Jerusalem, 1978), in the "Enumeration of the Mizvot" (at the beginning of the
Mishneh Torah", Mizvah #27); R. Meir Plozki, Keli Hemdah, Parshat Ha'azinu, sec. 3, par.
2; R. Joseph B. Soloveitchik, quoted in Reshimot Shiurim al Sukkah, 230, s.v. ve-hinei; and

Hilkhot Medinah, II, 175-79, who quotes other authorities as well. Even according to this
view, while the laws of "/0 tasur' are technically restricted to these special circumstances,
the power of the Sages to enact independent legislation would appear to be implicit in
that mizvah.
R. Hayyim's explanation would also appear to be contradicted by R. Dovid Bonfi,

and the Hiddushei ha-Ran on Sanhedrin 87a. Also see R. Mordecai Wilig, "He'arot biPerek Kamma di-Sanhedrin", Bet Yosei Sha'ul 5749 (New York, 1989), 103. Cf., however,
R. Bezalel Zolty, Mishnat Yavez (Jerusalem, 1984), Orah Hayyim, 22b and on, who seems
to agree with R. Hayyim's interpretation of the Rambam.
11. Rabbi E. Wasserman, ibid., 90-91. R. Joseph B. Soloveitchik, quoted in Reshimot Shi'urim

aJ Sukkah, 244, s.v. ve-ayain, offers a similar explanation. This position is also evident from
R. Moshe Hayyim Luzzato, Derekh Hashem, Ma'amar ha.lkkarim, last chapter (Jerusalem,
1978), 189-190, and R. Yeshaya Horowitz, Shenei Luhot ha-Berit, Bet ha-Hokhmah, I, 18b19b. See R. Moshe Yehiel Halevi Weiss, Bet Yehezkel (Bnei Berak, 1966), 129. See also

Ritva, Rosh Hashanah 16a, s.v. tanya Rabbi Akiva, end, where he invokes "/0 tasur" in the
context of positing that all halakhic legislation of the Sages, even if not explicated in the
Torah, nonetheless represents the will of God. See similarly M. Elon, ha-Mishpat ha-Ivri,
411-13. R. Moshe of Trani, Kiryat Serer on the Rambam, Introduction, end of Chap. 5, sug-

gests in like fashion that, indeed, no concrete biblical source exists according to the
Ramban to authorize enactments by the Sages, and he advances the explanation that

there was a "tradition" from the time the Torah was given that the Sages could enact
decrees.
Cf. R. Yeshaya Horowitz, Shenei Luhot ha-Berit, 11 a and on. See also below, n. 47.

12. Rabbenu David Bonm on Sanhedrin 87a, 131. This explanation enhances understanding of
the ruling that, if the ordinance did not spread in practice in the community, it would not
be binding, for this would indicate a lack of acceptance (see Rambam, Hi!. Mamrim, 11:2-

3,5-7, and below, n. 16). It also lends added support to the thesis that wil be mentioned

later that the BDHG represented the people, and additionally appears to give credence to
the notion that its authority to make enactments was due to this unique status which the
BDHG enjoyed.
13. See Sanhedrin 16a; the commentary of the Meiri (Jerusalem, 1965), 50, s.v. en mozi'in;
Rambam, Commentary on the Mishnah, Sanhedrin 1:5,2:4; Mis/meh Torah, Hi/. Sanhedrin
5:1, and Hil. Me/akhim 5:2; Seier ha-Mizvot, end of Shoresh 14, 148 (Chavel ed.); Ramban,
Seier ha-Mizvot, end of "Additions to the Negative Commandments", 409 ((havel ed.).

However, other commentaries offer a different explanation. They point to another
Mishnah (Sanhedrin 20b), which lists duties which are ostensibly under the control of the
king. That Mishnah incudes the authority to take the people out to war, albeit with the
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approval of the BDHG, as one of the functions of the king. Based on this, the Hiddushei
ha.Ran (on Sanhedrin 20b, s.v. matnitin: u.mozi) writes that this power was invested in the
king, and thus the "approval" of the BDHG was apparently only a formality. The Tosarot
Yom Tov (Sanhedrin 2:4, s.v. u-mozi) also suggests this explanation. R. Naftali Zevi

Yehudah Berlin also independently takes this position in his novellae on Sanhedrin
(Meromei Sadeh on Sanhedrin 20b, s.v. u-mozi).
Cf. Rashi, Berakhot 3b, s.v. ve-nim/akhin bi.Sanhedrin, who explains that the consul-

tation with the scholars of the BDHG was necessary in order that they pray for the army's
success in battle. Rashi's explanation is also adopted by Rabbenu Yehonatan on Sanhedrin

20b (in manuscript, quoted by the editor of Tosarot Rabbenu Yehudah on Berakhot 3b
(Jerusalem, 1969), n. 210). However, Rashi on Sanhedrin 16a, s.v. ve-nim/akhin bi.San-

hedrin, writes that the Sanhedrin would grant permission ("reshut') to embark on an
optional war. Many commentators have ventured to reconcile these apparently conflcting
explanations, with special focus on understanding the interpretation of the Berakhot pa~

sage. See Rabbenu Yonatan mi-lunil on Sanhedrin (Jerusalem, 1969), 20b, s.v. u.mozi,
who appears to merge these two explanations into one. The Maharshah, in his Hiddushei
Aggadot on Sanhedrin (16a, S.v. yo'azim), also portrays the BDHG as playing a religious

rather than a political role, interpreting that the BDHG advised how to maintain adherence to the Torah during war.

Rabbi David Zevi Hoffman, Commentary to Deuteronomy, trans. Zevi Har-shefer
(Tel-Aviv, 1959), 307-08, cites the involvement of the BDHG in milhemet reshut as proof
that the BDHG wielded considerable political powers as well. See, Similarly, in R. Eliezer Y.
Walden

berg, Hi/khat Medinah, II, 3f, and R. Yizhak Isaac Halevi Herzog, Tehukah le-

Yisra'el: Sidrei Shilton u-Mishpat bi-Medinah ha-Yehudit, ed. Ittamar Warhaftig (Jerusalem,

1989), 4,8. See especially p. 4, where Rabbi Herzog wrote that, "it is apparent that the
BDHG constituted the (equivalent of the) Parliament and Senate". However, as I note in
the text, the parameters of the BDHG's jurisdiction in such matters is diffcult to ascertain
from these sources alone. See similarly below, n. 34.
Regarding the position of the Meiri, see R. Yizhak Arieli, Enayim Ii-Mishpat (Jerusalem, 1971), Sanhedrin 16a, s.v. vi-nim/akhin. He notes that the Meiri interprets that the

BDHG is needed only in order to compel the people to go to war, while the actual decision to engage in battle is within the sole jurisdiction of the king. Therefore, R. Arieli concludes, if the people agree without coercion to go to war, the BDHG's approval may not
be necessary. This interpretation seems to assume that, at times, the BDHG represented

the wil of the people. We wil deal with this notion shortly.
For an analysis of certain aspects of the role of the BDHG in ami/hemet reshut, see
R. Yosef Glicksberg, "Semikhut ha-Sanhedrin bi-Yiziah la-Milhamah", Torah she-Ba'al Peh
13 (1971): 183-96.

14. R. Joseph B. Soloveitchik, "Kevi'at Mo'adim al Pi ha-Re'iyah ve-al Pi ha-Heshbon", Kovez
Hiddushei Torah (Jerusalem, 1984), 47-65, esp. p. 53, s.v. Tosephta and p. 64, s.v. yesh Iehistapek, and "Hazkarat Rosh Hodesh ve-Hol ha-Mo'ed", Shiurim Ie-Zekher Abba Mari I

(Jerusalem, 1983), 129-34. Other authorities who present this same thesis include R.
Yizhak Ze'ev Soloveitchik (the "Brisker Rav"), Hiddushei ha-Griz al ha-Rambam, Hil. Sanhedrin, 5:1; R. Shlomo Goren, "Mivneh ha.Sanhedrin ve-Samkhiyotehah li-Ahar Hurban haBayit ha-Sheni," Torah she-Ba'al Peh 4 (1962): 33-35; reprinted in Torat ha-Mo'adim
(Jerusalem, 1963), 515-16; idem., Meshiv Mi/hamah (Jerusalem, 1982), 227-28; R. Aaron

Katz, "Samhuyotav ve-Tafkidav shel Bet Din ha-Gadol", Torah she-Ba'al Peh 11 (1969): 7982; R. Yehoshua T. Weitzman, Mizvah Bara (Ramat ha-Golan, 1988), 27-36 (especially p.
35). See also Hilkhot Medinah, I, 256-57, who presents such a view in regard to a regular
Bet Din, and d. below, n. 32. Both Rabbi Soloveitchik, "Hazkarat Rosh Hodesh ve-Hol ha-

Mo'ed"', ibid., 130, and R. Bezalel Zolty, "Behirat Rabbanim", Torah she-Ba'al Peh 20
(1979): 29, quote the Ramban on Sefer ha-Mizvot, Aser #153, p. 219, which is especially
convincing. Equally striking is the language of the Rambam in his Commentary on the
Mishnah (Kapah eel), Horayot 1 :6. R. Zolty also quotes the Petihah of Midrash Rabbah on
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Lamentations (New York, 1952), par. 16 (p. 7) as support. Cf. the exegesis of the Talmud
(Yoma 73b and Sanhedrin 16a, quoted by Rashi on Numbers 27:21), where the words
live-kol ha-edahll ("and the entire congregation") are said to refer to the BDHG, and see

similarly the sources below, n. 20. Cf. Leviticus 4:13, Sifra and Rashi ad loc; Numbers
hat Shelah, sec. 12, and Rashi ad loc; Numbers 35:12, 24;
14:1, Midrash Tanhuma, Pars
Makkot 12a, Ramban on Numbers 35:29. See also Serer ha-Hinukh, Mizvah #4; Midrash
Tanhuma, Parshat Hukat, sec. 23; Ramban on Exodus 12:2; R. Katz, ibid., 81-82; and

Gerald Blidstein, "Individual and Community in the Middle Ages: Halakhic Theory in
Kinship and Consent', The Jewish Political Traditon and its Contemporary Uses, ed. Daniel
J. Elazar (Tel-Aviv, 1981),225-27, n. 62; 231-32.

In the upcoming supplementary article, I wil further support this thesis and examine
its implications.

15. "Keyi'at Mo'adim", 55. This formulation is strikingly similar to that of the Teshuvot
Maimoniyot on the Rambam, Sefer Shoftim (printed at the end of the standard edition of
the Rambam), #10; She'e/ot u-Teshuvot R. Eliyahu Mizrahi, #57; and Rabbenu Dovid Bonfi
on Sanhedrin 87a (the latter two are quoted below in the text). See also R. Soloveitchik,
Shiurim Ie-Zekher Abba Mari, 132, s.y. ha-devarim. Cf. the explanation of the "Brisker Rav",
quoted below in the text.

In Teshuvot ha-Rashba, II, #411, the Rashba writes that an enactment by the majority of the community is binding because they are equal to the BDHG or the king. He repeats this idea several times, e.g., I, #769, 1206; II, #417; IV, #142; V, #126; VII, #490.
This position is also explicit in She'elot u-Teshuvot Maharam Shick, Yoreh De'ah, #215, s.v.
ve-gam and in the responsa quoted in M. Elon, Mishpat ha-/vri, 580. Also note Rama,
Hoshen Mishpat, #37:22. See, in general, regarding the similarity of the power of the community and of the Bet Din, in Mishpat ha-Ivri, 569f.

It would be interesting to examine other issues where the acceptance of the people
grants authority. See, e.g., regarding the appointment of the king, in Tosafot, Sanhedrin
20b, s.v. me/ekh; Rambam, Hit. Me/akhim 3:6; Radvaz on Rambam, Hit. Melakhim 3:8;
Derashot ha-Ran, 202, s.y. u-Iefi; R. Zevi Hirsch Chajes, "Torat ha-Nevi'im", reprinted in Kol

Kitvei Maharaz Hayot i (Tel-Aviv, 1958), 46, s.v. lakhen; R. A.Y. Kook, Teshuvot Mishpat
Kohen, #144, sec. 13-15; R. Herzog, Sidrei Shilton, 129, 144; R. Shaul Yisraeli, Amud ha-

Yemini (Tel-Aviv, 1966), 58; Mishpat ha-Ivri, 53, n. 32; Ha'amek Davar, Deuteronomy
17:14. Regarding the people's acceptance of judges who might otherwise be halakhically
disqualified, see Tosafot¡ Bava Kamma 15a, S.v. asher, and the comments of R. Eliyahu
Bakshi-Doron, "Samhut ve-Hanhagah le-Nashim ve-Gerimll, Torah she-Ba'al Peh 20 (1979):

70f; R. Shilo Rafael, "5mikhah bi-Halakhah", ibid., 74. See also Hi/khot Medinah, 36f.
Regarding the basis for the halakhah of dina di-malkhuta dina, see Rashbam, Bava Batra

54b, s.v. ve-ha-amar; She'e/ot u.Teshuvot Or Zarua (Bnei Brak, 1958), 210, #745; Serer
Terumat ha-Deshen: She'e/ot u.Teshuvot (Jerusalem, 1990), 289, #341.
16. See Tosefta, Sanhedrin, 11:6, Avodah Zarah 36a, Horayot 3b; Rambam, Hil. Mamrim, 11:2-

3,5-7; Mizvah Bara, 33-35. This contention is explicit in both Hiddushei Rabbenu David

Bonfil, 131, and in Teshuvot Maharam Shick, Yoreh De'ah, #215, s.v. ve.gam. See also
She'e/ot u-Teshuvot R. Eliyahu Mizrahi, #57,184, beg., and see below, n. 24; R. 5010-

yeitchik, liKevi'at Mo'adimll, 53-54, and d. "Shenei Sugei Masoret", Shiurim le-Zekher
Abba Mari, I, 220-24. Cf. however, R. Meir Plozki, KeJi Hemdah, Parshat Ha'azinu, sec. 3,
par.
2.
17. This question of the nature of the BDHG's representation was raised by Gerald Blidstein,

"Individual and Community", 22()27, and "On the Jewish People in the Writings of Joseph
B. Soloyeitchik", Tradition, 24:3 (Spring, 1989): 34-35, and n. 28. Cf. R. Ya'akov Ariel, "Lo
Tasur mi-Kol Asher Yorukhall, Tehumin 11 (1990): 14-15.

18. See above, n. 16.
19. I shall deal with these aspects of the BDHG in the supplementary article.
20. See Numbers 15:24; Midrash Rabbah, Lamentaûons 2:1; Midrash Rabbah, Song of Songs
1 :63; Rashi, Ta'anit 24a, s.v. me-nei.

119

TRADITION

21. Cf. R. Ariel, Nlo Tasur", op. cit (n. 17). R. Soloveitchik actually contends that the two func-

tions of the BDHG are derived from two separate sections of the Torah: their role as
decisors from 1110 taur', and their role as representatives of the people from Numbers
11:16: lIesfah Ii shiv'im ish mi-ziknei Yisra'el. . .", "gather for me seventy men of the elders
of IsraeL". See his "Kevi'at Mo'adim", 52; also see R. Katz, "Samhuyotav ve-Tafkidav shel

Bet Din ha-Gadol", 78. The existence of two distinct sources for the BDHG's authority

could support the thesis that the powers which the BDHG possesses as decisors do not
necessarily carry over to their role as representatives of the people. For example, one
might claim that the duty to follow the BDHG even if they err (to be discussed in another
article) may only be relevant to those halakhic rulings subsumed under "/0 tasur" and not
to those decisions related to the other function, that of representatives of the people.
Also, see R. Soloveitchik, "Hazkarat Rosh Hodesh", 235-36, where, in a somewhat

parallel fashion, he describes two principles utilized in reaching halakhic decisions-one
based upon the weight of halakhic authorities, and one "based upon the position of the
majority of the Jewish people". At first glance, it would appear likely that R. Soloveitchik
views the latter category (evident from the Rambam, Hil. Shemitah ve-Yove/, 10:4-6) and

the halakhic authority of the Sages as distinct and independent from one another. (Regarding the position of the Rambam, d. Hil. Hanukhah 4:1-3, and, generally, Isadore
Twersky, Introduction to the Code of Maimonides (Mishneh Torah) INew Haven, 19801,
124-34, esp. n. 117. See also the sources cited in Daniel Sperber, Minhagei Yisrae/Mekorot

ve-Toladot
(Jerusalem, 1989),24-30, esp. n. 1, 18.)
However, R. Soloveitchik himself seems to preclude the validity of this assertion,

which distinguishes sharply between the two roles of the BDHG. This is evident from the
passage quoted further in the text in which he indicates that the authority inherent in "/0

taur' applies to BDHG's representative status as well. According to this position, the two
verses which outline the authority of the BDHG are interrelated, and thus can be interpreted in light of one another.
Other scholars clearly relate the authority of rabbinic decisors and the weight of the
people's opinion to one another. In explaining the idea of assigning halakhic authority to
the people, some cite the position of the Rambam that the renewal of semikhah could be

accomplished if an individual would be appointed by the consensus of Torah scholars of
that time (Mishneh Torah, Hil. Sanhedrin 4:11; Commentary on the Mishnah, Sanhedrin.
1 :3, Bekhorot 4:4). They interpret this to mean that the status and power of the appointed

sage would actually originate in the populace's choice, as voiced by their Torah leaders.
See R. Yehuda Amihai, /lDa'at Torah bi-Inyanim she-Enam Hilkhatiyim Muvhakim", 26-27;
R. Ya'akov Ariel, /llo Tasur", 15. In any case, the very existence of a halakhic principle
which recognizes the consensus of the Jewish people (evidently encompassing only those
whose opinions can be deemed "legitimate") as a halakhic determinant, is extremely significant.

Several other sources also reflect the position that the representative role of the
BDHG should not be isolated from its juducial function. They indicate that the BDHG's
supreme authority in the halakhic sphere is also a function of the people's dependence on
them and their representation of the people's wil. See Mizvah Bara, 31.35; R. Shlomoh
Dikhovsky, /lDa'at Torah bi-Halakhah", 2()26; She'e/ot u-Teshuvot R. Eliyahu Mizrahi, #57,

p. 183, s.v. ava/; p. 186, s.v. ve-ha-Ge'onim; She'e/ot u-Teshuvot Maharam Shick, Yoreh

De'ah, #215, s.v. ve.gam.
22. She'e/ot u-Teshuvot R. Eliyahu Mizrahi, ibid. R. Mizrahi does not mention the BDHG by

name in this passage, referring instead to the "gedo/e; ha-dor', but from the context of
that responsa it is evident that he views the two as synonymous. This wil be elaborated
upon at greater length in a subsequent article.
23. Ibid., 186.
24. It should be pointed out, however, that R. Mizrahi also appears to understand that the

Halakhah which stipulates that the people must accept the decrees of the BDHG in order
for them to be binding is based on the notion that the BDHG represents the people,
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which accords it a kind of "veto" in such cases (see above, n. 16). Thus, the theoretical
construct appears to have concrete halakhic implications as well. This provides a counterbalance for the quotations cited in the text which emphasize the BDHG's functionally independent role, and also provides evidence of the dialectic or tension which results from

the attempted reconciliation of the various halakhic sources, as I noted earlier in the text.
25. Hiddushei Rabbenu Dovid Bonfi, 131.
26. i cite the Rambam here only in order to clarify the terminology of R. Dovid Bonfi. Also,

see below, n. 27.
However, the formulation of the Rambam actually requires its own analysis, which
may have bearing on our present discussion. In this passage, the Rambam appears to unnecessarily repeat himself. What is added by the last phrase "and to lean on them", and

how does it differ from the obligation "to rely" on the BDHG? Possibly, this sentence may
parallel and preface the two categories mentioned in the next statement (1:2), which we
have dealt with earlier:

. . . or with regard to measures devised by them to serve as a safeguard for the
Torah, and (measures designed) to meet the needs of the times, comprising gezerot,
takkanot, and minhagot. . . . This refers to the gezerot, takkanot, and minhagot, which they
shall instruct the public in order to strengthen the religion and rectify the world. . . .
The Rambam notes twice the dual purpose of gezerot, takkanot, and minhagot: (1)
(a) as a safeguard for the Torah, and (b) to meet the needs of the times; (2) (a) to strength-

en the religion, and (b) to rectify the world. In light of this passage, one could suggest that
the Rambam's term "to depend on them in the practice of religion" refers to interpretations of Halakhah and safeguards for the Torah (i.e. "religious issues"), whereas his more
indefinite phrase "and to rely on them" relates to societal and communal legislation
whereby the BDHG "rectifies the world" (i.e. "non.religious issues"). In view of the previous discussion of the dual role of the BDHG, this passage may be seen as indicating that
such deference to the BDHG is mandated in its role as representatives of the people as

well as in its strictly judicial, halakhic role. If this understanding is accurate, this passage in
the Rambam independently highlights the autonomous nature of the BDHG's power in
communal issues.
27. This is equally apparent from the formulations of R. Eliyahu Mizrahi cited earlier in the
text, in which similar language is utilzed.
This interpretation, which limits an active role for the people in determining legislation, necessitates a reevaluation 'of the law which voids a decree when the people have
not accepted it in practice. It perforce does -not implicitly condone disagreement with the

BDHG, nor does it reflect approval of the exercise of judicial authority by the people.
Rather, this law simply allows for the possibility of disagreement in practice with the enact-

ment of the BDHG, and recognizes the halakhic significance of the peoples' response.
28. Hiddushei ha-Griz al ha-Rambam, op. cit (n. 14).
29. "Kevj'at Mo'adim", 52. Cf. "Hazkarat Rosh Hodesh", 130.
30. The role of the BDHG in the military sphere, specifically in approving embarking on a mil-

hemet reshut (optional war), is unclear. At first glance, it would appear to fall under the
jurisdiction of the BDHG in its role as representative of the people rather than as halakhic
decisors, qua bet din. As mentioned, this is true of its role in validating a conquest as "kibbush rabbim" (see R. Soloveitchik, "Kevi'at Mo'adim", 51-52; R. Katz, "Samhuyotav", 82).
However, R. Soloveitchik understands that the BDHG functions when approving a mil-

hemet reshut as morei hora'ah or halakhic decisors (see ibid., p. 56, s.v. va-asher al ken
nir'eh; p. 64, s.v. hidgashnu). Cf. however, R. Goren, op. dt (n. 14), and the quotation
from the Ba'alei ha.Tosafot in n. 31, who appear to differ.
Regarding the necessity of BDHG's consent to the appointment of the king, R. Soloveitchik might also view this as a function of the BDHG qua bet din, but his position is not
clearly delineated. (He states that the halakhot listed in Mishnah Sanhedrin 1:1 and in Ram-

barn, Hil. Sanhedrin 5:1 refer to functions of the BDHG as halakhic decisors; however, this
Halakhah requiring their consent to the appointment of the king is listed by the Rambam
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there, but not in that Mishnah. That halakhah appears in the Toseft-a, Sanhedrin 3:2. Other

halakhot that appear in that Mishnah are not listed by the Rambam in the aforementioned .

passage; e.g. he codifies the approval of the appointment of the kohen gadol by the
BDHG only in Hil. Ke/ei ha-Mikdash 4:15.1 The Brisker Rav, however, unequivocally asserts
that this consent is extended by the BDHG as posekim (ibid.). Cf. the sources in n. 15
which deal with the appointment of the king.
In any case, as noted earlier, it is significant that the BDHG had a hand in these is-

sues, perhaps especially so if the BDHG executed these duties in their role as "morei
hora'ah", already defined a few lines ago. This would imply that such issues may fall within

the purview of formal pesak ha/akhah. As wil be noted shortly, the determination of the
scope of issues regarded as halakhic and thus subject to pesak halakhah is essential to our

topic.
31. See Tosafot ha-Rosh and Tosafot Rabbenu Yehudah on Berakhot 3b, in connection with
the requirement of consulting with the BDHG before embarking on ami/hemet reshut:
iI 'And they take counsel with the Sanhedrin' -as we learn, that they do not depart upon a

milhemet reshut except with the consent of the bet din of seventy-one (Sanhedrin 2a), and
(because) they were masters of counsel and strength". This last phrase: "masters of coun-

sel and strength" (tlba'alei ezah u-gevurahtl) appears to be a quote from Avot VI:1 which
deals with special gifts that individuals may merit through selfless devotion to the study of
Torah. (I wil discuss this source at length later on in this article.) Clearly, these Ba'a/ei ha-

Tosafot concur with the authorities who infer from this duty of the BDHG a role for great
Torah scholars in areas outside of "narrow" pesak ha/akhah (see above, n. 13).
See also ha-Mishpat ha-Ivri, 457f., esp. n. 55.

32. See Rabbi Aaron lichtenstein, "Religion and State: The Case for Interaction", Judaism 15
(1966): 387-411; idem.,"Religion and State", in A. Cohen, ed., Arguments and Doctrines
(New York, 1970),419-50, esp. pp. 427f.
In examining this issue, it would be worthwhile to scrutinize the active role of a
local bet din in the general

life of society. We find that the bet din was actively involved in

regulating conduct in religious matters (Rambam, Hil. Yom T ov 6:21), business matters
(ibid., Hil. Sanhedrin 1:1, Hil. Genevah 8:20), as well as other areas (see Mishnah Sheka/im
1:1; Tosefta, ibid., 1:1-4 (Lieberman edition, pp. 200-01), and the analysis of Gerald
Blidstein, Ekronot Mediniyim bi-Mishnat ha-Rambam (Ramat Gan, 1983), 105.07). Also see
R. Avraham Kahana-Shapira, Devar Avraham (Tel-Aviv, 1961), I, #1, p. 11, s.v. ve-nireh Ii,

who attributes certain powers of kingship to the bet din, and an elaboration in Hi/khot
Medinah, I, Sha'ar #3, Chap. 6, sec. 5; Sha'ar #6, Chap. 1, sec. 2; II, 163-64 (quoting
Teshuvot ha-Rosh), 256-57. See also Abarbane/, Deuteronomy 17:11 (cited below, n. 34).
The relationship between the powers of the BDHG and local authorities shall be discussed
at greater length in the supplementary article.
Regarding the close relationship of the Torah and its scholars to the proper functioning of the government and society in a general sense, see e.g. Moreh Nevukhim ~i:27;

Ramban on the Torah, Exodus 15:25, Deuteronomy 4:5 and 6:18 (and see Hi/khot

Medinah, II, 35-36); R. Yizhak Arama, Akedat Yizhak (Jerusalem, 1974), Sha'ar #43;
Ha'amek Davar, Numbers 1 :4; commentary of the Vilna Gaon on Proverbs (Petah Tikvah,
1981), 8:15-16, and the sources quoted in Hi/khot Medinah, II, 52-53. Also see ibid., 2f.

Regarding the importance of ta/midei hakhamim for the welfare of the Jewish people, see e.g. Midrash Rabbah, Leviticus 9:8; Petihah of Midrash Rabbah to Lamentations,
par. 16.

33. See, for example, the famous comments of the Ramban on Genesis 49: 10 (and d. Hi/khat
Medinah, III, 22-24, and n. 34 below), and the Meiri on Avot, ed. R. Binyamin Zev Prag
(Jerusalem, 1968), 3:2. Regarding the position of the Meiri, cf below, n. 48 and n. 51.
berg, Hi/khot Medinah, 11, 5-24, especially pp. 3, 19; ibid., I, 261 f.
Regarding the situation before the institution of kingship began, see ibid., I, 146-47, 17578. Also cf Rabbenu Bahya on Genesis 49:10; and see R. Herzog, Sidrei Shilton, 7-8.

34. See R. E.Y. Walden

This view appears to be supported by the Keli Hemdah, Deuteronomy 17:11, see. 6,
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par. 6 (p. 119) (quoting She'elot u-Teshuvot Avnei Nezer, Yoreh De'ah, II, #312, par. 52):
"The (kingship of the house of David) accepted upon itself to rule according to the laws of
the Torah; it is such a kingship that was chosen by God, and it merited that its rule en-

dures forever. rFor) we find that he (David) did not do anything unless he consulted Mefiboshet his mentor and the Sanhedrin.. .".

The Derashot ha-Ran (#11) deals directly and extensively with the question of the
parameters of the powers of the kingship and the judicial branch (including the BDHG),
and his suggestions are highly relevant to our discussion. He first proposes that the judges
were concerned solely with the spiritual welfare of the people, and to this end would only
rule according to the dictates of the Torah. The king, on the other hand, took responsibil-

ty for the proper functioning of society, and therefore could supercede the ruling of the
judges and impose decisions that enhanced the public's well-being. However, the
Derashot ha-Ran mentions that the king could empower the judges to rule in his stead,
and adds that in the absence of the offce of kingship, the (chief) judge took over the man-

date of the king (ibid., 192, s.v. ve-al. See Mishpat ha-/vri, 51, n. 27). This thesis requires
careful analysis, as do the other suggestions that the Derashot ha-Ran mentions there. R.
Herzog has noted the diffculty in envisioning how the conceptual models presented by
the Derashot ha-Ran would translate into practice, and he also notes that there are no talmudic citations in the discussion which support the Derashot ha-Ran's arguments (Sidrei

Shilton, 166-6~). These last two points underscore the difficulty in utilzing classical
sources to paint a comprehensive picture of the roles of the various branches of Jewish
government. See similarly above, n. 13. See also the Abarbanel, Deuteronomy 1 7: 11, 159,

s.v. ha-hoda'ah ha-hei, who strongly disagrees with the Derashot ha-Ran. He asserts that
the BDHG could enact any legislation that is within the power of the king, and thus con-

cludes, in accordance with his well-known position, that, in fact, a king was not a necessity. Once again, this contention is highly relevant to the questions we have raised regarding the role and mandate of the BDHG.

Regarding further discussion on defining the roles of the king and the BDHG, also
see R. Meir Simhah of Dvinsk, Or Same'ah, on Rambam Hil. Me/akhim 3 :8, and R. Shlomo
Kook, "Samkhut ha-Tehikah ve-ha-Shiput Shel Malkhut, Zibbur, u-Medinat Yisrael", Torah

she-Ba'al Peh 11 (1969): 89f; G. Blidstein, Ekronot, 92-93 (and n. 5), 102-07; M. Elon, haMishpat ha-Ivri, 49f, 629-30; R. Zevi Hirsch Chajes, "Din Melekh Yisrael", Kol Kitvei
Maharaz Hayot I, 43-49; R. Yuval Sherlow," Samkhut ha-Shiput Shel ha-Melech," Migadim I

(1986),61-80.

Regarding the status and role of the "Shoftim," see the introduction of the

Abarbanel to Sefer Shoftim, and R. Avraham Shoshana, Sefer Shoftim im Perush Derekh

Binah (Jerusalem-Cleveland, 1988), 5-14.

The role of a prophet in secular matters such as government wil be dealt with
below.
35. I have dealt with Halakhah and principles rather than with the enormous amount of relevant historical and empirical evidence. This is due both to the vast scope of material that

would have to be examined, as well as the diffculty inherent in ascertaining to what
degree practice reflects principle. See similarly R. Herzog's comments: "1 am not involved
here with history. _ _ . My involvement is not with what happened in the past, but with the-

ory, that is to say . . . according to the sources of the Halakhah which are accepted by us"
(Sidrei Shilton, 3-4).

As examples of such sources, however, see Meir Benayahu, Marbiz Torah,

Samkhiyotav Ta(kidav ve-Helko be-Mosdot ha-Kehillah bi-Sefarad, bi-Turkiya, u-bi-Arzot ha-

Mizrah (Jerusalem, 1953), esp. Chap_ 5, pp. 49f, who quotes several teshuvot which stress
that the rabbinic authorities served as leaders of the community as well.
For another example, regarding the position of the "nasi" of the Sanhedrin, see G.
8lídstein, Ekronot, 49-50, and n. 140, 145; R. Avraham Orenstein, ha-Nesi'ut bi- Yisra 'el (Tel.

Aviv, 1956), 78, 97; Hilkhot Medinah, i, 153-59 (esp. p. 158); Seforno on Deuteronomy
17:14. Cf. Hugo Mantel, Studies in the History of the Sanhedrin (Cambridge, 1965), 176-
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253. See also the Rambam's Commentary on the Mishnah, Bekhorot 4:4.

36. I underscore the primary importance of assessment in halakhic categories because individ-

uals often believe that Halakhah can be circumvented or superceded when seeking to
achieve worthy goals. In fact, to determine the degree to which the Halakhah is 1Iflexible"
itself requires application of halakhic principles on a case by case basis. A good example

of this can be found in an iluminating pesak by a contemporary halakhic authority, R.
Shlomo Zalman Auerbach, in his Minhat Shlomo (Jerusalem, 1986), #35, 189. R. Auerbach
assert one may offer food and drink to a guest who wil not wash his hands or recite the
blessing as required, if refraining from this hospitality may cause the individual to develop
antagonistic feelings to Torah and religious Jews. He reasons that despite explicit rulings in

the Shulhan Arukh (Orah Hayyim 163:2, 169:2) to the contrary, the "stumbling block" of
causing such animosity is more grave than the "stumbling block" prohibited in the Shulhan
Arukh's rulings. This decision is also cited by R. Joseph Epstein, Mizvat ha-Sha/om (New
York, 1969), 652; and R. Shlomo Aviner, Am ki-Lavi J (Jerusalem, 1983), 334.

As an example of the consideration of issues with serious communal implications
from a halakhic perspective, see the exchange between R. Samson Raphael Hirsch and R.

Seligmann Baer Bamberger in Samson Raphael Hirsch: The Collected Writings, vol. 6 (New
the responsum of R. Hayyim Ozer

York and Jerusalem, 1990), 198-317. See, in addition,

Grodzinsky, in Ahiezer: Iggerot, ed. Aaron Suraski (Bnei Brak, 1970), #150. The issue
under discussion is the question of interaction with non-religious Jews. Also see the statement of the Hazon Ish quoted in Morasha 8 (Summer, 1974): 17. For a related point, see
above, n. 30.
Regarding the general relevance and pervasiveness of Halakhah to all aspects of life,
see the note of R. Aharon Soloveitchik in Leo Levi, Sha'arei Talmud Torah (Jerusalem,
1987), 60; and R. Joseph B. Soloveitchik, "Ish ha-Halakhah", in be-Sod ha-Yahid ve-ha-

Yahad, ed. Pinchas Peli (Jerusalem, 1976),67, S.v. en likhah.

37. One example of this is the ''Torah perspective" on the State of IsraeL. The fact that it is a

largely secular society and government is well known, but one's attitude towards it depends on the Uhashkafah" context within which it is placed. As an example of how a certain perspective affects one's attitudes and approaches to an issue, see the letters of R.

Naftali Zevi Yehudah Berlin regarding the settlement of the Land of Israel by non-observant Jews, in Shivat Zion, ed. Avraham Yaakov Slutzki (Warsaw, 1892), I, 17-18; II, 5-6, 1819. Many other letters there also indicate, both explicitly and implicitly, the significance of
one's perspective in assessing the positive or negative nature of various events. Similarly,

see R. Yehudah Herzl Henkin, Teshuvot Benei Banim J (Jerusalem, 1981), #16 (p. 58),
quoting R. E.Y. Henkin, who averred that the question of reciting Hallel on Yom ha-Az.

ma'ut is not subject to a definitive and conclusive decision because it is dependent on
one's view of the State of Israel as a formative stage in the redemption. Cf. below, n. 53.
38. This can occur for example, in the false attribution of certain qualities or traits to individu-

als with a different (and especially opposing) point of view. Examples of this, most unfortunately, are rampant. See below, n. 49, and d. R. Yoel Teitelbaum, She'e/ot u-Teshuvot

Divrei Yo'el II (New York, 1983), Hoshen Mishpat, #131-32.
39. See e.g. the discussion of Simhah Friedman, Emunat Hakhamim, 15f. However, many of

his points there can be disputed. For example, he cites from the Introduction to the Hovot
ha-Levavot in which the author exhorts the individual to independently verify and justify
his beliefs, to prove that this approach is equally valid in other areas not included in
Halakhah per se (ibid., p. 15). However, he fails to take into account the demanding prerequisites that are spelled out there. The Hovot ha-Levavot does not suggest independent
conjecture, but rather verification of concepts after one has established the proper ideas
through study of the tradition, "which includes all the mizvot of the religion, its concepts,
and its details" (Kapah ed. (Jerusalem, 19841, 10). (Cf. the Meiri in his commentary on
Proverbs 1 :7, and in the Introduction to his Bet ha-Behirah, printed with the Bet ha-Behirah

on Berakhot (Jerusalem, 19651, 7f.) Friedman is also drawing a questionable parallel be-

tween a certain degree of intellectual self-assertion in personal religious issues such as the
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love and fear of Cod, and independence in religious communal matters affecting the
Jewish people.

The Rabad's comment on Hil. Teshuvah (3:7) takes the Rambam to task for branding one who believes in the corporeality of Cod as a unon-believer" ("rnin"). The Rabad
notes that other Umore distinguished" scholars took this position. Contemporary authors

often quote this Rabad as proof that much independence exists in the area of personal
beliefs and perspectives. However, the significance of this passage may be overemphasized. Firstly, the Rambam disagrees. In fact, elsewhere, in an apparent response to the

Rabads critique, he addresses the Rabads position and rejects it strongly (Moreh
Nevukhim 1 :36). Secondly, the Rabad only says that such an individual is not to be consid.
ered a urnin" who does not merit a portion in the World to Come, but could himself disap-

prove strongly of such deviant opinions. This may be implied in the tone of his concluding
words: N. . . according to what they saw in verses, and especially from what they saw in
the words of aggadot which distort one's views". This point has been made by several
authors; see sources in Isadore Twersky, Rabad of Posquières: A Twelfth-Century Talmudist

(Cambridge, 1962), 282-86. In fact, numerous commentators on the Rambam blunt the

apparent sharpness of the Rabads critique of the Rambam on this issue (see Kesef
Mishneh and Or Same'ah, ibid.). Such a statement cannot be used to support limitless

freedom of opinion in matters of belief. This issue, however, constitutes a broad and controversial topic which is beyond the scope of this paper.
40. Derashot ha-Ran, #5 (text #2), p. 89, citing Bava Batra 75a and Sanhedrin 100a. See also
Kovez Iggerot Hazon Ish (Jerusalem, 1955), II, #75, who writes that issues of "hashkafah"
often cannot be decided only by objective examination of individual statements by Hazal,
but also require a special intuition and sensitivity to Torah values.

41. Clearly, the comments of the Derashot ha-Ran, by inference, do not include mundane
issues unrelated to religion. This is underscored by the suggestion of several medieval

authorities that, indeed, the Sages of the Talmud could err in secular areas, such as science and medicine. See Moreh Nevukhim 3:14, and d. Mishneh Torah, Hil. Kiddush ha-

Hodesh 17:24; R. Sherira Caon, in Ozar ha-Ge'onim (Jerusalem, 1941), Gittin 68b
(Teshuvot, p. 152), s.v. le-dama de-resha; R. Avraham b. ha-Rambam, "Ma'amar al
Derashot Hazal", Milhamot Hashem, ed. Reuven Margoliot (Jerusalem, 1953), 83-84, and
ibid., n. 18.
This position is reinforced by the story related in Pesahim 94b, wherein the Jewish
and Creek scholars debated questions of astronomy, and the Jewish scholars admitted
that the Greeks were correct. Both the Rambam (Moreh Nevukhim 2:8) and his son R.

Avraham (ibid., 86ff, especially n. 31) infer from this passage that Hazal could err in areas

of science and general knowledge. For other sources on this talmudic passage, see i.
Twersky, IIJoseph ibn Kaspi: Portrait of a Medieval Jewish Intellectual", Studies in Medieval

Jewish History and Lierature I (Cambridge, 1979), 256, n. 52. Cf. however, Maharsha,
Gittn 68b, s.v. Ie-dama de-resha; She'e/ot u-Teshuvot ha-Rashba, I, #98; and She'e/ot u-

Teshuvot Rivash, #447. Also see R. A.Y. Kook, She'elot u.Teshuvot Da'at Kohen, #140.

For recent discussions of some of these sources, see R. Ya'akov Neuberger,
"Halakhah and Scientific Methodn, The Torah u-Madda Journal 3 (1991-92): 82-89; R.
David Horowitz, 1"he Role of Philosophy and Kabbalah in the Works of the Rashba
(Masters Thesis, Bernard Revel Graduate School, Yeshiva University, 1986),67-72; idem.,
"Rashba's attitude Towards Science and its limits", The Torah u-Madda Journal 3 (199192): 66-8; R. Nahum Rabinowitz, IIHa'arakha Mada'it ki-Yesod li-Pesikat ha-Halakhah",
Tehum;n 8 (1987): 435-53. See also below, n. 57.

The degree to which one is obligated to defer to the opinions of the Sages was
touched upon above, in relation to the nature of the BDHG's representation of the peo-

ple. I shall deal with the halakhic viabilty of disputing a ruling of the BDHG in the second
part of this article, which wil be published separately. I shall also discuss there the question of the lIinfallbilityn of the BDHG and subsequent scholars_ The comparison of those
sources with our present discussion wil provide a fuller understanding of these issues.

125

TRADITION

42. See too Rabbi Avrahom ben ha-Rambam, Milhamot Hashem, ibid.
43. See Derashot ha-Ran, #12, 213-15; Hiddushei Aggadot of the Maharal on Bava Batra

(London, 1960), ibid.; Hiddushei Hatam Sofer on Bava Batra (Jerusalem, 1970), ibid.; and
She'e/ot u-Teshuvot Hatam Sofer, arah Hayyim, #208, S.v. ma she-katav, p. 77b. R. Reuven
Margaliot, Sha'arei Zohar (Jerusalem, 1966) on Bava Batra 12a, cites parallel passages in

the Zohar which appear to support this interpretation of the talmudic passage. Cf. Ritva
on Bava Batra, ibid., s.v. ve-nitna. Also see She'e/ot u-Teshuvot Divrei Hayyim, Yoreh De'ah,

#105, for a clear statement that great Torah scholars possess ruah ha-kodesh.
44. See his Hiddushei Aggadot, Bava Batra, ibid.
45. See Yoma 9b; Sanhedrin 22a; Sorah 48b; Tosefta, Sotah XII:4. Also see Psalms 74:9, and

commentaries ad. loc, esp. Radak.
46. There is, however, another possible approach here, which takes into account the various
levels of prophetic visions that exist (see e.g. Moreh Nevukhim 2:44-45). It is therefore

possible that those talmudic passages cited in the previous note only refer to the cessation
of the highest levels of prophecy. A strong argument can be made for such a suggestion
based on indications that certain types of prophetic powers did exist well after Haggai,

Zakhariah, and Malakhi. For example, regarding a "bat ko/" (a form of prophecy), see
aza, ha-Geonim (Jerusalem, 1934), Yoma 9b, p. 49; ibid., (Jerusalem, 1942), Sotah 32b,

p. 247; ibid., (Jerusalem, 1932), Hagigah 14b, p. 60; Yoma 9b, and Rashi ibid., s.v. amar
. Rabi Abba; Midrash Rabbah, Song of Songs, Chap. 8, #11; Rashi on Job 4:16; Kuza,i
~i:11,41,73; Tosafot Yom Tov, Yevamot, XVI:6. For relevant statements about prophecy in
general, see R. Avraham ibn Ezra on Isaiah 59:21, ed. M. Friedlander (New York, n.d.); R.
Eliyahu Mizrahi, on Deuteronomy 18:19.

For comprehensive discussions about different levels of prophecy and the possibilty
of such powers after the cessation of "the prophetic era", see R. Reuven Margoliots introduction to She'e/ot u-Teshuvot min ha-Shamayim (Jerusalem, 1957); A.J. Heschel, "Ruah

ha-Kodesh bi-Yemei ha-Benayim", in Sefer ha-Yovel Ii-Khevod A/exander Marx (Philadelphia,

1950),175-208; E.E. Urbach,"Matai Paskah ha-Nevu'ah", Ta,biz 17 (1946): l-1l.
47. See also Midrash a/am Rabbah (or Seder a/am Rabbah), ed. Baer Rattner (New York,

1966), Chap. 30, p. 140: "Until now, the prophets prophesied through the medium of
ruah ha-kodesh; from now on, incline your ear and hearken to the words of the Sages";
Mid,ash ha-Gado/, ed. Mordekhai Margoliot (Jerusalem, 1947), 865-66 (on Genesis
. 49:28): "At first, (God) revealed His secrets to the prophets . . . then gave them to the
righteous ones . . . then. gave them to those who fear Him, as it says: 'The secrets of God
are entrusted to those who fear Him'; R. Saadiah Gaon, in Zikhron /e-Rishonim, ed. A.

.Harkavy (Jerusalem, 1969), V, 158: ". . . and just as the prophets in their times lead (the
Jewish people), so the righteous ('zaddikim') of each generation shall lead them"; R.

Zemah Gaon, in Efdad ha-Dani, ed. Abraham Epstein (Berlin, 1881), 8: ". . . most of the
Torah scholars and prophets were exiled to Bavel . . . and to this day they are the chain of

wisdom and prophecy". (The last two sources are cited and discussed by A.J. Heschel,
ibid., 31.) The message of the Mid,ash a/am Rabbah appears to be alluded to in an inter-

pretation of the Sif,i, Parshat Ha'azinu, sec. 5.
Regarding the general idea of determining and following the wil of God even when

it is not explicated clearly in the Halakhah or other sources, see R. Eleazar Azkari, Sefer
Haredrm (Jerusalem, 1984), end of Nlntroduction to the Mizvot"; Y. levi, "ha-Sekhel ve-haAggadah bi-Kevi'at ha-Halakhah ve-ha-Ma'aseh," ha-Ma'ayan 17:4 (1977): 43-47; and
idem., Sha'arei Ta/mud Torah, 86-88. Regarding the centrality of this theme in the Serer
Hasidim, see Haym Soloveitc;hik, ''Three Themes in the Serer Hasrdrm," AJS Revrew (1976):
311-25. See also above, n. 11.
48. Note also the Ritva, (above, n. 43): "she-yasrgu bi-sikh/am"; Midrash a/am Rabbah, quoted
above, n. 47; Abarbanel, Deuteronomy 17:8, 163, s.v. ve-ha.ta'am ha-hei. It is for this rea.
son that I have not dealt in the text of the article with the possibilty of attributing real ruah
ha-kodesh to gedo/ei Torah. Cf. Simha Friedman, "Emunat Hakhamim", 9.13.
In fact, however, a strong argument can be made that certain prophetic-like powers
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can be attained by great Torah scholars, as noted above, n. 46, 47. Regarding the prophetic abilities bestowed upon pious individuals ("zaddikim"), see R. Hai Gaon, quoted in the

Kotev commentary by R. Yaakov ibn Habib on En Yaakov, Hagigah 14b, s.v. teshuvah; R.
Saadiah Gaon, in Zikhron Ie-Rishonim, ibid.; Ran on Nedarim 32a, s.v. ka-et. (This has been
dealt with and emphasized by the Hassidic movement, of course.) Heschel has noted the
significance of this assertion, considering it essential "for the sake of understanding the
spirit and soul of the Jewish nation" (ibid., 178; also see ibid., 208).

However, even if one attributes some type of supra-rational prophetic powers to
certain great Torah scholars, thereby requiring their words to be obeyed, it is stil necessary to clarify whether a decision based on such inspiration is obligatory as a pesak, or as
an extension of the imperative to follow the commands of a navi. This is partially dependent on the question of whether prophecy can be utilized in deciding Halakhah, which is,
itself, a matter of dispute. See e.g. Meiri, "Introduction to Pirkei Avot", p. 20, s.v. ve-a,
who maintains that the prophets were consulted on halakhic questions that the hakhamim
were not able to resolve. See also the Meiri's commentary on Ketubot 9a (Jerusalem,
1947), 45, s.v. kevar and the note of R. Avraham Sofer, ibid., n. 6. Cf. Rambam, Hi/.

Yesodei ha-Torah 9:1-4 (and see Kesef Mishneh, ad. loc.), and in the Introduction to his
Commental) on the Mishnah, Kapah ed., 4,14, who appears to differ. Cf. especially the

Meiri with Derashot ha-Ran, p. 199. Cf. the discussion by Shlomo Havlin, Seder haKabbalah Ii-Rabbenu Menahem ha-Meiri (Jerusalem-Cleveland, 1992), 46, n. 168. R. Joseph
B. Soloveitchik, quoted in Reshimot Shiurim on Sukkah, p. 229, s.v. bi.gemara (in the name
of his father, R. Moshe Soloveitchik) explains that halakhic decisors are permitted to utilize
a prophet to clarify a Halakhah, even though the biblical commandment to follow the
commands of a navi does not extend to halakhic questions. The Torah scholar may rely on
the navi's divinely-inspired knowledge and issue a normative halakhic ruling accordingly.
(Cf. the discussion in Shiurim Ie-Zekher Abba Mari I, 50-57.) This explanation fits in with

the Meiri's point of view. Cf. however, the tone and language of the Rambam, ibid., especially in the Introduction to the Commental) on the Mishnah, 14. Also see the discussion
of R. Zevi Hirsch Chajes, "Torat ha-Nevi'im", Chap. 1, 12-17. (The Meiri's opinion merits
special study for he seems to suggest a broad role for the navi. See below, n. 51, regard-

ing the role of a navi in political affairs. Cf. as well, above, n. 3, and n. 33, regarding his
view of the role of Torah scholars.) Also note R. Yehudah Halevi, Kuzari 3:41, who writes

that the special haJakhic abilty and authority of the BDHG is due to the prophecy or
"divine guidance" that they received in the "lishkat ha-gazit'. This appears to accord with

the Meiri's basic position. i wil deal with the divine guidance of the BDHG at greater
length in the forthcoming supplementary article.
Also relevant here is the principle of "10 ba-shamayim hi" which indicates that

halakhic decisions are to be decided through natural human logic and reasoning, and not

through supernatural revelations of absolute truth; See Bava Mezia 59b, and the commentaries cited by Vizhak Englard, "Tanur Shel Akhnai-Perushah shel Aggadah", Shena

ton ha-

Mishpat ha-Ivri 1 (Jerusalem, 1974): 45-56; reprinted as "Majority Decision and Individual

Truth: The Interpretation of the Oven of Akhnai Aggadah", Tradition 11 :1-2 (SpringSummer 1975): 137-72. I shall deal with this at more length in the supplementary article.
For extensive treatment of the significance and relevance of divine inspiration for

halakhic decisions, see: A.J. Heschel, "AI Ruah ha-Kodesh", op. cit. (n. 46); R. Margoliyots
introduction to She'e/ot u-Teshuvot Min ha-Shamayim, esp. 4-6; E.E. Urbach, "Halakhah uNevuah/, Tarbiz 1B (1947), esp. 20-22; idem., Hazal, Pirkei Emunot ve-Deot (Jerusalem,

1975), 270-78; Shlomo Havlin, Seder ha-Kabba/ah, ibid.; M. Elon, Mishpat ha-Ivri, 426 and
n. 117. Also see R. Ovadia Vosef, She'e/ot u-Teshuvot Yabia Omer I, Orah Hayyim, #41; IV,
Orah Haym, #9, par. 5; V, Orah Hayyim, #43, par. B, Yoreh De'ah, #26, par. 6.

In any case, although ruah ha-kodesh might not be used by itself to decide pesak
ha/akhah, recognition that certain authorities are inspired in ways that enable them to lead
the people, evaluate important issues, and issue piskei halakhah for the larger community,

obviously results in a great deal of respect for their decisions. See, for example, Rabbi
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Yonatan Eybeschutz, Urim ve-Tumim (Jerusalem, 1961), "Kizur Takfo Kohen", 48b, column
2; She'elot u-Teshuvot Hatam Sofer, Orah Hayyim, #208, and Hoshen Mishpat, Likutim,
#98; Kovez Iggerot Hazon Ish II, #24; and see R. Soloveitchik, ibid..

See also Kovez Iggerot Hazon Ish I, #15, regarding the "ruah ha.kodesh" necessary
for understanding Torah, which is therefore an intrinsic part of Torah study.

49. For example, writing to his followers after his visit to Erez Yisrael, the Gerer Rebbe, Rav
Avraham Mordekhai Alter, expressed shock as to how Rav Kook had been described in
the Jewish press in Europe; he discovered Rav Kook's true character only when he personally met him. This fascinating and enlightening letter is reprinted in Osef Mikhtavim u.

Ketavim (Jerusalem, 1988), 73-83; and excerpted in Shlomo Zalman Sonnenfeld's biography of Rav Yosef Hayyim Sonnenfeld, ha.lsh al ha.Homah (Jerusalem, 1975), II, 224-27.
Also see R. Shilo Refael, UMishnat ha-Rav bi-Halakhah", Torah she-Ba'al Peh 27 (1986): 31,
regarding the subsequent attitude of the Gerer Rebbe to Rav Kook. Cf. above, n. 38.

See Kovez Iggerot Hazon Ish I, #31: ". . . and the tripfalls of erroneous correlation (of
the case with the relevant halakhah) are more numerous than the tripfalls of the funda-

mentals of the halakhah itself". Cf. ibid., II, #75. R. Herschel Schachter has also stressed

the necessity of an accurate assessment of a situation in order to apply the relevant
halakhic principles. See his "Gidrei ha-Medinah bi-Erez Yisra'el u.Milhamotehah", Or ha-

Mizrah 132 (1989): 23-26; reprinted as "Land for Peace: A Halachic Perspective", The
Journal of Halacha and Contemporary Society 16 (1988): 77-81.

50. ". . . And he shall instruct them of commandments and caution them with admonitions
that are not religious matters. . . ." (Kapah ed., 4).

51. "And they would ask the prophets about all of their concerns. . . . And this is undoubtedly
so, for God established the prophets for us for all of our queries, in place of the star-gazers, sorcerers and seers, (and) we shall ask them regarding all of our matters, the general

and specific. . . ." (Kapah ed., 5. Another possible translation is "all of our matters, communal and individual"; see R. Kapah's comment, n. 85). Similarly, see Derushot ha.Ran, 21516. See especially Samuel

i, 9:6ff, and the commentary of the Malbim, loc. cir., 9:9. Cf. L.

Strauss, "The Literary Character of the Guide for the Perplexed", in S. Baron, ed., Essays on
Maimonides (New York, 1941), 87 (based on Moreh Nevukhim 1:15): "The prophet is,
then, a man who not only has attained the greatest knowledge . . . but who is able also to
perform the highest political functions". See also Gerald Blidstein, Ekronot, 96, and n. 21;
R. Avraham Shoshana, Sefer Shofûm im Perush Derekh Binah, 6-7; Encyclopaedia Judaica
13 (1972), uProphets and Prophecy", 1157-58.
The main source for the Rambam's position is clearly the passage in Deuteronomy
18:9-18. See the commentaries ad loc., especially Ramban. Cf. Ramban on Leviticus 26:11
and his Ii Additions to the Positive Commandments," Sefer ha-Mizvot, #8.

While defining the role of the navi is relevant specifically to our analysis of the comparison of the hakham and navi, it also may generally reflect upon the Torah's perspective

of the extent to which religion and spirituality pervade and set the tone for everyday life.
For commentators who appear to address this issue, directly or indirectly, see R. Judah

Barzeloni, Commentary on Sefer Yezirah, 38 (quoted in E. E. Urbach, "Halakhah uNevuah", 20, n. 171): "(The purpose of the prophets is) to teach and to lead them in prop-

er behavior, how Yisrael should involve themselves in Torah and mizvot. . .". This stresses
the role of the prophets as leaders in primarily religious matters. See also R. Saadiya Gaon,
Emunot ve-De 'ot, 3:3. Cf. however, Meiri, "Introduction to Pirkei Avot", 16: i'. . . thus we
also need a true navi, accomplished in two capabilities, in order to perfect us in the matleadership and all intellectual beliefs. . . .
ters of our Holy Torah, which includes all political
For both the navi and the king are essential for the leadership of the people. . . ." This

leadership, similar to the opinion of
broadens the navi's authority to the arena of general
the Rambam quoted in the text. See also the Meiri's commentary on Psalms (Jerusalem,
1971), 10; and his commentary on Proverbs (Jerusalem, 1969), 1. Cf. above, n. 48. See
too Sefer ha-Hinukh, #516, S.v. me-shorshei, end.
This extremely broad issue requires its own extensive analysis.
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52. Sefer Mizvot ha-Gadol (Jerusalem, 1964),16.
53. The extent to which the leadership role indicated by the talmudic passage in Bava Batra

can be supported by the authority inherent in "10 tasur' is dependent upon our earlier dis-

cussion regarding the breadth of "/0 tasur" (e.g. the parameters of "tikkun ha-olam").
However, an issue such as the Torah perspective on the State of Israel may, by itself, without its halakhic ramifications, be outside the realm of pesak included in "/0 tasur'. It may
instead be subsumed in the area of intuition and evaluation of events of significance to

the Jewish community as indicated by the source in Bava Batra. See, for example, a somewhat unique approach to such issues in Rabbi Avraham Weinfeld, She'elot u-Teshuvot Lev

Avraham (New York, 1977), # 129-30. Gedolei Torah throughout the centuries have interpreted for the Jewish people the significance of different contemporary events, using
Torah she-bikhtav and Torah she-be'al peh to explain the proper approach to new developments. Cf. above, n. 37.
for. R. Shnayer Zalman of lyadi, see Iggerot ha-Kodesh (printed with the Tanya),

#22.
Some contemporary writers have dismissed or played down the significance of the
passage in Bava Batra. L. Kaplan mentions this source in a passing reference ("Daas
Torah", n. 82), and points to the comments of Rabbi Shubert Spero, "Das Torah", in Divrei
Ha-Rav (Cleveland, 1976), 18-19. Rabbi Spero asserts that, "even if we accept the interpre-

tation of the Ramban and accept the notion of our sages as in possession of some degree
of prophetic power, it cannot serve as separate grounds on which to justify the acceptance of the views of any particular sage. If his reasoning is faulty. . . then no appeal to
ruach hakodesh can save his view. . . if the scholarship of the sage is correct, talk of ruach

hakodesh is superfluous. If the ruach hakodesh of the sages functions only bederech hachochma, then the notion of Das Torah built upon it is an empty concept."
While it is true that the ruah ha-kodesh referred to in Bava Batra is only bi-derekh hahokhmah, as we have discussed above, Rabbi Spero's conclusions appear somewhat overstated. firstly, there are many cases where it is not conclusively clear whose reasoning or

scholarship is "faulty" or "correct". In such instances, recognition of the special abilities
and intuition of a Torah scholar could (or should) influence strongly one's decision of who
to follow (see above, n. 48). Secondly, we may question whether Rabbi Spero's reasoning
leaves the passage in Bava Batra devoid of any real significance. Surely, the interpretations
offered by the various authorities that we have cited indicate that this dictum offers an

important perspective on the role of hakhamim, and to limit the import of the passage to
an abstract theological message seems to ignore the tone of the passage and its respective commentators. While Rabbi Spero appears justified in. arguing that this text cannot be
cited to support an extreme view of "da'as Torah" ("When reasons fail, Das Torah is
rushed in. It is by its very nature thought to be irrefutable and infallble"; "Das Torah", 18),

he avoids any elucidation of the relevance it does have.
54. See Perush Rabi Avraham me-Parizo/, Tif'eret Yisrael, Midrash Shmuel, Mahzor Vitri, Me'am

Lo'ez, Seforno, Midrash David (by Rabbi Shmuel ha-Nagid, grandson of the Rambam),
Derekh Hayyim (Maharal) on the Mishnah in Avot, and the sources quoted by Simhah
Friedman, "Emunat Hakhamim", 19-21.
55. i. Abravanel, Naha/at Avot on Avot, ad. /oe.
56. See the commentaries cited above, n. 54, especially Perush Rabi Avraham me-Parizo/.

57. Regarding the question of how Torah knowledge sheds light on other secular areas, it is
worthwhile to note the fascinating assertion of R. Yehezkel Kazenellenbogen. While discussing the halakhic status of printed Sifrei Kodesh, he remarks that Moshe, the greatest
prophet, and Shlomo, the wisest man, could certainly have constructed a printing press
(Teshuvot Knesset Yehezkel (Sadilkov, 1824; reprinted 1989), #37, quoted by She'elot

Teshuvot Shevut Ya'akov, II, #11). This was contested by others (see e.g. She'e/ot usky, "Kedushat Seforim ve-Kitvei haTeshuvot Maharaz Ha
yo t, #11). See R. Y. Stepan
Kodesh bi-Ktav u-bi-Defus", Or ha-Mizrah 100 (Fall, 1980): 148, n. 15. For a similar discussion, see above, n. 41. See also see the commentary of the Vilna Gaon on Proverbs
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22:12, and the discussion above of how a posek must be aware of the facts involved in

any case under consideration.
58. See above, n. 52.
59. See, for example, Mendel Piekarz, Hasidut Polin (Jerusalem, 1990), 412-34. Some of this
material is repeated, albeit in different form, in L. Kaplan, "Daas Torah", 56-60.

60. In a similar vein, Rabbi Joseph B. Soloveitchik asserted that history has proven that certain

gedoJei Torah were mistaken in their approach to Medinat Yisrael. See his Hamesh
De,ashot, trans. David Telzner (Jerusalem, 1973), #1, 19-29. However, this in no way indicates that Rabbi Soloveitchik dismisses the important role of gedoJei Torah in interpreting

events and their ramifications. See, for example, his eulogy for Rabbi Hayyim Ozer
Grodzinsky, "Nos'ai ha-Ziz ve-ha-Hoshen," in Div,ei Hagut ve-Ha'a,akhah (Jerusalem,
1982), 187-94.

For a discussion of the historical background that R. Soloveitchik was responding to
in this eulogy, see Aaron Rakeffet-Rothkoff, "Hanhagat am Yisra'el bi-Mishnato Shel Rav

Yosef Dov Halevi Soloveitchik", in lLurim, ed. Moshe Ishon (Jerusalem, 1986), 298-313.

61. God wiling, I will deal with some of these related issues in the supplementary article
which I plan to publish in the near future.
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