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THE PROBLEM OF IDENTITY IN RASHI,
RAMBAM AND THE TOSAFISTS

I. THE PROBLEM

Persons as well as things endure over time. People are born as
infants, grow into adolescence, mature into adults and decline in
senescence. An acorn takes root, a sapling emerges, a tree devel-

ops verdant foliage and eventually enters into a decline. Change is an
ongoing and omnipresent phenomenon. Yet change is devoid of mean-
ing unless understood as an accident, in the Aristotelian sense of the
term, of some underlying substratum or of a Kantian Ding-an-sich that
remains constant. The problem of identity has long been the bane of
philosophers. Common sense tell us that, despite the flow of time and
the assumption of different characteristics, there exists a constant ele-
ment in every person or thing. What is the essence of continuity that
exists despite change? Certainly, it is that elusive quintessential element
that is captured in the notion of identity.

Long before becoming aware of the fact that, from antiquity until
the present, the problem of identity had engaged the intellects of fore-
most philosophers, I was gripped by the enormity of the problem as a
result of its reflection in a seemingly frivolous legal maneuver.

Most people are familiar with the horrendous acts committed by
Nathan Leopold and Richard Loeb, two Chicago play-boys who
abducted a child and subsequently murdered him. It was a purpose-
less, senseless crime. Both because of its frivolous nature and because
of the fact that it was committed by wealthy, privileged young men,
the incident was surrounded with notoriety. Leopold and Loeb were
both sentenced to life in prison. They were extremely bright, well-
educated young men. In prison they became jailhouse lawyers and
continuously peppered the courts with writs and motions, petitions
for retrial etc., etc. 
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By chance, I came upon a report of a particular petition filed by one
of those young men. He applied for a writ of habeas corpus on very, very
ingenious grounds. As are most of us, he was also aware that, with per-
haps the exception of the brain and the central nervous system, in the
process of time every single cell of the human body is destroyed and then
regenerated. To be sure, destruction and regeneration does not occur to
every cell simultaneously but together they constitute a constant, ongoing
process affecting the entire body. Thus, for example, every time a person
claps his hands he destroys perhaps many hundreds of cells but, fortu-
nately, others are continuously created to take their place. Cells simply
outlive their usefulness and disintegrate, only to be replaced by others. It
is reported that, within a period of seven years, all cells are destroyed and
replaced. Apparently, it is a virtual certainty that no single cell that is pres-
ent in the body at the beginning of any given seven-year period will still
be present in the body at the expiration of that seven-year period. That
phenomenon, he claimed, provided ample grounds for habeas corpus—
quite literally. More than seven years had elapsed since the time of the
crime. Accordingly, they argued, “Give us the body”. The imprisioned
convicts are not the perpetrators. Leopold and Leob alleged that they did
not share the identity of the persons who had committed the crime and
therefore they were being unjustly incarcerated.

Needless to say, the petition was dismissed. In rejecting the petition
for habeas corpus, the judge, in effect, asserted that the legal system
embraces the common sense notion of personal identity. The law will
not allow itself to be confused by scientific facts because, at least with
regard to this matter, it regards them as totally irrelevant. The notion of
personhood and the notion of individual identity have nothing to do
with the permanence versus the transience of the cells of a body. Identi-
ty is a reflection of some other concept—a concept that a jurist may not
be responsible for apprehending, much less explicating—but one with
which a philosopher, and certainly a legal philosopher, must grapple. 

As stated by one contemporary writer, “People age, some trees reg-
ularly shed their leaves, ice melts with the coming of spring, and wood,
when burned, gives way to fire and ash.”1 The question is whether the
toddler in the pictures that a mother displays is the same individual as
the grown, mature adult. If so, in what sense? By the same token, one
can ask whether, when ice melts and becomes water, is there a preserva-
tion of identity? When wood is burned, and gives way to charcoal and
then to ash, is there any continuum of identity between the wood that
formed the tree and the ash which is the residue subsequent to combus-
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tion? The problem, for philosophical as well as legal reasons, is of
course most acute with regard to the personal identity of human beings,
but essentially the same problem exists with regard to the identity of
members of the animal kingdom and even of inanimate objects.

II. PHILOSPHICAL RESOLUTIONS

Philosophers have dealt with this issue in a variety of different ways.
David Hume, in his Treatise of Human Nature, concedes that the prob-
lem admits of no resolution. According to Hume, the very notion of
identity is specious because human consciousness is naught but a collec-
tion, or bundle, of perceptions. The notion of identity is nothing more
than a construct of the mind which it imposes upon an uninterrupted
series of perceptions. Hence, Hume categorizes the notion of identity
as a fiction and the notion of an intuitively apprehended self as not gen-
uine. Thus, in effect, he dismisses the problem as specious and hence as
not requiring a solution: there is no need to explicate the nature of per-
sonal identity because there is no personal identity.2

Putting aside the question of identity with regard to inorganic enti-
ties, John Locke, in An Essay Concerning Human Understanding, pro-
poses a solution to the problem of personal identity by attempting to
make identity contingent upon memory. Each individual possesses a
unique set of memories and it is those memories that constitute his or her
unique identity. In effect, it is the series of memories that constitutes the
person. For Locke, the identity of person is the identity of consciousness.3

That categorization of personal identity has been challenged for
cause. Imagine that a prince went to sleep in a royal palace. In the
morning the prince awakens and utters the memory claims of a cobbler.
He looks at himself and does not really believe that he is a prince since
he has no memory of his royal station. The same evening, a cobbler liv-
ing in his miserable abode hundreds of miles away went to sleep and
wakes up believing that he is the prince. He proceeds to demand that
he be taken to the royal palace and treated in a manner appropriate to
his station. We are confronted with two different people—at least we
would call them different people—and each one claims the retained
memories of the other. If identity is nothing more than a chain of mem-
ories there are no grounds to distinguish between veridical memories
and hallucinatory memories. And indeed Locke seems to be prepared to
say that the prince and the cobbler are the same person.4 In an attempt
to obviate that problem, some philosophers, such as Thomas Reid, in
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his Essays on the Intellectual Power of Man,5 and Joseph Butler, in an
essay entitled “Of Personal Identity,” published as an addendum to the
first volume of The Theology of Religion, ed., W.E. Gladstone (Oxford,
1897), retain the notion of identity defined in terms of memory but
couple it with the postulation of a mind or spiritual substance in which
memories adhere. In the introduction to his Critique of Pure Reason,
Immanuel Kant develops the thesis that empirical experiences are
imposed upon an a priori faculty of cognition which seemingly requires
a persisting subject or owner. 

In more recent times, A. J. Ayer, in his Philosophical Essays, develops a
notion that had at least been suggested in earlier philosophical writings,
particularly in Locke’s discussion of the identity of inanimate entities,
and seeks to define identity in terms of spatio-temporal continuity.6 I
prefer the term spatio-temporal contiguity rather than spatio-temporal
continuity for reasons that may become a bit more obvious later. Basically,
according to Ayer’s thesis, a person preserves his identity as an individual
because he has succeeded in time and place to the same individual who
occupied the same or contiguous space a nanosecond earlier. Identity is
thus dependent upon both spatial and temporal contiguity. A person
who passes out of existence and reappears at some future time would not
be the same person, no matter how brief the interval between his disap-
pearance and his reappearance. Nor, according to Ayer, would a person
who disappears only to appear instantaneously in some other place be
the same person.

Later, in The Problem of Knowedge, Ayer modifies that definition
somewhat, and insists that, although spatio-temporal contiguity is essen-
tial to the definition of personal identity, it must, however, be modified
by incorporating the notion of physical characteristics. When spatio-tem-
poral contiguity exists and is also accompanied by appropriate persistent
physical characteristics, Ayer is willing to recognize that the two in tan-
dem are what we mean when we speak of personal identity.7

It seems to me that there is a much older solution to the problem,
although it was not formulated as a solution to this particular problem.
In discussing the nature of causality, Aristotle enumerates four separate
notions of causality, the last of which he calls the final cause. The final
cause is the telos or purpose of the act. Although the final cause is
chronologically subsequent to the other causes in that it cannot be
achieved without them, it is nevertheless logically prior. Accordingly,
Aristotle informs us that the effect is really present in its cause from the
very beginning.8
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Aristotle also presents the notion of entelechies as an explanation of
how it is, for example, that an acorn develops into an oak tree.9 Ent-
elechies are those things which have their end in themselves. If one
thinks of the enteleche as some kind of metaphysical entity it is that enti-
ty that transforms potentiality into actuality. If the enteleche is identified
as the mediator responsible for the actualization of the final cause, those
two notions taken together represent a highly sophisticated theory of
causality. Causation is the process of actualization of the potential by
means of the enteleche. In contradistinction to Hume, who denies the
reality of causality, Aristotle may be understood as formulating a very
clear notion of causality. 

It seems to me that Aristotle’s unique notion of causality gives us
not only a definition of causality but provides us with a notion of identi-
ty as well. Cause and effect are intrinsically related. As mediator of the
final cause, the enteleche establishes an identity between the causal entity
and the effect that is already present in that cause. The presence of the
effect in the cause creates a nexus between them; it is that nexus of
which we speak when we speak of the continuum of identity.

III. PERSONAL IDENTITY IN TALMUDIC SOURCES 

The issue of identity, both individual identity as well as identity as a
member of a species, was certainly a matter of concern to rabbinic
scholars. Identity as a member of a species was perhaps the focal point
of their attention because of its relevance in determining the status of a
particular animal as a member of a kosher or of a non-kosher species.
Nevertheless, personal identity was also a matter of concern and an
analysis of rulings formulated by the Gemara reveals that the talmudic
notion of identity is even more far-reaching than its common sense
counterpart. 

The Gemara, Bava Batra 159a, states as follows:

If a son sold property of his father during his father’s lifetime and then
died, his son may recover [the property] from the purchasers. And it is
this that is difficult among the laws of jurisprudence for [the pur-
chasers] ought to be able to say to him, “Your father sold and you are
recovering?” But what is the difficulty? Perhaps [the grandson] might
say, “I come with the rights of the father of my father as it is written,
‘In place of your fathers shall be your sons [whom] you shall make
princes in all the land’ (Psalms 45:17).”
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It is virtually axiomatic that a person cannot transfer or devise prop-
erty interests that are not vested in him. If so, the son could not possi-
bly bequest to the grandson property that he has already alienated.10 Yet
the Gemara declares that the grandson’s claim to recover the alienated
property presents no doctrinal difficulty because property passes directly
from the grandfather to the grandson by operation of the law of inheri-
tance thereby obviating any property interest that might have been
asserted in the name of the son.

The Gemara then proceeds to formulate the difficulty in another
manner: 

If a first born-son sold [his] primogeniture share during his father’s
lifetime and then died during his father’s lifetime, his son may recover
[the property] from the purchasers. And it is this that is difficult among
the laws of jurisprudence: His father sold and he recovers?

If you say that in this case as well the grandson might say, “I come
with the rights of the father of my father,” nevertheless, what is his con-
nection to the share of primogeniture? 

But what is the difficulty? Perhaps [the grandson] might say, “I
come with the right of the father of my father but I stand in the place
of my father.” 

In this retort the Gemara establishes not simply that the transfer of
property is directly from grandfather to grandson but that the grandson
literally stands in the place of the father, i.e., he has acquired the legal per-
sona of the father with all the rights and prerogatives consequent thereto.

The Gemara herein presents a theory akin to the notion of inheri-
tance by representation found in Roman law. In Roman law the heir
succeeds not only to the estate of his progenitor but becomes liable for
his debts as well. That rule follows from the notion that, juristically
speaking, the two individuals are regarded as a single person. However,
in Jewish law a son bears no personal responsibility for discharging a
debt incurred by his father; liability of heirs is limited to recovery from
the inherited assets.11

Nevertheless, the only cogent theory that allows for a grandson to
succeed to the son’s right of primogeniture without title first passing
through the son is the notion that, for the limited purpose of inheri-
tance, they are deemed to be one person. Thus, the grandson, as a sort
of alter ego of the son, enjoys the positive benefit of inheritance but is
not responsible for personal debts of his forebears and is also not bound
by his progenitor’s attempt to alienate property. That thesis flows from a
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literal reading of the verse “In place of your fathers shall be your sons.” 
This theory is unique to the case of inheritance by a son but does

not pertain to inheritance by other relatives. It is not the case that this
doctrine has a practical effect solely with regard to the right of primo-
geniture which, by definition, is limited to a son; the doctrine of filial
inheritance by representation is reflected in the rule codified by Ram-
bam, Hilkhot Melakhim 1:7, providing for the inheritance of the monar-
chy and other communal appointments by lineal descendants. Collateral
heirs enjoy no such rights. That distinction is readily understood if it is
recognized that direct descendants—and only direct descendants —are
not really heirs at all but are the extension of the same persona.12 Simi-
larly, filial inheritance of property—but only filial inheritance—is based
upon a notion of representation.

This talmudic discussion of inheritance certainly reflects a doctrine
of identity and, moreover, establishes that the notion of identity is not
at all predicated upon the phenomenon of memory. It may be shown
that early-day authorities understood identity as predicated upon spatio-
temporal contiguity or in terms of a causal nexus akin to the Aris-
totelian notion of an enteleche.

IV. SPECIES IDENTITY IN JEWISH LAW

1. The Principle of Yozei
Quite apart from the concept of the personal identity of a human being,
identity is a significant halakhic notion with regard to animals. With
regard to the dietary code and similar matters the issue is primarily that
of identity as a member of a particular species. But, as will be shown,
species identity is a direct consequence of intergenerational personal
identity.

The quest for a halakhic theory or theories of identity begins with
an analysis of a talmudic statement presented in Hullin 62b and Nid-
dah 50b:

Rav Papa said: The tarnegola de-agma is forbidden; the tarnegolta de-
agma is permitted. Your sign [to remember which is forbidden and
which permitted is] “An Ammonite but not an Ammonitess.” Meremar
expounded: The tranegolta de-agma is forbidden: We see that it stomps
[its prey] and eats it; it is the [forbidden] giruta.13

Despite the attempts of translators and scholars to identify the species
that are the subject of this talmudic discussion there is no halakhically
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acceptable manner of determining the species to which reference is
made. The fact that the classic talmudic commentators disagree with
regard to the meaning of Rav Papa’s statement only underscores our
inability to identify any ornithological species named in the Pentateuch
or in rabbinic literature other than on the basis of received tradition.

A literal reading of the text would seem to indicate that there is
some species of tarnegol indigenous to the agma14 and that the male of
that species is forbidden while the female is permitted. That is certainly
the impression conveyed by the use of the masculine “tarnegol” in juxta-
position with the feminine form “tarnegolta” as well as by the mnemon-
ic supplied. Tosafot, Hullin 62b, regard such a literal reading to be
halakhically absurd since all members of every kosher species, male as
well as female, are permitted. Or, as declared in the talmudic principle
quoted by Tosafot: “Kol ha-yozei min ha-tahor tahor—All that emerges
from the pure is pure.” Accordingly, Tosafot hasten to explain that the
two terms do not denote the male and female of a single species but are
the names of two distinct species, one of which is kosher and the other
non-kosher. Tosafot, Hullin 62b, peremptorily dismiss any other possible
interpretation of the text. It follows, of course, that, according to this
analysis, in each of those species both the male and female are either
kosher or non-kosher.

However, both Rashi and one opinion cited by Tosafot in their com-
mentary on Niddah 50b understand the Gemara’s distinction quite liter-
ally: the male of the species to which reference is made is forbidden
whereas the female is permitted. The male is forbidden because it lacks
the criteria of a kosher bird. In resolving the obvious problem posed by
the dictum “All that emerges from the pure is pure,” which would ren-
der the bird permissible regardless of its physical criteria, Tosafot state
that birds do not give birth to young directly; rather, they lay eggs and
the gestating embryos are nurtured by putrid matter within the eggs.
That putrid  matter is categorized by the Gemara as having the status of
“dust.” Thus, since the hatchling is produced by “dust” rather than
from a living creature, there is no continuity of identity between the bird
and its young.

The principle cited by Tosafot is formulated by the Mishnah,
Bekhorot 5b: 

. . . a clean animal that gives birth to an unclean animal [the offspring]
is permitted to be eaten; an unclean animal that gives birth to a clean
animal [the offspring] may not be eaten, for that which emerges from
the impure is impure and that which emerges from the pure is pure.
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Tosafot’s statement asserting that the principle of yozei does not apply to
birds hatched from eggs is an application of the principle formulated by
the Gemara, Temurah 31a, in explaining that a bird born of an egg laid
by a terefah is permitted because the fledgling develops only when the
egg becomes putrid “and upon its becoming putrid it is mere dust.”
The notion “me-afra ka-gadil—it grows from dust” is employed by
Tosafot to explain why the female fledgling is permitted even though its
male progenitor is non-kosher. Me-afra ka-gadil serves to establish that
the principle of yozei is rendered inapplicable by virtue of the destruc-
tion of the non-kosher source and its replacement by innocuous “dust.”
But, then, if it is “dust” that generates the new bird why should that
bird be non-kosher even if it is endowed with the characteristics of a
non-kosher species? Since it is generated by “dust” which is “pure” its
status should be that of a creature that “emerges from the pure” and
hence it should be kosher as well. Indeed, the concept “me-afra ka-
gadil” should be applied to all birds, including the perfectly usual cases
in which both parent birds are non-kosher, and should yield the result
that all their progeny are kosher since they are the product of putrid
dust that is halakhically “clean”: It is precisely for that reason that a bird
born of an egg laid by a terefah is permitted. The Gemara, it should be
remembered, justifies that ruling by declaring that the embryo does not
begin to develop until the egg has already become putrid and hence the
embryo must be regarded as having developed from “mere dust.”

Rambam, Hilkhot Ma’akhalot Asurot 3:11, seems to be aware of
this difficulty. Rambam ignores the rationale advanced by the Gemara
and rules that a fledgling born of the egg of a terefah is permitted, not
because it is generated by “dust,” but because “there is no unclean
[bird] in its species.” Ra’avad, in a gloss to Rambam’s ruling, takes
Rambam to task for substituting his rationale for that of the Gemara
but fails to address the underlying difficulty, viz., that the same ration-
ale should logically render all the young of unclean species permissible.

Rashi’s position is further complicated by a view expressed in his
comments on Hullin 9a, s.v. alma. The Gemara cites the statement of
the Mishnah, Nazir 49b, declaring that a Nazarite becomes defiled
through contact with “a corpse and with an olive-size [piece] of a
corpse.” The Gemara objects that if a Nazarite is defiled by an olive-size
portion of a corpse, a fortiori, the Nazarite must be defiled through
contact with an entire corpse and hence the initial mention of “a
corpse” is superfluous. The Gemara responds by pointing to the reality
of the existence of a corpse whose size in its entirety is less than the size
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of an olive, viz., “an abortus whose limbs were not yet bound together
by sinews.” Having established that a human embryo can have the sta-
tus of a corpse even before sinews have developed, the Gemara then
deduces that, with regard to animals, the prohibition attendant upon
eating the meat of consecrated animals may devolve upon the embryo
before the advent of a an independent prohibition against eating the
sciatic sinew. In context, the Gemara is struggling with the issue of
whether a second prohibition can attach itself to an already prohibited
entity. Tosafot explain the Gemara’s deduction as based upon the pre-
sumption that the sciatic sinew develops as a unique structure from
already existing undifferentiated tissue. Thus, the tissue that becomes
the sciatic sinew was already prohibited as sanctified meat. Rashi, how-
ever, comments that the embryo “is sanctified from the moment of cre-
ation [when] the sinew was not yet created.”

Quite cogently, Tosafot apparently assume that the principle of yozei
assures that tissue “emerging” from already existing tissue has the
halakhic status of the tissue from which it is produced. Rashi, in empha-
sizing that the sinew “was not yet created,” seemingly assumes that the
principle of yozei is applicable even with regard to tissue that is generat-
ed de novo and compounds that difficulty by assuming that the chrono-
logically prior prohibited status of the original tissue is also somehow
immanent in as yet non-existent tissue as well.15

There is a yet more perplexing issue with regard to the notion of
yozei. As noted earlier, the young of unclean species are non-kosher even
if they are born with the physical characteristics of a kosher animal. Ram-
bam, Hilkhot Ma’akhalot Assurot 1:5, records the prohibition against eat-
ing such an animal with the simple statement that such an animal is
“forbidden with regard to eating.” The implication is that the prohibi-
tion attendant upon the progeny is identical to that associated with the
mother and carries the identical punishment of forty lashes.16 The milk
of a non-kosher animal and the eggs of a non-kosher species are similarly
forbidden as recorded by the Gemara, Bekhorot 6b, with regard to milk
and, Hullin 69b, with regard to eggs. The principle underlying those
prohibitions is the notion of yozei. However, as explicitly codified by
Rambam, Hilkhot Ma’akhalot Assurot 3:6, although the prohibition is
biblical in nature, the punishment of lashes is not administered for par-
taking of either the milk or the eggs of unclean species. Clearly, then, the
status of a yozei, or the emerging entity, is not entirely identical to that
from which it arises. Nevertheless, the young of the species have precise-
ly the same status as their progenitors. Also, an adult pig, for example,
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possesses far greater mass than a newly-born piglet. The additional meat
was not present at birth but was produced from tissue existent at birth.
Logically, such additional tissue should be in the category of yozei. Yet, it
is abundantly clear that, unlike consumption of meat or eggs, partaking
of an olive-size piece of meat derived from any portion of the animal
engenders the statutory punishment of forty stripes.

Although they are closely related, the concept of yozei clearly has
two different facets: 1) a literal notion of yozei predicated upon a causal
nexus between the source and the effect, e.g., milk or eggs produced by
a prohibited animal; and 2) yozei in the descriptive sense which serves to
transpose identity and halakhic status as a member of a particular
species. The notion of identification as a member of a species is best
summed up in a pithy comment attributed to R. Chaim Soloveitchik. It
is reported that R. Chaim queried: Why is a horse a horse? Is it a horse
because it is a horse or is it a horse because its mother was a horse? To
rephrase the question: Is a horse a horse because it manifests the charac-
teristics that are the necessary conditions for identification as a member
of the equine species or is a horse a horse because its mother was a
horse? R. Chaim proceeded to declare that a horse is a horse solely
because its mother was a horse and explained that ancestral identity is
the sole factor that determines membership in a particular species.
Thus, as spelled out by the Mishnah, Bekhorot 5b, identity as a member
of a clean or unclean species is determined by birth and not by distin-
guishing physical characteristics. Accordingly, a colt is a horse because
its mother’s persona is transposed to her young. Of course, the mother
is the proximate cause of the existence of her offspring; however, the
identity of the young is not rooted simply in the causative factor but in
the accompanying transfer of identity. R. Chaim, Hiddushei ha-Grah al
ha-Rambam, Hilkhot Ma’akhlot Assurot 3:11, as well as Me-Ginzei ha-
Grah (Johannesburg, 5749), no. 117 and Kuntres Ma’atikei Shemu’ah
(Jerusalem, 5756), p. 24, describes that form of yozei as giving rise to
the halakhic status of that which “emerges” as a status mi-zad azmo,
i.e., a status intrinsic to its identity.17 Quite obviously, then, since the
offspring shares the identity of its progenitors, whatever prohibition is
attendant upon partaking of the flesh of the mother is also attendant
upon partaking of the flesh of the young.18 The same principle applies
with regard to added weight put on by an animal as it grows into adult-
hood. The young have the status and identity of the progenitors; a for-
tiori, naturally added tissue also has the status and identity of the entity
to which it adheres.
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R. Elchanan Wasserman remarks several times in his writings that,
although the concept of yozei is usually formulated with regard to the
status of food products, it does not constitute a novel rule limited to
determining the permitted or prohibited nature of a foodstuff for pur-
poses of the dietary code. Rather, asserts R. Elchanan, any thing that is
emitted by, or proceeds from, a particular entity has the status of the
entity that produced it. 

In his Kovez Shi’urim, Pesahim, sec. 120, R. Elchanan demon-
strates the operation of the principle of yozei with regard to the proge-
ny of animals with whom humans have engaged in acts of bestiality.
Any animal, male or female, that has participated in an act of that
nature may not be offered as a sacrifice. R. Elchanan demonstrates
that, at least in the case of the young born of two animals each of
which has engaged in an act of that nature, their progeny may also not
be utilized for sacrificial purposes. To be sure, offspring conceived sub-
sequent to such acts has not been employed for immoral purposes;
nevertheless, the status of such a newborn animal is that of an animal
that has engaged in an act of that nature because it has “emerged”
from an animal having that status.

In a separate discussion in his Kovez Inyanim, Hullin 17a, R.
Elchanan examines the status of milk. The Gemara, Bekhorot 6a, finds it
necessary to adduce a biblical verse in demonstrating that the milk of a
kosher species is permissible. Absent specific license, the milk produced
by a living animal would have the status of an entity that “emerges”
from an organ of a living animal. A limb or organ torn from a living
animal is prohibited and hence the yozei of such an organ is also forbid-
den. However, at least according to one opinion recorded in the
Gemara, Hullin 103a, a living animal is not viewed as a mere aggregate
of limbs and organs (behemah be-hayyehah lav le-evarim omedet). Hence
the milk it yields is not the yozei of “a limb [severed] from a living ani-
mal.” Why, then, should specific dispensation be required to permit the
drinking of milk? R. Elchanan explains that, although no prohibition is
attendant upon a non-dismembered living animal, any thing that
emerges from the animal is endowed with the status of that animal. R.
Elchanan explains, in effect, that the “torn” status of a limb is an “acci-
dent” that is imposed upon a limb that is integral to a living animal.
Milk yielded by a cow has the same essential status as the cow but is dif-
ferent with regard to one crucial accident, viz., it is “torn” or separated
from the cow; upon milking, it becomes separated from the cow. Since
the milk “emerges” from the cow it, too, has the status of a separated,
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and hence ostensibly forbidden, organ of the cow. Accordingly, biblical
dispensation is required to render the milk permissible. 

The concept of yozei as reflected in these halakhic provisions is root-
ed in the notion that a cause remains present, either physically or meta-
physically, in its effect. The notion is also reflected in the principle “Yesh
shevah ezim be-pat—The enhancement of firewood is [present] in the
bread.” No benefit may be derived from artifacts that have been used as
objects of idolatry. Thus, for example, a deified piece of wood may not
be utilized as firewood. The rule forbidding benefiting from objects of
idolatry extends to bread baked by use of such firewood as fuel despite
the fact that the wood has been destroyed in the process of burning and
is no longer in existence. The prohibited status of the bread reflects the
notion that the wood, although destroyed, remains in existence in the
bread which is enhanced by its presence. Put somewhat differently, the
wood is the cause and remains in existence in its effect, viz., the bread. 

Consequently, it is quite understandable that when multiple causes
contribute to a single effect the rule does not apply. On the contrary,
the applicable principle is that zeh va- zeh gorem, i.e., when two causes
combine to yield a particular effect, the resultant entity is untainted by
prohibition. Thus, for example, if forbidden wood is combined with
permissible wood to provide fuel for baking bread, the bread is permit-
ted. Rabbenu Nissim, Avodah Zarah 48b, goes so far as to describe this
rule as an application of the notion of bittul or nullification, i.e., the
prohibited cause is not present in the effect because it has been sub-
merged in, or overwhelmed by, the parallel innocuous cause. In any
event, whether or not the principle relies upon bittul it is clear that,
where there are multiple causes, Halakhah does not recognize any sin-
gle cause as identifiably present in the result.

2. Identity as a Member of a Species
The notion of identity as a member of a species, however, is not simply
an application of the causal notion of yozei. As noted earlier, the milk
and eggs of non-kosher species are prohibited but the attendant prohi-
bition is less severe than the prohibition attendant upon consumption
of the meat of those species. Partaking of the meat of a colt or a piglet
entails precisely the same prohibition and punishment as consuming the
flesh of the mare or the sow. The prohibition upon the young of the
species flows, not from its nature as a derivative or effect of a prohibited
cause, but from a concept of identify transfer: The young is not simply
the product of its progenitor but the continuum of the same persona.
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The young succeeds to the identity of its progenitor in the same man-
ner as an adult animal of massive weight retains in every ounce of its
body the identity it acquired at birth or earlier. 

The notion of identity as a member of a species certainly applies only
to a living entity in contradistinction to physical byproducts such as milk
or eggs. But physical characteristics, even those regarded as species-dis-
tinctive such as split hooves or ruminant stomachs, are regarded as acci-
dents—in the philosophical sense of the term—having no bearing upon
determination of species identity. Accordingly, if a cow gives birth to
progeny having all phenomenological characteristics of a pig such an ani-
mal is endowed with the halakhic status of a cow in every sense.

The most obvious explanation of this halakhic principle is that it
reflects a spatio-temporal notion of an individual identity that is extend-
ed to identity as a member of a species. Individual identity is retained
from the neonatal state through senescence and beyond by reason of
spatio-temporal contiguity. That identity is also transmitted to progeny
as is the literal meaning of “In place of your fathers shall be your sons.”
Thus, identity as a member of a species is simply a concomitant of per-
sonal identity. Species identity is one aspect of personal identity and
hence is a factor of personal identity passed on by means of a genera-
tional continuum.

The phenomenon of spatio-temporal contiguity is most obvious in
the maternal-filial relationship since it is clearly manifest in the process
of gestational development. The fetus is readily perceived as quite liter-
ally developing as part of the mother’s body until physically separated in
parturition. Transmission of paternal identity is a bit more complex.
Identity as a member of a specific tribe and, as noted, the concept of
representation in the operation of certain types of inheritance is predi-
cated upon paternal identity and presumably reflects the spatial-tempo-
ral contiguity effected through seminal emission and fusion of the
sperm with the ovum.19

Nevertheless, a fundamental controversy is recorded in the Gemara,
Hullin 79a, with regard to whether or not paternal identity is transmit-
ted to progeny in the animal kingdom. Consumption of helev, i.e., cer-
tain fatty tissue located primarily, but not exclusively, in the hind-
quarters of an animal classified as a behemah, is prohibited; consumption
of the same tissue of an animal classified as a hayyah is permitted. The
commandment requiring covering with earth of a portion of the blood
flowing from the slaughterer’s incision is limited to the blood of birds
and of any species categorized as a hayyah; the blood of an animal cate-
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gorized as a behemah need not be covered by earth. Regardless of the
status of the sire of the progeny, the status of a mother is transmitted to
her young with regard to both the prohibition against consumption of
helev and the requirement for covering the blood of the slaughtered ani-
mal. The status of the offspring of a male hayyah and a female behemah
or of a male behemah and a female hayyah both with regard to the prohi-
bition against partaking of helev and with regard to the requirement for
covering the blood is that of the mother. For these purposes transmis-
sion of maternal identity, in and of itself, is sufficient. The controversy
in Hulllin 79a is with regard to whether or not “one must [also] take
account of the seed of the father,” i.e., is transferral of identity limited
to transferal of maternal identity or is paternal identity transferred as
well. If paternal identity is also transferred, the helev of the progeny of a
male behemah is also prohibited and the blood of a male hayyah must
also be covered. 

If the issue is that of spatial-temporal contiguity, the identical issue
should arise not only with regard to identity as a member of a species
but with regard to personal identity as well. And indeed it does.
According to biblical law, a foal delivered after the mother has been
slaughtered need not itself be slaughtered. Although slaughter of such
an animal is rabbinically required, biblical law regards the act of slaugh-
ter performed upon the mother to be efficacious for its fetus as well.
Moreover, if two animals delivered post-slaughter mate, their progeny
are similarly exempt from slaughter. In effect, the “slaughtered” status
of the progenitor is transmitted to the offspring.

Problematic, however, is the case of a foal delivered post mortem
that mates with a conventionally born animal. If the offspring shares
only the persona of the mother it must be deemed to be “slaughtered.”
But if it also shares the persona of the father then part of its persona is
“unslaughtered.” If so, the animal is partially “slaughtered” and partial-
ly “unslaughtered.” The rule is that an act of slaughter that is interrupt-
ed cannot be completed at a subsequent time.20 Hence, the foal
delivered post mortem to a slaughtered mother that mates with a con-
ventional animal, if regarded as partially unslaughtered, can never be
rendered kosher.

3. Rambam and Tosafot: Identity as a Product of Spatio-Temporal Contiguity
Although the principle of yozei is accepted by all, the principle of
hosheshin le-zera ha-av is the subject of talmudic controversy. Clearly,
then, the principle of yozei is not sufficient to achieve transfer of identi-
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ty. The consequence of the principle of yozei with regard to the product
of a causal nexus is that the cause is deemed to be present in the effect
in some manner but that principle does not establish an identity of per-
sona. The latter is the product of a much more circumscribed notion of
spatio-temporal contiguity.

The distinction is most evident in Rambam’s formulation of the dis-
tinction between the status of a bird hatched from the egg of a mother
of a non-kosher and a bird hatched from an egg laid by a terefah. The
Gemara declares the latter to be kosher because the embryo is devel-
oped from “mere dust.” Ra’avad criticizes Rambam for ignoring that
rationale and substituting his own explanation in stating with regard to
the terefah “for there is no unclean [bird] in its species.” 

R. Chaim ha-Levi Soloveitchick, Hiddushei ha-Grah al ha-Rambam,
Hilkhot Ma’akhalot Assurot 3:11, astutely observes that Rambam seeks
to underscore the distinction between the factor of yozei in establishing
halakhic status contingent upon “accidents” and status derived from
transmission of identity. Terefut is an accident rather than an attribute of
essence. Accidents are not integral to identity and, hence, were a single
person to be divided, the accident might remain present in one of the
divisions but not in the other. Since terefut is not an element of identity
and since neither the egg laid by a terefah nor the hatchling born of the
egg is itself a terefah, the bird hatched form such an egg cannot have
intrinsic status as a terefah. Nevertheless, the egg is not kosher, but it is
not kosher solely because it is the product, or yozei, of a terefah.

However, the egg’s status as a yozei of a terefah is not passed on to
the hatchling because the hatchling is not the product of the egg but
the product of the “dust” produced as the egg becomes rancid. The
principle of yozei reflects the ongoing presence of a cause in its effect
and results in a forbidden entity only if there is constancy in the prohib-
ited nature of its cause. Putrefaction of the egg destroys its nature as a
foodstuff and transforms it into a halakhically innocuous substance.
Thus the hatchling develops from halakhically innocuous “dust.” The
cause present in the young bird is not the prohibited egg but the result-
ant “dust.” Accordingly, the hatched bird is not regarded as the stigma-
tized effect of a prohibited yozei.

Rambam assumes that, unlike yozei, species identity, and individual
identity upon which species identity is predicated, is not rooted in the
existence of a causal nexus. Rather, identity is predicated upon spatio-
temporal contiguity. Spatio-temporal contiguity does exist between a
female bird that lays an egg and the hatchling that emerges from that egg.
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It is the “dust,” rather than the egg, that is the proximate cease of the
hatchling but there is a clear uninterrupted continuum connecting the
bird, the egg, the dust and the hatchling. It is that continuum of spatio-
temporal contiguity that establishes the identity of the hatched bird.

Rambam’s statement declaring that “there is no unclean [bird] in
its species” is designed to indicate that terefut is a mere accident and
hence to explain why the hatchling does not succeed to the status of the
mother as an intrinsic terefah. The Gemara’s statement that the hatch-
ling is the product of “dust” rather than of an edible egg explains only
why the lesser prohibition of yozei of a terefah is not attendant upon the
bird born of an egg laid by a terefah.

As noted earlier, Tosafot, Hullin 62b, posit the tarnegola de-agma
and the tarnegolta de-agma as two separate and distinct species. In
doing so Tosafot declare that were they a single species, the male would
be permissible despite the lack of the physical criteria of a kosher
species since it is perforce the progeny of a kosher mother and “the
yozei of the pure is pure.” In that statement Tosafot invoke the notion
of yozei as the principle applicable to establishing species identity and
clearly assume that transmission of species identity in birds is no differ-
ent from transmission of species identity in animals despite the fact that
birds develop from putrid eggs. Thus Tosafot, as well as Rambam,
regard identity as a product of spatio-temporal contiguity rather than
of a causal nexus.

4. Rashi: Identity as the Result of Causality
Rashi, Niddah 50b, does identify the two birds as members of the same
species and understands the Gemara as declaring the male to be permit-
ted. To the challenge that “the yozei of the pure is pure,” Tosafot, ad
locum, respond on behalf of Rashi that birds do not give birth to their
young; their young are born of eggs in which the embryo develops
from “dust.” Tosafot clearly imply that, for Rashi, putrefaction of the
egg is an impediment to transmission of species identity. In the absence
of identity derived from a progenitor, identity is established sui generis
on the basis of physical criteria and hence the distinction between the
male which possesses the characteristics of a non-kosher bird and the
female which possesses those of a kosher bird.21 

Although, as R. Chaim so eloquently phrased it, a horse is a horse
because its mother was a horse, the primordial horse did not have a
mother. If so, how could any horse be forbidden? Assuredly, the answer
is that the prohibition against partaking of equine flesh is predicated
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upon a prohibition devolving upon a specific horse or group of horses
at the time of its promulgation. The Torah refers to a specific horse or
class of horses and declares them prohibited. Once prohibited, their
progeny are also prohibited by virtue of generational transmission of
identity as templates of the original horses. The animals originally
banned are identified by means of physical cirteria, viz., non-rumination
and absence of split hoofs. One may, of course, argue that the horses
denoted in this manner are not the animals contemporaneously extant
at the time of Revelation at Sinai but the primordial horse that came
into existence on the fifth day of creation.

More than a semantic quibble lies in this speculation. Consider the
hypothetical phenomenon of a mutation or a series of mutations that
occurred some time after creation but before Revelation and yielded a
cud-chewing split-hooved colt. Is this animal, and hence also its proge-
ny, kosher or non-kosher?22 If only non-ruminants possessing cloven
hooves alive at the time of Sinaitic Revelation were proscribed the pre-
existing mutation would be kosher. However, if God declared at Sinai
that the descendants of primordial non-ruminant, cloven-hooved ani-
mals are forbidden then the ruminant split-hoof mutation in existence
at the time of Revelation was also forbidden. 

Noteworthy in this context is Rashi’s remark in his commentary on
Genesis 7:2. Rashi is puzzled by Noah’s distinction between “clean”
and “unclean” animals in an epoch in which no animal was, as yet, for-
bidden. Rashi explains that the appellations “clean” and “unclean” were
assigned to animals that were destined to be declared clean and unclean
at a future time. A simple, but my no means certain, reading of that
comment would indicate that the import of Rashi’s remark is that the
very animals then depicted as “unclean” were retroactively declared to
be members of an unclean species.

The foregoing serves to illuminate Tosafot’s analysis of Rashi’s posi-
tion. Identity as a member of a particular species is transmitted on the
basis of a cause and effect relationship. But when there is no ancestral
cause, e.g., when a bird develops from mere “dust,” the bird is regard-
ed as sui generis insofar as species identity is concerned. The halakhic
status of the bird is similar to the primordial bird or the bird extant at
the time of Sinai; in effect, the bird becomes the founder and sole
member of a species whose species identity is established on the basis of
its own physical criteria.

Thus, for Rashi, identity must be defined as a causal concept rather
than as a spatio-temporal continuum.23 In the case of a bird, even
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though the “dust” is the material successor of the mother, the mother is
not present in the “dust” in an essential sense since the mother’s essen-
tial nature has been destroyed.24 In explaining Rashi’s position, Tosafot
regard the concept of yozei governing the permissibility or impermissi-
bility of “emitted” products such as milk and eggs and the concept of
yozei governing transmission of species identity as one and the same.
The sole difference is that, although the principle of yozei applies to any
“emission,” the identity of a living organism can be transmitted only to
another living organism which then is, in effect, a template of the first.25

Aristotle has been paraphrased as declaring “Metaphysics is the
most divine of all sciences because it is the least practical.”26 And,
indeed, for students of philosophy, adjudication between diverse theo-
ries of identity is of scant practical consequence. For students of
Halakhah, however, that investigation is divine in the most literal sense
of the term: It contributes to a deeper understanding of divine myster-
ies encoded and revealed in Halakhah. 

ENDNOTE

The principle that species identity is determined on the basis of parent-
age is contradicted by a literal reading of several midrashic sources
declaring that the pig will one day be a permitted animal because it will
become a ruminant. The published version of Va-Yikra Rabbah 13:5
reads:

The swine is an allusion to Edom [Rome]; “Which does not do gerah,”
i.e., which will not bring in its train (garar) another empire to follow it.
And why is the last-named called “hazir” [i.e., swine or boar] —
Because it will yet restore (hazar) the crown to its [rightful] owner.
This is indicated by what is written, “And saviours shall come up on
Mount Zion to judge the mount of Esau; and the kingdom shall be the
Lord’s” (Obadiah 1:21).

A variant version of that text reads: “Why is it called ‘hazir?’ Because it
will be restored to Israel in the eschatological era.” Various versions of
the text are cited by Ritva, Kiddushin 49b; R. David ibn Zimra, Teshu-
vot Radvaz, II, no. 828; Recanti, Leviticus 23:2 on the basis of Midrash
Tanhuma [see Midrash Tanhuma, ed. R. Chanoch Zundel (Jerusalem,
5720), Parashat Shemini, sec. 7 and Midrash Tanhuma, ed. Solomon
Buber, Parashat Shemini, sec. 12, note 75]; R. Isaac Abarbanel, Rosh
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Amanah chap. 3; R. Jacob Emden, commentary on Perek Shirah, chap
4; and R. Moses Sofer, Torat Mosheh, Parashat Re’eh.

A similar statement appears in Midrash Shohar Tov. no. 146:4:
“God loosest the bound (matir assurim)’ ‘What is the meaning of
‘matir assurim?’ Some say that every animal that is unclean in the pres-
ent era the Holy One, blessed be He, will purify in the world-to-come.”
For an entirely different midrashic statement with an even broader con-
notation regarding abrogation of halakhic prohibitions see Va-Yikra
Rabbah 13:3 and its reconciliation with halakhic norms by R. Moses
Sofer, Teshuvot Hatam Sofer, Yoreh De’ah, no. 19.

The obvious halakhic implication of these statements is drawn by
Rema of Panu, Ma’amar Hakor Din, II, chap. 17, and R. Chaim ben
Attar, Or ha-Hayyim, Leviticus 11:7. In his comment on the phrase
“ve-hu gerah lo yigar” – and it does not chew its cud,” Or ha-Hayyim
states: “This constitutes a condition — so long as it does not chew [it is
forbidden] but in the eschatolgical era it will chew its cud and return to
a permitted state; not that it will remain without a cud, for the Torah
does not change.” 

These versions of the midrashic text are dismissed by R. Isaac Abar-
banel, Yeshu’ot Malko, ha-iyyun ha-revi’i, chap. 3, as unauthorative and
possibly an intentional forgery on the part of a Christian polemicist.
See also Midrash Shohar Tov, ed. Solomon Buber, no. 146, note 4. Ear-
lier, Rabbenu Bahya, Commentary of the Bible, Leviticus 11:7, reported
that “the multitude” understand the Midrash as declaring that the pig
will one day become a permitted animal. Rabbenu Babya himself, how-
ever, rigorously dismissed that contention.

The problem posed by the popular reading of the Midrash is that
even if the swine, either miraculously or by means of genetic evolution,
were to become a ruminant it would nevertheless retain the status of a
pig and remain forbidden on the basis of the principle of yozei. That
problem is raised by R. Joseph Patzanovsky, Pardes Yosef, Leviticus
11:7. Pardes Yosef notes that, as recorded by Rambam, Hilkhot
Ma’akhalot Assurot 2:3, and Shakh, Yoreh De’ah 79:4, the prohibited
status of yozei, e.g., milk of a forbidden animal, is not identical to the
prohibited status concerning the forbidden animal that is its source.
Prohibited species are expressly forbidden by Scripture; the prohibition
against yozei is derived exegetically and its violation carries a less severe
punishment than violation of the commandment against eating the flesh
of the animal itself. Accordingly, Pardes Yosef suggests that, although
the yozei of a proscribed animal is indeed forbidden, the yozei of a yozei
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may be entirely permissible. If so, he argues, although an animal born
to a non-kosher mother that manifests the physical criteria indicative of
a kosher species is forbidden as yozei, the next generation, i.e., the prog-
eny of the animal prohibited only as a yozei, are entirely permissible.
Nevertheless, Pardes Yosef cites Pri Megadim, Yoreh De’ah, Mishbezot
Zahav 81:1 and Yavin Da’at, Yoreh De’ah 81:1, who rule that the yozei
of yozei, i.e., that which is the product of a forbidden entity, is also for-
bidden. Thus, declares Pri Megadim, the “milk of a cow born of a
camel” is forbidden.

According to the herein formulated distinction between yozei as cat-
egorization of the status of the product of a forbidden entity and yozei
in the sense of identification as a member of a species, progeny of an
animal must be regarded as entirely identical to their progenitors with
regard to species identification regardless of differences in phenotype.
According to that thesis Pardes Yosef’s distinction between yozei and
yozie of a yozei could not be accepted.  

Various interpretations of the popular version of this midrashic
statement regarding future permissibility of the animal have been
advanced in an endeavor to reconcile its import with the principle that
commandments will not be abrogated in the messianic era. The most
intriguing is that of Pardes Yosef, loc cit. The Gemara, Hullin 109b,
records that, although the swine is forbidden, there exists a counterpart
having an identical taste that is permitted, viz., a fish know as the
“shibuta.” In another reference to the shibuta that occurs in the intro-
duction to Eikhah Rabbah, the Midrash declares that fish were exiled
from the Promised Land together with the people of Israel and upon
culmination of the Babylonian exile returned to the Land of Israel
together with them. The sole exception was the shibuta which did not
return from exile but will eventually be restored to its proper habitat in
the messianic era. Pardes Yosef suggests that the reference to future per-
missibility of the hazir is actually not a reference to the swine but to the
permitted fish having an identical taste, i.e., the shibuta.

Radvaz understands the midrashic statement in a figurative manner as
referring to foods that are “fat” and delectable as is the pig. Accordingly,
Radvaz interprets the Midrash as declaring that during the messianic era
those foods will be available in abundance and will be enjoyed “as if” the
pig were rendered permissible. Abarbanel, in his Rosh Amanah, chap. 13,
suggests that the pig may be permitted during the period of reconquest
of the Land of Israel just as non-kosher foods, including “sides of swine”
were permitted in the days of Joshua during the original war of conquest.
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See Hullin 17a. Recanti interprets the statement as a kabbalisitc reference
to the accusing angel Hazri’el who, in the eschatological era, will no
longer denounce Israel but become its defender. A rather similar interpre-
tation is advanced by Rabbenu Bahya.  For a fuller discussion of the vari-
ous interpretations of the popular version of these midrashic statements
see R. Abraham Israel Rosenthal, Ke-Mozei Shalal Rav (Jerusalem,
5760), Va-Yikra, pp. 118-120 and R. Matis Blum, Torah la-Da’at,
VIII(Kew Garden Hills, N.Y., 5769), 44-45. 

In contradistinction to the reading cited by these scholars, the pub-
lished versions of these midrashic statements contain no allusion to the
effect that the pig will actually become a permitted animal. Those texts
declare only that the world “hazir” is an allusion to Edom and explain
that the term “hazir” connotes “return.” The import of use of that
term in conjunction with Edom is that Edom “will return the crown to
its rightful owners.” Commentators on Leviticus 23:2 as early as Rabbenu
Bahya and as late as Torah Temimah as well as a host of other scholars
have understood the Midrash as declaring that, although the first two
Temples were build by Israel, the Third Temple will be built by Edom;
Edom who was responsible for the destruction of the Temple will facili-
tate its “return,” i.e., its restoration. 

Dr. Gerold Borodach has drawn my attention to the fact that
images of Neptune, a bull, a ship, and a boar were represented on the
standard of the Legio X Fretensis, the Tenth Legion of the Roman
Empire.  The Tenth Legion, under the command of Vespasian and later
of his son Titus, was responsible for the siege of Jerusalem and the
destruction of the Second Temple. This observation, although it is is
not found in any rabbinic source, serves to illuminate the midrashic
identification of Edom, i.e., Rome, with the hazir.  It should be noted
that there is no hint of derision in this linkage of Edom and the swine.
If the association is rooted in Roman self-identification the neutral tone
of the reference is entirely understandable. 

In conclusion, it may be stated that the authenticity of the aphorism
that the pig will one day be permitted is without meaningful support in
the halakhic tradition. See the comprehensive discussion of R. Chaim
Karlinsky, “Ha-Hazir ve-Hetero le-Atid Lavo,” Shanah ba-Shanah,
5732, pp. 243-254.
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NOTES

1. Avrum Stroll, “Identity,” Encyclopedia of Philosophy, ed. Paul Edwards
(New York, 1972), IV, 121.

2. See Treatise of Human Nature, Book I, Part IV, sec. 6 and Appendix. See
also A. J. Ayer, Language, Truth and Logic (New York, 1946), p. 127.

3. See An Essay Concerning Human Understanding, Book 2, chap. 27.
4. Ibid., point 15.
5. Essay III, chap. 4.
6. Philosophical Essays (New York, 1963), p. 15.
7. See The Problem of Knowledge, chap. 5.
8. It is this understanding of the nature of causality that led both Rambam

and Crescas to reject the possibility of the emergence of matter directly
from God in the form of emanation. Rambam, Guide of the Perplexed, Part
II, chap. 22, states, “Aristotle and the philosophers assume as an axiom
that a simple element can only produce one simple thing.” Crescas, Or ha-
Shem, II, klal 3, chap. 4 (p. 68a) comments, “Inasmuch as this matter is
extremely imperfect, it could not have come by necessity from God who is
infinitely perfect.” That argument is based upon the presumption that an
effect is, in some sense, already present in the cause and hence cannot be
dissimilar to the cause.

9. Metaphysics, Book Theta.
10. The obvious question of the invalidity in Jewish law of a transfer of a

future interest is addressed by Tosafot, ad locum.
11. For a detailed discussion of the liability of heirs see Encyclopedia Talmudit,

XXIII, 516-550. For some authorities such an obligation does exist but is
not jurisprudential in nature; rather, it is rooted in the son’s duty to honor
his father. See ibid., p. 521. 

12. See R. Elchanan Wasserman, Kovez Shi’urim, II, no. 12, who invokes this
theory in explaining why the posthumous issue of a proselyte succeeds to
his father’s property even though it has already been seized as ownerless
property by another. Kovez Shi’urim compares the situation of a posthu-
mously born child to the phenomenon of a person dying only to reappear
and lay claim to his property. Kovez Shi’urim also invokes this theory in
explaining why a son may collect certain fines due his mother even though
fines cannot be inherited.

Although self-endangerment is permitted, and, according to some
authorities, even mandatory in order to rescue another person from certain
death, sacrifice of one’s life in order to preserve the life of another is for-
bidden. See R. Jacob Emden, Migdal Oz, Even ha-Bohen 1:85, who states
that the matter is self-evident; R. Jacob Ettlinger, Teshuvot Binyan Zion,
no. 165; R. Yitzchak Ya’akov Weisz, Teshuvot Minhat Yizhak, V, no. 8,
addendum; and R. Moshe Feinstein, Iggerot Mosheh, Yoreh De’ah, II, no.
174, anaf 4. Nevertheless, R. Jacob Emden, loc. cit., suggests that a parent
may sacrifice his life in order to preserve a child from certain death.
Although Midgal Oz does not advance this consideration, if parent and
child constitute a single person, such an exception is readily fathomed. Cf.
also, R. Shlomoh Kluger, Imrei Shefer, Parashat Kedoshim, sec. 14, who
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expresses a similar concept in a different context. 
13. The Soncino translation renders “giruta” as “parrot.” Jastrow more cau-

tiously defines the term as “moor-hen” or “hen of the marshes.”
14. The term “agma” or “agamma” is ambiguous and may denote either an

uncleared field, a meadow, a marsh, stagnant water or a lake. Thus, the
Soncino translation renders “tranegol de-agma” as “moor-cock” and
“tarnegolta de-agma” as “moor-hen” while Jastrow translates the latter
term as “moor-hen” and as “hen of the marshes.”

15. Immortality of the soul does not pose a serious problem for most theories
of identity. Assuming that the soul has memories of terrestrial events expe-
rienced while incarnate it is readily understandable that the continuum of
identity survives death. If the notion of spatio-temporal contiguity is cru-
cial to an understanding of personal identity it must be amended to
include a notion of meta-spatial and meta-temporal continuity.

Bodily resurrection presents a more formidable problem. In what
sense can the physically restored body be deemed identical to the body ear-
lier reduced to the dust? This problem has been raised by at least one
philosopher, Terence Penelhum in his essay “Personal Identity, Memory,
and Survival,” Journal of Philosophy, vol. 56, no. 22, pp. 899-903.

From the vantage point of Jewish tradition, one might dismiss the issue
as lacking in theological import. Personal identity in bodily resurrection
must, in any event, be understood as identity of the soul. Whether the body
is the “same” or different is hardly crucial. It should be sufficient to say that
the bodies in both existencies are the physical habitat of the same soul. 

Yet, the question does have halakhic ramifications that are at least the-
oretical in nature. Laws predicated upon man’s corporeal nature, e.g., mat-
rimonial provisions and property rights, presume personal identity. The
issue then is, if the resurrected body enjoys the same identity as its precur-
sor, are earlier marital bonds reestablished and may the resurrected person
reclaim property owned in a previous existence?

Such a result should not follow from either of the theories herein
advanced in the explanation of the notion of personal identity. According
to Rashi, retention of a single identity depends upon a causal nexus mani-
fest in generation and regeneration of the cells of the body. That chain of
causal phenomena terminates with death. Accordingly, the resurrected
body does not enjoy the same halakhic persona as its predecessor. Accord-
ing to Tosafot and Rambam, personal identity is contingent upon a spatio-
temporal continuum. It is quite understandable that rules and regulations
governing this-worldly institutions are determined by physical, rather than
metaphysical, contiguity.

Of course, since the problem is entirely halakhic rather than philo-
sophical, it might be resolved by means of a simple halakhic concept, viz.,
Halakhah posits death as an event that terminates marriage and extinguish-
es property rights.

16. See Pri Megadim, Mishbezot Zahav 81:1, who questions why this is so but
remarks that “not a single one among the decisors can be found” who
rules otherwise. R. Chaim ha-Levi Soloveitchik, Hiddushei ha-Grah al ha-
Rambam, Hilkhot Ma’akhalot Assurot 3:11, Me-Ginzei ha-Grah (Johannes-
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burg, 5749), no. 117 and Kuntres Ma’atikei Shemu’ah (Jerusalem, 5756),
p. 24 assumes this to be true as a matter of course. See also the numerous
sources cited in Encyclopedia Talmudit, XXIII (Jerusalem, 5757), 325,
notes 591 and 593. Cf., however, Teshuvot Yad Eliyahu, no. 2, cited by
Pithei Teshuvah, Yoreh De’ah 79:2, who expresses doubt with regard to the
matter. Cf., the somewhat unclear comments of the yesh min ha-mefarshim
cited by Maggid Mishneh, Hilkhot Ma’akhalot Assurot 3:6. 

There are, however, authorities who conflate the two types of yozei
and others who for various reasons do not regard the young of an animal
to be encompassed within the category of yozei. See Encyclopedia
Talmudit, XXIII, 286-87 and 323-27. See also endnote.

17. Cf., however, R. Yitzchak Ze’ev Soloveitchik, `, II (Bnei Brak, 5753), p.
106.

18. See endnote.
19. Nevertheless, the identity and status of a non-Jewish male who consorts

with a Jewess is not passed on to the offspring of that union. The talmudic
formulation of the concept underlying that principle is expressed by the
Gemara, Yevamot 98a, as “afkereih Rahamana le-zareih—G-d rendered his
semen res nullius.” That concept should be understood as expressing the
notion that identity can be destroyed by “confiscation” of the semen
thereby depriving the conceptus of paternal identity. Lacking the identity
of the progenitor, the semen cannot transmit that identity to resultant off-
spring. Similarly, the identity of a child born to a non-Jewish woman and a
Jewish father does not share in the identity or status of the father. The
Gemara, Kiddushin 68b, bases that rule upon Deuteronomy 7:4 which is
understood as declaring that “your son born of a gentile woman is not
your son but her son.”

20. Shehiyah or “interruption” is one of the five enumerated impediments to
valid slaughter as transmitted orally to Moses at Sinai. See Hullin 28a.

21. Cf. the comments of R. Elchanan Wasserman, Kovez Shemu’ot, Hullin, sec. 27.
22. Were the barbarusa a pig that mutated into a ruminant after Sinai it would

be a kosher animal. See this writer’s Contemporary Halakhic Problems, III
(New York, 1989), 66-77.

23. The notion of identity as a reflection of a causal nexus is perhaps taken to an
extreme by R. Zevi Ashkenazi, Teshuvot Hakham Zevi, no. 93, who suggests
that a golem created by a Jew is to be regarded not only as a human being
but as having the status of a Jew as well by virtue of the fact that it was creat-
ed by a Jew for “the works of the righteous are their progeny.” Such a con-
clusion certainly cannot be entertained if identity is the result of a
spatio-temporal continuum. If personal and species identity is understood on
the basis of a causal nexus in which the cause is transposed and becomes
immanent in its effect, a golem, which is a living entity, might well be consid-
ered as being endowed with the identity of its human—and Jewish—creator.

It is not necessary to dwell upon the point that Hakham Zevi’s line of
reasoning provides insight into the concept of the immanence of the divine
nature within man as simply one aspect of the notion that every cause is
present in its effect. 

24. For Rashi it is no accident that the aggadic report recorded in Yalkut
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Shim’oni, Job 29:18, regarding a bird that is periodically consumed in a
conflagration only to be rejuvenated subsequently differs from the Phoenix
myth in one salient detail: the Midrash describes the bird as restored from
one remaining egg-sized bit of tissue; the Phoenix arises entirely from ashes.
Cf., Amos Hakham, Da’at Mikra, Job 28:18, note 21. According to Rashi,
the bird’s identity would be lost were it to arise from ashes; its identity is
preserved by virtue of the residual glob of tissue from which it is revivified. 

25. Indeed, Tosafot, ad locum, contrast the two aspects of yozei by questioning
why it is, according to the opinion that zeh ve-zeh gorem is forbidden, that
the female (despite possession of kosher characteristics) is not forbidden by
virtue of the fact that the father was non-kosher. In posing the question,
Tosafot are asking simply why the father’s status as a cause is ignored.
Tosafot respond by noting that the male’s contribution is also rendered
nugatory by virtue of the putrefaction of the egg, i.e., putrefaction negates
the prohibited nature of any and all causes. 

26. Cf., Metaphysics, 973a.


