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EDITOR’S NOTE

“WHEN THE LAND IS SINFUL, HER 
OFFICERS ARE MANY” IS THERE ETHICS 

OUTSIDE OF POLITICS?

J udaism is invariably denigrated as a religion of law rather than spirit. 
Whether the enemy is Christianity, especially in its evangelical Prot-
estant form, with its almost exclusive focus on the transformation 

of the heart, or liberal Judaism, weary of the burden of obeying particular 
divine imperatives, preachers of halakhic Judaism must regularly explain 
why law is so essential.

On Shavuot 1953, Rabbi Emanuel Rackman’s sermon addressed this 
theme. He answers:
“You cannot make men spiritual by preaching to them about high ideals 
and eternal values. How much brotherhood does the world now have 
after two thousand years of preaching about the brotherhood of man?” 
Rackman goes on to illustrate his thesis by reference to issues then agitat-
ing the liberal and Jewish communities: “When will Whites and Negroes 
even have the right to attend the same Christian church down south?,” he 
asks: “When will they sit as brothers, even in pews, to listen to the Ser-
mon on the Mount? Never, because preachers will have preached a mil-
lion sermons on equality, but rather when Congress will have passed 
Civil Rights legislation, making any overt act of discrimination punishable 
by law.” Likewise Jews will be treated fairly only when legislation pro-
hibits discrimination in college admissions or employment. And turning 
to the scourge of McCarthyism, which he had experienced himself, 
“scoundrels [will] stop their scurrilous attacks on innocent people, even 
in the highest legislature of the nation [only] after one law will have been 
passed making legislators responsible for their malicious attacks on inno-
cent victims. One law would silence where everything else has failed.” 
Strong words supporting an appealing thesis!

Rabbi Rackman clinches his point about the role of law in Judaism 
with a brief allusion to the laws concerning the humane treatment of the 
eved ivri, the Jewish bondservant. It is because the Torah did not rely on 
beautiful ceremonies like the Seder to convey the message of freedom, 
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but set down very particular legal requirements about how to treat the 
eved ivri that the Talmud says that he who acquires such a slave in fact 
acquires a master. This demonstrates the superiority of legally based eth-
ics over the appeal to sentiment and spirituality.

Even as Rabbi Rackman held forth in the late spring of 1953, newspa-
per readers would have known that two months earlier, in Chattanooga, 
Billy Graham had, with his own hands, pulled down the rope separating 
the races at his service. Of course, this action was newsworthy only be-
cause other preachers did not challenge segregation in the pews. Many 
churchmen supported the policy of separation on religious or political 
grounds; others lacked the courage to oppose it. Graham himself, despite 
his North Carolina roots, had been educated in the North. With an in-
creasing international following, he was sensitive to criticism of American 
racial customs. Lastly, Tennessee is not the Deep South; Graham pru-
dently did not make his move in Alabama or Mississippi. All the same, he 
was not compelled by law or local public opinion to integrate his crusade; 
quite the contrary, he was roundly attacked for deviating from the norm.

From segregation to killing: Why was lynching tolerated in the South? 
Not for lack of law on the books. Clear-cut laws against murder were not 
enforced; when murderers were charged, juries set them free. In part this 
could be remedied with additional legislation: for example, Federal enact-
ments to trump local jurisdiction. Ultimately, however, such laws can be 
enacted, and then imposed, only when there is already a willingness to 
take them seriously.

No doubt Rabbi Rackman implicitly intended a fuller argument. In 
addition to the point he highlights—that sentiment alone, without law, is 
impotent, and that therefore justice requires passing just laws, he would 
also hold that only where law is respected, as it is in Judaism, it will be 
obeyed. Where law is denigrated as inferior to spirit, law will be ignored 
and disrespected and spirit will inevitably be violated as well. Spiritual 
exhortation may thus have its place, but only in conjunction with a robust 
culture of law.

The allusion to eved ivri takes us into deeper waters. Dostoevsky’s 
narrator, in his autobiographical Pictures from the House of the Dead, 
writes:

The thought once occurred to me that if one wanted to crush and de-
stroy a man entirely, to mete out to him the most terrible punishment, 
one at which the most fearsome murderer would tremble, shrinking from 
it in advance, all one would have to do would be to make him do work 
that was completely and utterly devoid of usefulness and meaning.
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The Halakha has a name for this type of dehumanization – avodat perekh—
and prohibits its infl iction on a Jewish slave. To this ban the Torah (Leviticus 
25:43) affi xes the phrase “and you shall fear your God.” Rashi observes that 
one cannot determine whether a master is transgressing this commandment: 
can we be certain the assignment is really devoid of purpose? For that reason 
the Torah appeals to the all-knowing authority of God. Moreover, imposing 
such labor on a non-Jewish slave does not violate the commandment. De-
spite the moral objections to avodat perekh, the Halakha apparently does not 
wish to rule it our under all circumstances, although Rambam, in the perora-
tion to his Hilkhot Avadim, exhorts Jews to treat their non-Jewish slaves 
generously and humanely, and condemns the master who ignores moral con-
siderations and abuses his slave through avodat perekh. If we think of Judaism 
as the religion of law, and insist that moral exhortation to moral behavior is 
not enough, and adduce the laws of slavery in support of this contention, 
what are we to make of the fact that such an important law is unenforceable 
and is left to the conscience or moral judgment of the individual?

Early in the 20th century, Isaac Breuer, a staunch proponent of Juda-
ism as law, confessed that, pace all apologetics, a society based upon Torah 
gave enormous power to men over women, to masters over slaves, and to 
Jews over Gentiles. Around the same time R. Kook, explaining some of 
the laws regarding slavery and relations between Jews and Gentiles, 
stressed the necessity and importance of wholly untrammeled freedom in 
religious ethics, to the utmost degree possible. In such a framework ev-
erything thus depends on the decency of those who exercise authority. If 
so, do we look to law, or rather to spiritual integrity, as the guarantor of 
ethical behavior? Why does Rabbi Rackman lean so heavily on one of the 
areas of Halakha that is most dependent on the human heart?

I would suggest that the argument for the superiority of legalistic 
religion over spiritual religion rests, not only on the enforceability of law 
but also on its specifi city. The halakha of avodat perekh does not demand 
elevated sentiments. It points to specifi c actions and calls them transgres-
sion, in the case of eved ivri, or categorizes them as immoral, regarding 
the non-Jewish slave. The proverbial “bad man” of Holmes’s legal theory 
may ignore the strictures and scorn the exhortations, but cannot pretend 
his actions conform to his putative religion.

II.

Breuer wrote about a legal system conformed to the divine law. Rabbi 
Rackman, with one eye on the American scene, looks forward to the day 
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when overt discrimination is punishable by secular law. He adds the 
small word “overt,” because he knows that in all societies many forms 
of cruelty, like avodat perekh, are not overt. In the decades since the 
sermon we are discussing, enormous optimism about the power of law 
to create a just society has fueled campaigns to legislate and regulate 
objectionable practices that are not overt. A welter of regulations has 
burgeoned governing hiring, fi ring, “politically correct” behavior and 
speech in the workplace, in schools, even in family life. Such “outsourc-
ing” of morality to the government is motivated, to some degree, by a 
desire to be rid of the responsibility that Breuer spoke of: if society runs 
well regardless of our virtue or lack of it, there is less pressure on the 
individual citizen to cultivate virtue and self-restraint. The stronger jus-
tifi cation, however, is the hope that under good rules, citizens will no 
longer be hostage to the good will and self-restraint of the powerful. 
Advocates of this outlook who consume a diet of like-minded media are 
able to reinforce their views with many stories about outrageous inhu-
mane behavior against which legal enforcement is the only effective 
remedy.

As to the kind of injustices listed in Rabbi Rackman’s sermon—
overt racial segregation, discrimination in employment, slander—there 
is probably consensus that legal intervention is justifi ed and desirable. 
But even here there are gray areas: How is one to determine when ap-
pearance, peculiarities of character, physical limitations and the like, 
affect the ability to perform a job? How much should an employer 
sacrifi ce, on egalitarian grounds, to accommodate employees whose 
performance is not optimal? When does criticism or simple dislike be-
come bullying or oppression that justifi es or requires coercive rectifi -
cation? The more supporters of expansive intervention focus on trivial 
complaints, the kind that in earlier days were solved quietly or en-
dured silently, the more conspicuous and officious the regulatory 
machinery, the greater the intrusion on areas of life that have tradi-
tionally been regarded as bastions of individual choice and private ex-
perience, the deeper the revulsion which these efforts meet. The 
opponents, who usually seek out sources of information and commen-
tary more to their taste, reinforce their views with outrageous stories 
about excessive, obtuse, ridiculous and unnecessary intrusions on the 
private realm and the social domain. 

Feelings run so high in current American political debate that one 
hesitates to cite anecdotes supporting either side for fear of infl aming the 
passions of one or confi rming the prejudices of the other. For us, striving 
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to conform our thinking to that of divine revelation, it is necessary to 
recognize that both tendencies have legitimate theological pedigrees, the 
one seeking to expand the province of law in the service of justice and 
decency, the other insisting that individual moral growth and wholesome 
institutions require substantial areas of individual and communal discre-
tion, free from legal sanctions and detailed regulation.

On the one hand, Judaism does not trust vague appeals to moral or 
religious sentiment but rather confronts the individual and the commu-
nity with specifi c norms, although these commandments are not always 
enforceable legally. On the other hand, where absolute commandments 
are not spelled out in detail, we are challenged to meet our responsi-
bilities and to advance morally without the benefi ts or drawbacks of 
meticulous legal regulation. The liberal trend in American culture, re-
fl ected in Rabbi Rackman’s sermon, saw in the enactment of legal pen-
alties the best, perhaps the only way to reverse entrenched social evils. 
The dialectical approach of R. Kook valued the ongoing struggle for 
spiritual integrity and consequently paid explicit attention to moral as-
pirations that are not dependent on punitive measures. Isaac Breuer, 
whose background may have inclined him to a more legalistic orienta-
tion, is nonetheless forced by particular halakhot to recognize how 
much justice depends on the conscientiousness of those who wield 
power and possess authority. 

The tension between these differing conceptions of the relationship 
between law and morality may also refl ect different ideas about historical 
progress. The Western liberal tends to believe in moral progress, so that 
the activism of more laws is identifi ed fairly straightforwardly with the 
enactment of better laws, for which read fairer laws. Fairness is generally 
connected to some timeless universal standard at which reformers aim. 
Although R. Kook was a believer in progress, in a way that many of his 
admirers, including myself, occasionally fi nd overly optimistic, his under-
standing of individuals and groups was dialectical. Progress, for him, rep-
resents the unfolding of a divine plan imperfectly grasped, or radically 
misunderstood by the human beings whose actions bring it about. One 
may appeal to an eternal divine perspective from which to judge where 
each generation or society stands, but given the mysteriousness of the 
divine plan and the complexity of human nature, it is often misleading to 
judge human societies in the past or the present by supposedly transpar-
ent universal criteria. Such thinkers may, like Hegel’s owl, discern prog-
ress after the fact, while their liberal counterparts know what will count as 
progress, and are impatient to make it happen.
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III.

In discussing the confl ict between these ideals we have neglected the 
complications that come with the human factor. “When the land is sinful 
her offi cers are many” (Proverbs 28:2). Ibn Ezra was puzzled by the ad-
vice Jethro gave to Moses, proposing a judicial system ranging from “of-
fi cers of a thousand” to “offi cers of tens,” with over 10% of the male 
population holding offi ce. A huge bureaucracy is neither a blessing, nor 
does it attest the health of the society it serves. Though, as Abarbanel 
counters, the Biblical verse may condemn only an anarchic polity, as op-
posed to one fi rmly controlled by a stable hierarchy, Ibn Ezra is troubled 
by another diffi culty. How many of the people possessed the integrity and 
courage and other virtues required of the judge? Ibn Ezra’s alternative 
interpretation yields a lower number. In his Shorter Commentary, disil-
lusioned with that interpretation on philological grounds, he is compelled 
to conclude that the generation of the desert must have had a multitude 
of extraordinarily virtuous individuals.

A government of laws rather than human beings sounds like a guar-
antee of justice and decency until you realize that the laws are made, ex-
ecuted and interpreted by human beings. Moses, applying a divine law 
and retaining authority over the davar ha-kashe (the diffi cult matter) 
could perhaps organize a suitable group of judges. In our secular society, 
by contrast, it is politicians and judges produced by the political system 
who make and apply the laws, assisted by various advisors, lobbyists, pres-
sure blocs and lawyers. Inescapably charged to create policy on matters of 
the gravest moral import, they wax eloquent about the “deeply held faith 
and values” that guide their agonized struggle to do the right thing. 
When their appeal to conscience and principles is sincere, and even when 
it is not, we would do well to inquire about the nature of those principles. 
Is it a good land that multiplies the opportunities for a host of politicians 
and political activists to defi ne general moral standards and determine 
punishable offenses?

Those who believe that secular law, aiming at supposedly universal 
standards of fairness and welfare, should regulate a variety of practices 
that traditionally were left to the moral judgment or informal standards 
of local communities, individuals or families, should consider that the 
power to legislate is also the power to destroy. In hostile or ideologically 
partisan hands, law is less a protection against persecution and discrimina-
tion than it is a weapon by which to attain their coercive ends.

I have avoided controversial examples. Tradition readers, I trust, will 
not deem the defense of circumcision exorbitant. From the universalist 
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liberal perspective that favors expanded government oversight, it is abu-
sive to deliberately infl ict pain, however slight, on babies, without a cor-
responding benefi t the value of which can be demonstrated to neutral 
observers. As of this writing, we do not know the fate of the referendum 
outlawing infant circumcision in San Francisco. Even if it passes, it is 
likely to be overruled on Freedom of Religion grounds or nullifi ed by 
widespread civil disobedience. If the radical liberals and neo-pagans lead-
ing the campaign to criminalize the practice of Judaism have infl uence 
and legal fi repower, so does our side. Yet the fact that such challenges, 
and others like them, must be formulated in the language of power poli-
tics and hardheaded legal strategy indicates how wrong and potentially 
dangerous it is to invest unlimited trust in legal institutions, without re-
gard for the virtue, sensitivity and humility of those who control them.

Judaism, no doubt, will continue to be attacked as a religion of law, a 
religion of particular divine commands rather than general spiritual feel-
ings and values, commands that sometimes confl ict with infl uential feel-
ings and values. Rabbi Rackman’s 60-year-old defense, along with others, 
thus remains relevant, both for our own self-understanding and as a way 
of explaining our position to others capable of respecting the mystery of 
Jewish particularity. Today, however, experience and thought have also 
taught us that the cult of law, like any other human ideal, when separated 
from the fear and love of God, and obedience to His word, can easily 
become an idolatry of secular legal values.

Shalom Carmy






