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described, can unfold in many different contexts. When it develops sud-
denly in someone who is otherwise reasonably healthy, as in cases of
trauma, meningitis, or a diabetic crisis, there is little hesitation on the part
of either medical staff or patients and families to intervene. After all, this
is what critical care medicine is designed to do—to stabilize and reverse
an acute process and restore baseline health and functioning.

However, the critical illness that hospitals typically see is often in the
setting of chronically ill patients with poor baseline functioning, such as
Beth. This is not surprising, as those who are already ill are the most likely
to become severely ill, and, by definition, any death that is not truly sud-
den will be preceded by a period of critical illness. These patients are often
very elderly; have multiple, progressive, chronic conditions; may have
varying degrees of dementia; may be wheelchair- or bed-bound; and may be
steadily declining over time, sometimes without clear medical explanation—
all of which led to their current episodes of critical illness.

When interventions can easily reverse the immediate process, there is
no reason to withhold them. Frequently, though, skepticism lurks, as the
same underlying conditions that predisposed these patients towards criti-
cal illness will also hamper their recovery. The term “frailty syndrome,” in
fact, has been coined to describe a constellation of characteristics that
predict lower physical resilience to illness and injury. Patients who are
“frail” fare worse after ICU admission than their non-frail counterparts,
as they are less able to withstand the twin assault of critical illness together
with the aggressive methods used to treat it (see figure).®

In Beth’s case, her confusion, weakness, and immobility will all work
against her ever getting back to her previous state of health. At the same
time, there is also suspicion that her lung condition is progressive and ir-
reversible, even though no one can say with certainty, as no one knows
what is causing it.

Her odds may be slim; but what is there to lose? Here, it is important
to remember that there are other possible outcomes besides complete
success or total failure. Intubating Beth, for instance, could have any one
of the following three effects:

1. Bridge her to definitive therapy and full recovery;
2. Fail to prevent rapid, inevitable death; or
3. Stabilize her only partially.

3 Justin C. De Biasio, ¢t al., “Frailty in Critical Care Medicine: A Review,” Anesthe-
sia and Analgesin 130:6 (2020), 1462-1473.
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As proof, the Gemara cites the story of four lepers who were starv-
ing outside of the besieged city of Samaria (Il Kings 7:3-4). They
decided to seek help from the enemy encampment, even though they
were submitting themselves to near certain death. As they were des-
tined to die of starvation anyway, why not at least hope that the Aramean
soldiers might spare them and offer them some food? Apparently, the
fact that they might have been forfeiting their short-term survival was
of no concern and did not have to be factored into their decision-
making.

From this, poskim derive the following principle: When faced with a
fatal disease process, a patient has license to pursue an aggressive, danger-
ous therapy that may provide a cure but also could do more harm and
lead to an even earlier demise.* In the pursuit of possible long-term sur-
vival, the potential for short-term survival is disregarded.

If so, does this mean that a patient musz ignore the prospect of short-
term survival and pursue aggressive treatment? If the likelihood of success
is high, R. Moshe Feinstein suggests that this is possibly the case. But if it
is equivocal or worse, then the decision belongs to individual patients,
who may legitimately reach different conclusions:

R. Yohanan is saying that the halakha depends on a person’s preferences...
a person, in this regard, has control over his life—to do what seems better
to him for his survival (Iggerot Moshe, Y.D. 3:36).

R. Feinstein explains that R. Yohanan does not derive a moral principle
from the lepers (who are hardly traditional sources of Torah wisdom), but
a psychological one: Faced with this kind of dilemma, some people may
clutch at the limited time they have left, but others will want to roll the
dice for a chance at a cure. Halakha endorses a spectrum of intuitive, hu-
man responses; the Biblical account of the lepers simply demonstrates
that aggressive risk-taking falls within that range.**

Furthermore, R. Feinstein continues, that patients’ preferences will
differ should not surprise us, when compared to other areas of life:

This is what we see with regard to finances—that there are people who,
for the possibility of large profits, will invest the little money that they
have in merchandise, even though if they are not successful, they will lose
the little they had; and there are people who would not want to invest the

10 See Shevut Yaakov 3:75 (quoted in Pithei Teshuva Y.D. 339:1), Binyan Tziyyon
111, and Ahiezer 2:16:6.
1 However, see Nishmat Avrabam, Y.D. 155:2 in the name of R. Auerbach.
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One can perhaps adduce further support for this approach from the
Talmudic narrative that lies at the heart of R. Feinstein’s rulings. When R.
Yehuda Ha-Nassi was dying, it was his maidservant who noticed his suf-
fering and concluded that his life had become a burden, while the rabbis
continued to pray for his survival! Apparently, she perceived something,
if only out of her proximity, that they did not.

In other words, the best arbiters of suffering and its consequences
may be patients, along with their caretakers, who can interpret ever-
changing medical assessments in light of their deep, nuanced understand-
ing of the overall situation and consider their options accordingly. While
rabbinic input is always welcome for the perspective, grounding, and experi-
ence it can offer—especially for families that are feeling overwhelmed—it
may be more guiding than decisive in complex cases of acute critical illness.

To be sure, this does not mean that, halakhically speaking, patients
can choose any course of action they wish. Despite the inherent uncer-
tainty, responsible decision-making involves a thorough investigation of
all of the factors at play, the treatment options available, possible adverse
events, and the likelihoods of each. The genuine possibility of an outcome
worse than death, at least in the eyes of this patient, should be confirmed
before any treatment is rejected. Indeed, in many emergent situations,
there is often so much uncertainty that aggressive treatment is warranted,
at least until the clinical picture grows clearer.

However, if after thoughtful reflection, a patient wishes to decline
critical care interventions because the risks of suffering seem to outweigh
the possible benefits of treatment, | believe that halakha grants him or her
the right to do so.'” Moreover, a patient who is frail and/or chronically ill,
though not technically terminal, and for whom critical care interventions
are likely to be more burdensome than helpful may decide &efore critical
illness develops to decline such treatments.

What about situations like Beth’s, in which the patient is not suffi-
ciently lucid to make such decisions? In the face of uncontrollable suffering,
R. Feinstein allows family members (or even physicians) to determine that
treatment is contraindicated. |1 do not see why decisions in acute critical
illness should be different. Not only are family members best poised to
know the preferences and attitudes of the patient, but, like R. Yehuda
Ha-Nassi’s maidservant, they are frequently the most intimately familiar
with the patient’s disease course, functioning, and overall trajectory. The
likelihood of meaningful recovery can all turn on the subtleties of these

17 Also see Weiner, Jewish Guide to Practical Medical Decision Making, 146-147, in
the names of R. Schachter and R. Weiss.
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